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PREFACE. 


It  is  not  contemplated  that  the  reader  or  student  will 
find  in  the  present  book  all  that  is  contained  in  the  well- 
known  text-books  upon  these  subjects.  Larger  or  more 
comprehensive  books  are  not  necessary  to  answer  the 
purpose  intended  by  the  volumes  of  the  Cycloj^edia  of 
Law.  It  is  only  the  aim  and  j)urpose  of  the  Series  to 
furnish  in  convenient  and  inviting  form  the  principles 
and  elements  of  the  American  law. 

Under  the  head  of  Contracts  it  has  not  been  attempted 
to  discuss  the  various  special  contracts,  which  are  now 
considered  as  distinct  legal  subjects.  Sales,  Bailment, 
Negotiable  Instruments,  Agency,  etc.,  are  treated  in 
later  numbers  of  the  Series.  The  discussion  has  been 
limited  to  the  method  of  making  a  complete  and  binding 
contract,  with  a  consideration  of  the  essentials  of  such  a 
contract ;  determining  the  effect  of  such  a  contract  when 
made;  the  method  of  interpreting  or  construing  the 
terms  of  the  contract;  and,  finally,  when  and  how  the 
contract  is  terminated. 

The  elementary  principles  herein  presented  are  im- 
portant to  all  who  desire  to  know  the  common  principles 
of  law  applicable  to  their  daily  business,  and  to  students- 
at-law  in  preparing  to  enter  a  profession. 
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PRINCIPLES  OF  THE  LAW  OF 
CONTRACTS. 


INTRODUCTION. 

THE  SUBJECT  OUTLINED  AND  DEFINED. 

Sec.  402.  IMPORTANCE  OF  CONTRACTS 
IN  SOCIETY.— The  subject  of  Contracts  is  pre-emi- 
nently the  most  important  and  far-reaching  branch  of 
the  municipal  or  positive  law.  "Indeed,"  says  Professor 
Parsons,  "it  may  be  looked  upon  as  the  basis  of  hu- 
man society."  In  a  state  of  wild  or  savage  nature,  each 
man  was  at  war  with  all  other  men;  presumably  by  a 
gradual  evolution  men  came  to  make  voluntary  or  in- 
voluntary compacts  and  agreements  with  each  other,  by 
which  each  recognized  the  existence  and  rights  of  others 
in  consideration  that  his  own  existence  and  rights  be  in 
turn  recognized  by  all  the  rest.  In  some  such  manner 
were  social  relations  established.  By  the  same  process 
— agreement — have  arisen  the  multitude  of  relations 
which  exist  between  individuals ;  so  that  in  almost  every 
phase  of  human  life,  in  the  state,  the  community  and 
the  family,  in  business  and  pleasure,  contracts,  and  the 
law  of  contracts,  are  of  the  utmost  importance.* 


*"AImost  the  whole  procedure  of  human  life  implies,  or, 
rather,  is,  the  continual  fulfillment  of  contracts."  1  Purs.  Conts. 
1. 

1 


S  CONTRACTS. 

Sec.  403.  PURPOSE  OF  THE  LAW  OF  CON- 
TRACTS.— Rules  of  law  regulating  and  enforcing 
contracts  are  made  necessary  because  men,  when  they 
have  made  a  contract,  are  not  always  ready  and  willing 
to  carry  it  out ;  also  from  the  fact  that  unrighteous  and 
immoral  contracts  are  made,  and  these  it  is  to  the  com- 
mon good  to  be  declared  void,  while  those  which  are 
valid  and  just  should  be  enforced  by  proper  sanctions. 
If  all  contracts  or  agreements  between  man  and  man 
were  clearly  made,  and  honestly  fulfilled,  there  would 
be  little  need  of  regulating  principles  of  law.  But  some 
men  are  dishonest  and  unfair  in  dealing  with  their  fel- 
low men,  and  all  are  liable  to  make  mistakes  and  errors. 
Hence  the  law  may  at  one  time  coerce  performance,  and 
again  restrain  a  party  from  demanding  the  fulfillment 
of  a  contract.  The  law  aims  to  lay  down  certain  general 
characteristics  and  demand  that  all  contracts  be  brought 
within  their  scope  if  they  are  to  be  legal  and  enforceable. 
These  principles  or  characteristics  prescribed  by  the  law 
are  the  developed  and  practical  expedients  believed  to 
be  necessary  to  secure  justice  and  fair-dealing  between 
man  and  man  in  the  employment  of  the  important  right 
of  contract. 

Sec.  404.  SAME  SUBJECT— IMPLIED  CON- 
TRACTS.— It  is  not  always  convenient  for  contract- 
ing parties  to  express  clearly  and  fully  the  terms  of  the 
contract  between  them.  In  such  cases  the  law  has  to 
step  in,  and  by  rules  or  principles  of  construction  and 
interpretation  declare  from  the  situation  of  the  parties 
what  should,  and  what  should  not,  be  implied  between 
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them.  These  general  rules,  gradually  evolved  by  im- 
partial and  experienced  men — judges — are  presumed 
to  be  known  and  understood  by  the  contracting  parties, 
and  to  be  acquiesced  in  by  each,  and  this  presumption  is 
not  to  be  varied.  These  equitable  terms  which  the  law 
adds  to  the  situation  of  the  parties  create  an  "implied 
contract,"  defined  by  Blackstone  as,  one  which  reason 
and  justice  dictates,  and  which,  therefore,  the  law  pre- 
sumes that  every  man  undertakes  to  perform.  (2  Bl. 
Com.  443.) 

Sec.  405.  CONTRACT  DEFINED.— A  contract 
is  an  agreement  between  two  parties,  resulting  in  an 
obligation  of  legal  tie,  by  reason  of  which  one  party  is 
entitled  to  have  certain  stipulated  acts  performed  or 
forborne  by  the  other.* 

The  word  "contract"  is  the  term  now  commonly  used 
to  denote  that  one  person  is  bound  to  another  to  do  or 
render  something,  and  that  a  duty  is  imposed  as  well  as 
a  right  conferred,  though  "obligation,"  "agreement," 
^'covenant,"  and  "promise"  are  sometimes  used  in  the 

*There  are  many  definitions  of  a  contract.  "A  contract  is  an 
agreement,  upon  sufficient  consideration,  to  do  a  particular 
thing."  (2  Bl.  Com.  446.)  "A  contract  is  an  agreement  in 
which  a  party  undertakes  to  do,  or  not  to  do,  a  particular 
thing."  (Marshall,  C.  J.,  in  Sturges  v.  Crowningshield,  4 
Wheat.  197.)  "An  agreement  enforceable  at  law,  made  between 
two  or  more  persons,  by  which  rights  are  acquired  by  one  or 
more  to  acts  or  forbearances  on  the  part  of  the  other  or  others." 
(Anson  Conts.  9.)  According  to  the  etymology  of  the  word, 
from  "contraho,"  a  contract  is  a  drawing  together  of  the  minds 
of  the  parties  until  they  meet  in  agreement.  (Mcnulty  v.  Pren- 
tice, 25  Barb.  204.) 
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same  sense.  In  the  Roman  Civil  Law,  "obligation"  was 
the  term  used  to  designate  all  the  rights  and  liabilities 
which  we  term  "rights  in  personam,"  or  the  rights  which 
one  person  has  to  acts  or  forbearances  from  others. 
Here,  as  in  all  contractual  relations,  two  parties  are 
necessary,  as  a  contract  or  obligation  with  one's  self  is  a 
mere  nullity.     (Faulkner  v.  Howe,  2  Exch.  595.) 

Sec.  406.  ESSENTIALS  OF  THE  DEFINI- 
TION.— The  essential  things  to  be  considered  in  every 
contract  are:  The  agreement,  the  parties,  the  consid- 
eration, and  the  subject  matter,  or  the  thing  to  be  done 
or  omitted.     {Fuller  v.  Kemp,  138  N.  Y.  231.)* 

The  agreement,  or  assent  of  the  parties  to  the  terms 
of  the  contract,  need  not  be  a  union  of  the  two  minds, 
but  simply  a  union  of  the  manifest  thoughts  or  pur- 
pose of  the  contracting  parties.  So  in  implied  con- 
tracts, we  shall  see  that  this  assent  is  conclusively  pre- 
sumed to  exist  as  to  all  such  features  as  the  judge  or 
legal  expert  thinks  reasonable  to  the  situation  and 
surroundings  of  the  parties.  The  consideration  is  the 
reward  or  inducement  which  engages  one  or  the  other 
to  enter  into  the  contract.  The  parties  must  be  two  or 
more  in  number  and  competent  to  contract.  The  sub- 
ject matter  of  the  contract  may  be  as  varied  as  the  ne- 

*"To  constitute  a  contract,  there  must  be  parties  capable  of 
contracting,  consent,  a  lawful  object,  and  a  sufficient  considera- 
tion ;  and  the  consent  must  be  free,  mutual  and  communicated  by 
each  to  the  other  and  must  not  be  induced  by  fraud,  undue  in- 
fluence or  mistake,  else  it  is  not  free  and  the  contract  may  be 
rescinded."  (Beach  on  Cont.  Sec.  1;  Loaize  v.  Supr.  Court,  85 
Cal.  11.) 


INTRODUCTION.  6 

cessities  of  human  life;  so  that  it  is  the  few  things  dis- 
allowed as  subjects  of  contract  that  are  to  be  mentioned, 
and  not  those  that  are  allowed.  Each  of  these  essential 
elements  will  receive  attention  in  the  subsequent  sections. 
Sec.  407.  CLASSIFICATION  OF  CON- 
TRACTS.—The  word  "contract"  is  used  by  the  pro- 
fession to  designate  every  description  of  agreement  or 
obligation,  whether  verbal  or  written,  with  or  without 
seal,  by  which  one  party  is  bound  to  another  to  per- 
form or  to  omit  to  perform  a  stipulated  act.  In  this 
most  general  sense,  contracts  may  be  classified  as,  (1), 
contracts  under  seal,  or  specialties;  and  (2) ,  simple  con- 
tracts. 

(1)  Contracts  Under  Seal.  Contracts  under  seal, 
also  called  specialties,  have  been  of  greater  significance 
in  the  past  than  they  are  at  present.  The  seal,  or  solemn 
execution  of  the  contract,  imported  the  assent  and  in- 
tention of  the  parties  to  which  the  court  gave  effect. 
At  first  the  form  in  which  the  intention  was  manifested 
was  of  more  importance  than  the  consideration,  and 
the  rule  still  prevails  that  a  deed,  or  contract  under 
seal,  requires  no  consideration.  Now  that  considera- 
tion has  become  of  more  importance  than  form,  it  is 
said  that  the  presence  of  the  seal  implies  a  considera- 
tion.    See  Anson  on  Contracts,  Part  II.,  Ch.  2. 

(2)  Simple  Contracts.  All  contracts  not  under  seal, 
whether  in  writing  or  verbal,  are  called  simple  or  parol 
contracts.  There  being  no  distinction  between  verbal 
and  written  contracts  as  regards  validity,  save  where  the 
Statute  of  Frauds  requires  certain  contracts  to  be  in 
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writing  to  be  valid.  (Beckliam  v.  Drake,  9  M.  &  W. 
92.) 

Sec.  408.  SAME  SUBJECT— EXPRESS  AND 
IMPLIED  CONTRACTS.— ^Contracts  are  further  di- 
vided into  express  and  implied  contracts.* 

Express  contracts  are  those  which  are  openly  ut- 
tered in  detail,  or  are  reduced  to  writing  so  that  the 
terms  are  known  to  each  of  the  contracting  parties,  as 
an  agreement  to  sell  stated  goods  at  a  stated  price. 

An  implied  contract,  as  we  have  seen  in  Section  404, 
arises  when  the  parties  have  not  openly  stated  the  terms, 
but  justice  and  honesty  require  that  a  contract  should 
exist  between  them,  as  where  one  party  has  rendered 
the  other  service,  or  furnished  him  goods;  here  an  im- 
plied agreement  arises  that  the  party  benefited  is  to 
repay  the  other  what  such  services  or  goods  are  reasona- 
bly worth. 

In  general,  the  only  distinction  between  express  and 
implied  contracts  is  in  the  mode  of  proof.  An  express 
contract  is  proved  by  evidence  of  the  words  used,  and  by 
a  rule  of  evidence,  when  the  words  of  the  contract  are 
in  writing  and  definite,  oral  testimony  will  not  be  ad- 
mitted to  contravene  or  vary  them.  In  implied  contracts 
the  intention  of  the  parties  is  determined  by  proving  the 
facts  and  circumstances  surrounding  them,  and  adding 
those  terms  which  justice  and  honesty  require  from  par- 
ties in  such  circumstances.  But  when  contracts  are  es- 
tablished in  either  of  these  ways,  they  are  of  the  same 


^See  Appendix  1  for  illustrative  case. 
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validity  and  effect,  and  the  consequences  of  a  breach  are 
the  same. 

Sec.  409.  SAME  SUBJECT— EXECUTED 
AND  EXECUTORY  CONTRACTS.— A  contract 
that  is  fully  j)€rformed  on  both  sides  is  said  to  be  "exe- 
cuted." While  a  contract  under  which  nothing  has  been 
done  is  "executory."  Contracts  may  be  part  performed 
and  part  unperformed,  that  is,  both  executed  and  execu- 
tory in  part.  (2  Bl.  Com.  443;  Fletcher  v.  Peck,  6 
Cranch,  87,  136.) 

Sec.  410.  SAME  SUBJECT— OTHER  CLASS- 
IFICATIONS.— A  contract  consisting  of  mutual  ex- 
ecutory promises  is  said  to  be  "bilateral,"  as  in  the  exec- 
utory contract  of  sale,  where  one  is  bound  to  buy  and 
pay  the  price,  and  the  other  to  deliver  the  thing  sold. 
Where  the  consideration  is  executed  on  one  side  and 
executory  on  the  other,  the  contract  is  said  to  be  "uni- 
lateral," as  where  an  option  is  given  to  buy  or  sell. 
(Leake  on  Contracts,  18.) 

A  contract  is  said  to  be  aleatory  or  hazardous  when 
the  performance  of  its  object  depends  on  an  imcertain 
event,  as  in  the  contract  of  insurance.  A  contract  is 
certain  when  the  thing  to  be  done  depends  on  the  will 
of  the  party,  or  when  it  must  happen  in  the  usual  course 
of  events.    See  Louisiana  Code,  Sees.  1766-76. 

Sec.  411.  METHOD  OF  PRESENTING  THE 
LAW  OF  CONTRACTS.— Authors  differ  in  their 
method  of  treating  the  subject  of  contracts.  We  pre- 
fer to  follow  the  plan  adopted  by  Sir  William  Anson, 
in  his  Principles  of  the  English  Law  of  Contract,  and 
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treat,  First,  of  the  formation  of  a  valid  contract,  and 
its  essential  elements;  Second,  the  effect  or  operation 
of  contract;  Third,  the  interpretation  of  contract,  or 
the  rules  of  construction  followed  when  presented  to 
the  court  for  decision;  and.  Fourth,  the  discharge  of 
the  contract,  or  the  final  solution  of  the  legal  tie  be- 
tween the  contracting  parties.  A  chapter  will  be  de- 
voted to  each  of  these  topics.  See  Anson  on  Contracts, 
p.  1. 

Sec.  412.  AUTHORITIES  ON  THE  LAW  OF 
CONTRACT. — Among  the  numerous  English  text- 
writers  on  the  subject  of  Contracts,  may  be  mentioned 
Chitty,  Addison,  Pollock  and  Anson.  The  works  of 
these  authors  have  been  published  with  American  notes, 
and  are  standard  authorities  at  this  time.  Of  the  Ameri- 
can authors  on  the  subject,  we  mention  Story,  Parsons, 
Metcalf,  Wharton,  Bishop  and  Beach.  The  last  author, 
Beach,  has  compiled  a  most  useful  and  valuable  two- 
volume  work  on  "The  Modern  Law  of  Contract,"  and 
has  taken  pains  to  digest  late  American  cases. 


CHAPTER  II. 

THE  FORMATION  OF  A  VALID  CONTRACT. 

Sec.  413.  ELEMENTS  OF  A  VALID  CON- 
TRACT.— As  we  have  seen  in  Section  406,  the  essen- 
tial elements  of  a  valid  contract  are:  1.  Agreement,  or 
the  mutual  and  genuine  concurrence  of  the  parties  in 
the  thing  to  be  done  or  omitted,  usually  indicated  by 
offer  and  acceptance.  2.  Consideration,  or  the  induce- 
ment which  marks  the  agreement  as  one  justly  entitled 
to  be  an  act  in  the  law.  3.  Parties  with  capacities  to  con- 
tract. 4.  A  subject  matter  not  illegal  or  opposed  to 
public  policy.  Where  all  of  these  elements  are  pres- 
ent a  valid  and  enforceable  contract  is  created.  The  ef- 
fect of  the  absence  of  any  one  of  the  four  requisites  will 
be  noted  as  we  proceed  to  discuss  them  in  their  order.* 

I. — AGREEMENT. 

Sec.  414.  WHAT  IS  MEANT  BY  AGREE- 
MENT?— Agreement,  in  its  popular  and  most  general 
sense,  means  no  more  than  concord;  the  concurring  of 
two  minds  in  the  same  opinion  or  purpose.  In  this  sense 
the  term  does  not  imply  any  exchange  of  promises,  or  a 
consideration  influencing  the  agreement ;  there  is  a  mere 
mutual  assent,  or  concurring  views.  ( Sage  v.  Wilcox,  6 
Conn.  81;  Abbott's  Law  Diet.,  "Agree.") 

But  when  the  word  is  used  in  reference  to  a  mutual 


*See  Anson  on  Contract,  p.  10. 
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arrangement  for  determining  future  acts  of  the  parties, 
agreement  "means  a  meeting  or  concurrence  of  minds 
upon  a  course  to  be  taken;  a  concord  established  by 
reciprocal  promises  or  by  compensating  a  promise.  Also, 
secondarily,  agreement  designates  the  language,  oral  or 
written,  embodying  mutual  promises.  In  this  use  of 
the  word  it  is  nearly  equivalent  to  the  verb  and  noun 
'contract.'"  (Abbott's  Law  Diet.  "Agree.")  As  a 
result  of  these  uses  of  the  word,  it  is  disputed  whether 
or  not  agreement  imports  a  consideration.*  Abbott 
states  the  true  view  to  be  "that  it  (agree)  properly  im- 
ports more  than  promise,  followed  by  assent;  it  implies 
reciprocal  promises,  though  not  necessarily  promises 
which  would  form  a  legal  consideration."  (Law  Diet. 
"Agree.") 

Sec.  415.  NATURE  OF  THE  AGREEMENT 
OR  ASSENT  OF  THE  PARTIES.— In  general, 
the  agreement  or  assent  of  the  parties  must  be  a  mutual 
willingness  to  enter  upon  and  be  bound  by  an  under- 
stood bargain.  There  is  no  contract  unless  the  parties 
so  assent  to  the  same  thing  and  in  the  same  sense.  But 
this  does  not  necessitate  a  union  of  the  secret  thoughts 
and  intentions  of  the  parties;  it  is  sufficient  if  there  be 

*"Agree  no  more  implies  a  consideration  than  the  word  prom- 
ise."    (Newcomb  v.  Clark,  1  Den.  226;  Sage  v.  Wilcox,  6  Conn. 

"Agreement  is  more  comprehensive  than  promise;  signifies  a 
mutual  contract,  on  consideration,  between  two  or  more  parties, 
A  statute  (of  frauds)  which  requires  the  agreement  to  be  in 
writing  includes  the  consideration."  (Wain  v.  Walters,  5  East 
10;  Andrews  v.  Pontue,  24  Wend.  285.) 
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a  plain  request  on  the  one  side  and  an  assent  on  the 
other.  All  that  is  necessary  is  a  manifest  outward  as- 
sent of  the  parties  to  the  same  thing  in  the  same  gen- 
eral sense.  (1  Pars.  Cont.  475.)  This  assent  or  agree- 
ment usually  originates  from  question  and  answer,  that 
is,  offer  and  acceptance.  Thus  A  says  to  B,  "I  will  sell 
you  my  horse  for  $50."  B  replies,  "I  accept  your  offer." 
By  this  offer  and  its  acceptance  the  assent  of  both  par- 
ties is  manifested  and  the  spoken  words  conclude  both 
from  denying  that  they  did  so  assent. 

Sec.  416.  ACCEPTANCE  NECESSARY  TO 
COMPLETE  THE  ASSENT.— When  a  proposition 
has  been  communicated  by  one  party  to  another  it  must 
be  accepted  and  the  acceptance  communicated,  or  put 
in  a  proper  way  to  be  communicated,  to  the  maker  of 
the  offer  in  order  to  form  a  union  of  mind  necessary  to 
agreement.  The  acceptance  of  the  terms  of  the  offer 
must  be  as  full  and  complete  as  they  were  made.  There 
must  be  no  reservations,  or  adding  of  conditions  by  the 
acceptor;  the  offer  must  be  accepted  or  rejected  in  toto. 
So  if  an  offer  be  made  to  a  person  by  mail  or  otherwise, 
to  sell  a  certain  horse  for  $50,  a  complete  acceptance  of 
such  an  offer  might  be  made  by  the  reply  "Yes;"  but  if 
the  answer  should  be  "Yes,  if  you  warrant  him,"  there 
is  a  change  or  qualification  of  the  offer  which  is  not  an 
acceptance,  but  a  refusal  of  the  offer  as  made,  and  the 
submission  of  a  new  offer  to  the  seller,  which  he  may  ac- 
cept or  reject.* 

*1  Pars.  Cont.  476 ;  Sawyer  v.  Brossart,  67  Iowa  678 ;  Baker 
V.  Holt,  56  Wis.  100;  Fenno  v.  Weston,  31  Ver.  345.) 
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Sec.  417.  HOW  ACCEPTANCE  MAY  BE 
MADE. — The  acceptance  of  an  offer  may  be  by  express 
words  or  by  conduct.  Where  an  offer  is  made  and 
neither  accepted  nor  rejected  expressly,  but  the  party 
to  whom  the  offer  is  made  proceeds  in  the  matter  and 
derives  profit  or  benefit  from  it,  or  asserts  rights  over 
the  thing  in  regard  to  which  the  offer  is  made,  here  the 
offer  is  held  to  be  impliedly  accepted.  Where  some  par- 
ticular thing  is  to  mark  the  acceptance,  a  doing  of  this 
thing  completes  the  contract,  as  where  a  letter  asked  if 
goods  would  be  supplied  at  a  certain  price,  and  stated 
that  if  they  would  the  first  cargo  was  to  be  shipped  on 
receipt  of  letter.  A  shipment  of  the  cargo  was  held 
to  complete  the  contract.* 

In  general,  an  offer  cannot  be  made  m  such  terms 
that  an  acceptance  will  be  assumed  without  communica- 
tion, as  if  a  letter  making  an  offer  should  state  that  if 
no  reply  was  received  an  acceptance  would  be  assumed. 
The  burden  of  writing  a  refusal  cannot  be  thus  put  upon 
a  party.  (Felthouse  v.  Bindley,  11  C.  B.  N.  S.  689.) 
But  a  comparatively  recent  case  holds  that  a  proposal 
may  be  made  under  such  circumstance  as  not  by  neces- 
sary implication  to  call  for  a  reply  in  acceptance.  (Fry 
V.  Franklin  Ins.  Co.,  40  O.  St.  108.) 

Any  fraud  on  the  part  of  the  offerer  in  getting  the 
acceptance  will  void  the  contract.  Where  the  party  to 
secure  the  signature  to  a  note  read  less  interest  than  the 


*Bcach  on  Contracts,  57 ;  Stonn  v.  U.  S.,  94  U.  S.  76.    See 
also  Appendix  2  for  illustrative  cases. 
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note  was  written  for,  this  was  held  to  void  the  contract. 
(Stacy  V.  Roos,  27  Tex.  8.) 

Sec.  418.  AN  OFFER  IS  REVOCABLE  UN- 
TIL ACCEPTED.— Any  offer  without  consideration 
may  be  withdrawn  at  any  time  before  acceptance,  but  in 
the  case  of  an  offer  communicated  by  mail,  the  offer  is 
considered  as  being  repeated  every  instant  of  time  until 
the  letter  has  reached  its  destination,  and  the  correspond- 
ent has  had  a  reasonable  time  to  answer  it.  (Dunlap  v. 
Higgins,  1  H.  L.  Cas.  381.)  If  the  offer  is  not  retracted 
it  remains  in  force  until  the  time  for  acceptance  or  re- 
jection has  arrived.  It  may  be  retracted  before  accept- 
ance, but  the  revocation  must  be  communicated  to  be  ef- 
fective. (Stitt  V.  Huidekopers,  17  Wall.  384;  Beach 
on  Contracts,  Sec.  37.) 

The  offerer  may  withdraw  the  offer  at  any  time  be- 
fore acceptance,  but  if  he  does  not  do  so,  how  long  may 
the  acceptor  wait  and  then  accept  without  the  offer  laps- 
ing? Will  it  be  a  minute,  or  a  week,  or  longer?  This  is 
a  question  that  cannot  be  answered  definitely  in  any  case. 
The  rule  is,  that  the  offer  continues  a  reasonable  time, 
and  that  the  determination  of  a  reasonable  time  depends 
upon  the  circumstances  of  the  particular  case,  and  does, 
in  fact,  vary  from  a  few  minutes  in  cases  to  a  much 
longer  time.  When  the  facts  are  shown,  what  is  a  rea- 
sonable time  is  a  question  of  law.* 


*Loring  V.  Boston,  7  Mete.  409;  Fcrrier  v.  Storer,  63  la. 
484.  The  circumstances  attending  the  negotiations,  and  the 
character  and  subject  matter  of  the  contract  will  aid  in  deter- 
mining the  question  of  reasonable  time,     In  general,  the  inten- 
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Sec.  419.  OFFERS  ON  TIME.— All  offers  might 
be  considered  as  on  time,  as  the  answer  must  follow  the 
offer  and  cannot  be  exactly  simultaneous  with  it.  But 
by  an  offer  on  time  is  meant  one  in  which  the  off erei  gives 
the  person  a  definite  time  within  which  he  may  accept. 
Thus  the  person  making  the  offer  may  say,  "I  will  give 
you  this  hour,  or  this  day  to  decide,"  and  thus  fixes  the 
time  during  which  the  offer  is  to  continue.  The  offerer 
may  withdraw  the  offer  within  the  time,  as  there  is  no 
consideration  for  his  agreeing  to  keep  the  offer  oj^en. 
But  in  case  an  option  is  given  to  buy  or  sell  within  a  cer- 
tain time,  and  a  consideration  paid  for  it,  a  complete  con- 
tract has  been  made  which  is  binding  upon  both  parties. 

Sec.  420.  GENERAL  OR  PUBLIC  OFFERS.— 
At  its  first  promulgation  an  offer  need  not  be  made  to 
any  specific  person.  It  may  be  made  generally  and  left 
open  so  that  any  one  accepting  it  is  the  one  contracted 
wuth.  A  common  example  of  such  an  offer  is  in  the  case 
of  a  reward,  which  is  offered  to  all  the  world,  and  when 
its  terms  are  complied  with  by  any  one  it  is  binding.    But 


tion  of  the  parties  as  to  the  time  the  offer  is  to  remain  open 
will  govern ;  if  the  time  is  stated  there  is  no  trouble,  and  where 
no  time  is  stated  or  agreed  on  then  a  reasonable  time  is  Intended. 
Convenience,  policy  and  common  sense  aid  In  determining  what 
shall  be  a  reasonable  time  In  each  particular  case.  If  an  offer 
were  made  to  one  who  was  present  and  refused  to  consider  It  and 
turned  away,  the  offer  would  doubtless  be  construed  as  terminat- 
ed at  once,  but  where  It  Is  made  by  mall  to  one  at  a  distance.  It 
would  continue  until  the  party  would  have  a  reasonable  time  to 
consider  and  accept,  provided  It  was  not.  recalled  In  the  mean- 
time.    See  Beach  on  Contract,  Sec.  44. 
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such  an  offer  must  be  acted  on  with  knowledge  of,  and 
with  a  view  to  obtaining  the  reward.  (Beach  on  Cont., 
Sec.  41;  Burke  v.  Express  Co.,  50  Cal.  218;  Fitch  v. 
Snedaker,  38  N.  Y.  250.)  A  public  offer  to  do  work  at 
fixed  terms,  is  impliedly  assented  to  by  one  having  work 
done,  so  a  public  offer  to  do  advertising  at  certain  rates 
is  accepted  by  persons  having  work  performed  by  the 
person  advertising. 

A  general  or  public  offer  is  revocable  by  the  offerer 
at  any  time  before  it  is  accepted  or  anything  done  in  re- 
liance on  it,  and  if  publicly  recalled,  a  person  though 
ignorant  of  the  recall  cannot  claim  reward  for  the  serv- 
ice done.  It  differs  in  this  respect  from  a  promise  made 
to  an  individual.     (Shuey  v.  U.  S.,  92  U.  S.  73.) 

Sec.  421.  OFFERS  AT  AUCTION,  WHEN 
ACCEPTED? — Bids  by  persons  at  an  auction  are 
simply  offers  to  buy  at  that  price,  and  are  not  binding, 
and  may  be  withdrawn  at  anj^  time  before  acceptance. 
The  acceptance  is  announced  b}'-  letting  fall  the  hammer 
and  knocking  the  article  off  to  the  bidder;  when  this  is 
done  the  offer  is  irrevocable.* 


*Orders  for  goods.  An  order  sent  by  a  person  to  a  dealer  for 
goods  is  an  offer  to  buy,  and  does  not  become  a  contract  until 
it  is  accepted  by  the  dealer,  or  some  act  is  done  on  the  faith  of 
it,  as  the  shipment  or  delivery  of  the  goods.  (Dent  v.  Steam- 
ship Co.,  49  N.  Y.  390 ;  Briggs  v.  Sizer,  30  N.  Y.  652 ;  Crook 
V.  Cowan,  64  N.  C.  743.) 

What  is  an  offer  or  proposal.'^  Preliminary  negotiations  must 
be  distinguished  from  an  offer  or  proposal.  The  question  is  one 
of  intention ;  did  the  party  mean  to  make  a  proposal  or  was  he 
only  settling  terms  of  agreement  into  which  he  proposed  to  enter 
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Sec.  422.  EFFECT  OF  FAILURE  TO  COM- 
MUNICATE ALL  THE  TERMS  OF  OFFER.— 

"If  an  offer  contains  on  its  face  the  terms  of  a  complete 
contract,  the  acceptor  will  not  be  bound  by  any  other 
terms  intended  to  be  included  in  it ;  unless  it  appear  that 
he  knew  of  those  terms,  or  had  their  existence  brought 
to  his  knowledge  and  was  capable  of  informing  himself 
of  their  nature.  Cases  which  illustrate  this  rule  arise 
when  a  contract  has  been  made  with  a  railway  company 
for  the  safe  carriage  of  the  plaintiff,  or  of  his  luggage; 
or  for  the  deposit  or  bailment  of  baggage  in  a  cloak 
room;  or,  as  in  the  last  reported  case  on  the  subject, 
where  a  contract  has  been  made  for  the  deposit  of  an  ar- 
ticle and  its  sale  upon  commission.  In  each  case  the 
document  or  ticket  delivered  to  the  plaintiff  contained 
terms  modif jang  the  liability  of  the  defendant,  the  of- 

when  all  the  particulars  were  adjusted?  Until  all  the  terms  are 
settled  the  proposer  may  retire  from  the  bargain.  So  all  com- 
munications addressed  in  general  language  to  those  interested  in 
a  trade  or  business,  as  circulars,  stating  terms  upon  which  goods 
may  be  ordered,  are  mere  advertisements  and  not  offers.  (Beach 
on  Contract,  Sec.  36 ;  Hill  v.  Webb,  43  Minn.  545 ;  Moulton  v. 
Kershaw,  59  Wis.  316;  Lincoln  v.  Erie  Preserving  Co.,  132 
Mass.  129.) 

Rule  as  to  written  draft.  If  an  agreement  is  concluded  and 
acted  upon,  it  is  binding,  though  it  is  understood  that  it  is  after- 
wards to  be  reduced  to  writing.  But  if  a  written  draft  is  viewed 
as  the  consummation  of  the  negotiations,  and  not  a  mere  memo- 
rial, there  is  no  contract  until  it  is  finally  signed.  (Beach  on 
Contract,  Sees.  2,  3;  Steamship  Co.  v.  Swift,  86  Me.  248; 
Blaney  v.  Hoke,  14  O.  St.  296;  Sanders  v.  Pottlitzer  Co.,  144 
N.  Y.  209.) 
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ferer,  as  carrier  or  bailee;  in  each  case  the  plaintiff,  as 
acceptor,  alleged  that  the  terms  were  not  brought  to 
his  notice  so  as  to  form  part  of  the  offer  which  he  ac- 
cepted. 

"The  law  applicable  to  these  cases  is  thus  laid  down 
by  Mellish,  L.  J. :  'If  the  person  receiving  the  ticket  did 
not  see  or  know  that  there  was  any  writing  on  the  ticket, 
he  is  not  bound  by  the  conditions  ;*  if  he  knew  there  was 
writing,  and  knew  or  believed  that  the  writing  contained 
conditions,  then  he  is  bound  by  the  conditions;!  if  he 
knew  there  was  writing  on  the  ticket  but  did  not  know 
or  believe  that  the  writing  contained  conditions,  never- 
theless he  would  be  bound,  if  the  delivering  to  him  of 
the  ticket  in  such  a  manner  that  he  could  see  there  was 

*In  Henderson  v.  Stevenson,  L.  R.  2  H.  L.  Sc.  App.  470, 
the  plaintiff  bought  a  ticket  by  steamer  from  Dublin  to  White- 
haven. On  the  face  of  the  ticket  were  these  words  only,  "Dublin 
to  Whitehaven."  The  back  of  the  ticket  contained  a  statement 
exempting  the  company  from  liability  for  loss,  injury  or  delay 
to  the  holder  or  his  baggage.  The  vessel  being  lost  by  the  neg- 
lect of  the  Company's  servants,  the  House  of  Lords  held  that  the 
Company  were  liable  for  the  lost  baggage  notwithstanding  the 
terms  on  the  back  of  the  ticket,  of  which  the  plaintiff  knew 
nothing  and  consequently  could  not  have  assented  to. 

fHarris  v.  G.  W.  Railway  Co.,  12  B.  D.  515.  In  this  case 
luggage  was  deposited  in  the  parcel  room  of  the  Company,  and 
a  ticket  given  the  depositor,  bearing  on  its  face  the  words,  "Sub- 
ject to  the  conditions  on  the  other  side."  One  of  the  conditions 
limited  the  Company's  liability  to  $25  for  each  package.  The 
luggage  was  lost,  and  a  suit  brought  to  recover  more  than  $25 ; 
plaintiff  admitted  a  knowledge  that  the  ticket  contained  condi- 
tions, but  did  not  read  them.  The  court  held  the  plaintiff  bound 
by  the  conditions  and  limited  the  recovery  to  the  amount  stated. 
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writing  upon  it,  was,  in  the  opinion  of  the  jury,  reasona^ 
ble  notice  that  the  writing  contained  conditions.'  "t  (An- 
son on  Contract,  p.  16;  Parker  v.  S.  E.  Railway  Co., 
2  C.  P.  D.  423.) 

Sec.  423.  THE  OFFER  MUST  BE  INTEND- 
ED AS  SUCH. — The  intention  of  the  one  party  to  ob- 
serve the  matter  in  question,  expressed  to  and  accepted 
by  the  other,  for  the  purpose  of  creating  a  right  to  its 
observance,  constitutes  a  promise.  (Leake  on  Cont. 
13.)  But  where  a  person  whose  horse  had  been  stolen, 
exclaimed,  "I  will  give  $100  to  any  one  who  will  find 
out  the  thief,"  it  was  held  not  to  be  an  offer  to  pay  a 
reward,  but  merely  an  explosion  of  wrath  against  the 
thief.  (Higginsv.Lessig,  49  111.  App.  459.)  So  where 
a  man  with  a  marriageable  daughter  said  he  would  give 
$500  to  him  who  married  his  daughter  with  his  consent, 
he  was  held  not  to  be  bound  by  the  offer,  the  words  being 

IParkcr  v.  S.  E.  Railway  Co.,  2  C.  P.  D.  416.  In  this  case 
baggage  was  left  in  the  cloakroom  of  Company  on  terms  stated 
on  the  back  of  a  ticket  on  the  face  of  which  was  printed,  "See 
back."  The  plaintiff  admitted  knowing  that  there  was  writing 
on  the  ticket,  but  denied  knowing  that  the  writing  contained 
conditions.  The  decision  of  the  Court  of  Appeals  was,  that  the 
plaintiff  was  bound  by  the  conditions  if  in  the  opinion  of  the 
jury  the  ticket  amounted  to  reasonable  notice  of  its  existence. 

"In  all  of  these  cases  the  question  Is  the  same.  Have  the 
terms  of  the  offer  been  fully  communicated  to  the  acceptor? 
And  the  tendency  of  judicial  decision  is  towards  a  general  rule, 
that  if  a  man  accepts  a  document  which  purports  to  contain  the 
terms  of  an  offer,  he  is  bound  by  all  the  terms,  though  he  may 
not  choose  to  inform  himself  of  their  tenor  or  even  of  their 
existence.'*     (Anson  on  Contract,  p.  18.) 
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considered  merely  to  excite  suitors.     (Week  v.  Tibold, 
Roll.  Abr.,  p.  6.) 

And  it  is  held  that  a  proposal  must  not  only  be  in- 
tended to  create  legal  relations,  but  must  also  be  capable 
of  creating  them,  that  is,  must  not  be  so  indefinite  or  il- 
lusory as  to  make  it  difficult  to  say  what  had  been  prom- 
ised.    (Anson  on  Contract,  p.  19.) 

Sec.  424.  HOW  AN  OFFER  MAY  BE  TERMI- 
NATED.—We  have  seen  (Section  418)  that  any  offer 
may  be  revoked  before  acceptance,  but  this  rule  should 
except  offers  under  seal.  Further  we  have  seen  that 
an  offer  unaccepted  will  lapse  by  the  expiration  of  a 
reasonable  time,  and  that  where  the  parties  have  pre- 
scribed a  definite  time  the  offer  terminates  by  efflux  of 
the  specified  time  without  acceptance.     (Section  419.) 

Again,  an  offer  may  be  terminated  by  breach  of  pre- 
scribed conditions  as  to  the  mode  of  acceptance.  Thus 
where  the  offer  was  to  sell  flour  the  answer  to  be  sent  by 
return  of  the  wagon  which  brought  the  offer,  an  accept- 
ance by  letter,  though  supposed  to  be  speedier  was  not 
a  proper  acceptance.  (Eliason  v.  Henshaw,  4  Wheat. 
225.)  This  failure  to  accept  in  the  manner  prescribed 
by  the  offerer  may  be  considered  a  refusal  of  the  offer  as 
made,  and  the  making  of  a  counter  proposition,  in  which 
case  the  offerer  may  treat  the  offer  as  rejected.  (Beach 
on  Contract,  Sec.  51.)  The  acceptance  must  be  without 
condition,  and  absolute.  (Egger  v.  Nesbitt,  122  Mo. 
667.)  But  it  is  held  that  if  an  offer  is  not  revoked,  a 
party  may  accept  it,  although  he  previously  asked  the 
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proposer  to  modify  the  terms.  ( Stevenson  v.  McLane, 
L.  R.  5  Q.  B.  D.  346.) 

The  death  of  either  party  before  acceptance  termi- 
nates the  offer.  The  representatives  of  the  maker  of 
an  offer  are  not  bound  by  an  acceptance,  nor  can  they 
accept  it  on  behalf  of  his  estate.  (Anson  on  Contract, 
p.  22;  Frith  v.  Lawrence,  1  Paige  434.)  So  notice  of 
the  dissolution  of  a  partnership  revokes  an  offer  by  the 
firm.     (Goodspeed  v.  Plow  Co.,  45  Mich.  322.) 

Sec.  425.  AGREEMEXTS  MADE  BY  POST 
CONSIDERED.— An  offer  conmiunicated  by  letter 
is  construed  a  continuing  offer  during  every  instant  of 
time  until  it  has  reached  the  person  addressed  and  a 
reasonable  time  has  been  given  in  which  to  accept  or 
reject.*     It  may  be  withdrawn  by  the  sender  at  any 


*AcIams  v.  Lindsell,  1  B.  &  Aid.  681.  In  this  case  there  was 
an  offer  to  sell  wool  to  plaintiff  made  by  letter  dated  Sept.  2d, 
1817.  The  letter  was  misdirected  and  did  not  reach  plaintiff 
until  Sept.  5th,  it  was  then  accepted  and  letter  posted;  the  de- 
fendant had  in  the  meantime  sold  the  wool  elsewhere.  The  plain- 
tiff sued  for  the  non-delivery  of  the  wool,  and  the  defendant 
claimed  that  the  contract  was  not  complete  until  the  letter  of 
acceptance  reached  him.  But  the  court  held  "that  if  that  were 
so  no  contract  could  ever  be  completed  by  the  post.  For  if  the 
defendants  were  not  bound  by  their  offer,  when  accepted  by  the 
plaintiffs,  till  answer  was  received,  then  the  plaintiffs  ouglit  not 
to  be  bound  till  after  they  had  received  the  notification  that  the 
defendants  had  received  their  answer  and  assented  to  it.  And 
so  it  might  go  on  ad  infinitum."  The  case  intimates  that  the 
postoffice  is  made  the  agent  for  the  party  making  the  offer,  both 
to  deliver  the  offer  and  receive  the  acceptance.  (Beach  on 
Contract,  Sec.  37.) 
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time  before  the  letter  of  acceptance  is  mailed,  but  the 
notice  of  withdrawal  must  reach  or  be  communicated  to 
the  person  to  whom  the  offer  has  been  made  before  it  is 
effective.f  The  acceptance  of  an  offer  by  post  is  com- 
plete when  the  letter  of  acceptance  is  duly  posted,  prop- 
erly addressed  and  prepaid.     The  assent  of  the  parties 

fByrne  v.  Van  Tienhoven,  5  C.  P.  D.  349.  In  this  case  the 
offer  was  sent  by  post  from  Cardiff  on  October  1st  to  the  plaintiff 
at  New  York;  the  offer  requested  a  reply  by  cable.  On  the  11th 
of  October  the  plaintiff  received  the  letter  and  at  once  accepted 
by  cable.  On  the  8th  of  October  a  letter  had  been  posted  with- 
drawing the  offer.  The  court  passed  upon  the  two  questions: 
"1.  Whether  a  withdrawal  of  an  offer  has  any  effect  until  it  is 
communicated  to  the  party  to  whom  the  letter  is  sent.  2. 
Whether  posting  a  letter  of  withdrawal  is  a  communication  to 
the  person  to  whom  the  letter  is  sent."  And  held  "that  both 
legal  principle  and  practical  convenience  require  that  a  person 
who  has  accepted  an  offer  not  known  to  him  to  have  been  revoked 
shall  be  in  a  position  safely  to  act  upon  the  footing  that  the 
offer  and  the  acceptance  constitute  a  contract  binding  upon  both 
parties."  To  the  same  effect,  see  Tayloe  v.  Merchant  Fire  Ins. 
Co.,  9  How.  290;  Hamilton  v.  Lycoming  Ins.  Co.,  5  Pa.  St. 
342;  Lungstrauss  v.  German  Ins.  Co.,  48  Mo.  201.  The  rule 
just  stated  is  well  settled  in  this  country  where  the  letter  of 
acceptance  is  mailed,  or  placed  in  the  hands  of  an  agent  of  the 
proposer,  but  if  the  acceptance  was  sent  by  an  agent  of  the  ac- 
ceptor, then  the  rule  is  that  it  must  be  received  by  the  proposer. 
(Minnesota  Oil  Co.  v.  Collier  Lead  Co.,  4  Dill.  431 ;  Washburn 
V.  Fletcher,  42  Wis.  152.) 

Where  an  offer  is  made  and  a  stated  time  given  In  which  the 
offer  may  be  accepted,  such  an  offer  without  consideration  may 
be  retracted  at  any  time,  and  it  seems  that  in  such  a  case  no 
formal  notice  is  necessary  to  constitute  a  withdrawal  of  the 
offer.  It  is  held  sufficient  if  the  person  making  the  offer  does 
§Ome  act  inconsistent  with  keeping  the  offer  open,  as,  selling  the 


22  CONTRACTS. 

to  the  terms  is  then  complete,  and  the  agreement  is  bind- 
ing on  both,  and  this  is  so  although  a  letter  withdraw- 
ing the  offer  has  been  written  and  posted  previously, 
but  not  yet  received  by  the  offei'ee.  The  acceptance 
makes  the  contract  when  posted,  and  it  does  not  matter 
if  the  letter  of  acceptance  fails  to  reach  the  offerer.* 

Sec.  426.  SAME  SUBJECT— SPECIAL  HOLD- 
INGS.— In  Massachusetts  the  law  is  that  an  acceptance 
by  post  only  takes  effect  when  it  reaches  the  proposer. 
(I;IcCulloch  V.  Ins.  Co.,  1  Pick.  278.) 

Where  the  sender  in  mailing  an  acceptance  has,  un- 
der the  postal  regulations,  a  "locus  pcrnitenti^e"  or  op- 
portunity to  withdraw  the  letter  before  it  leave  the  town, 
the  postoffice  is  probably  his  agen^  until  the  letter  has 
left  the  town.  But  if  there  can  be  no  reclamation  of  the 
letter  it  is  the  property  of  the  addressee  as  soon  as 
posted.  (Beach  on  Contract,  Sec.  60;  Ex  Parte  Cote, 
L.  R.  9  Ch.  App.  27.) 

property  or  thing  to  some  other  person,  and  that  the  person  to 
whom  the  offer  was  made  has  knowledge  of  such  act.  (Pom- 
eroy  on  Cont.  Sec.  61 ;  Dickinson  v.  Dodds,  2  Ch.  D.  463.)  And 
see  Cooke  v.  Oxlcy,  3  Term  653. 

*Household  Ins.  Co.  v.  Grant,  4  Ex.  D.  S21.  This  case  holds 
that  the  agreement  is  complete  from  the  moment  the  letter  is  put 
in  the  mail,  and  that  the  subsequent  fate  of  the  letter  can  not 
affect  it.  Thesiger,  L.  J.,  stating  the  law  to  be,  "that  the 
acceptor,  in  posting  the  letter,  has  put  it  out  of  his  control  and 
done  an  extraneous  act  which  clenches  the  matter  and  shows 
beyond  all  doubt  that  each  side  is  bound.  How  then  can  a 
casualty  in  the  post,  whether  resulting  in  delay,  which  in  com- 
mercial transactions  Is  often  as  bad  as  no  delivery,  or  in  non- 
delivery, unbind  the  parties  or  unrnake  the  contract?" 
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The  authority  to  accept  by  post  arises  from  the  in- 
tention of  the  parties,  which  may  be  express,  or  gathered 
from  the  fact  that  in  the  ordinary  conduct  of  affairs  it 
must  have  been  intended  that  the  post  was  to  be  the 
means  of  communication.  Where  it  is  the  custom  and 
general  usage  to  deal  by  post,  the  authority  will  be  pre- 
sumed.    (Beach  on  Contract,  Sec.  61.) 

It  is  well  settled,  both  in  the  United  States  and  Eng- 
land, that  the  rules  applicable  to  communications  by 
post,  govern  communications  by  telegraph.  ("Con- 
tracts by  Telegraph,"  14  Am.  L.  Reg.  401;  Trevor  v. 
Ward,  36  N.  Y.  307;  Egger  v.  Nesbitt,  122  Mo.  667.) 

The  place  of  the  contract,  when  material,  is  deter- 
mined by  the  place  of  acceptance.  So  where  an  offer 
was  made  in  Boston  and  accepted  by  telegram  from 
Providence,  R.  I.,  the  contract  was  held  to  have  been 
made  in  Rhode  Island,  though  it  was  to  be  performed 
in  Massachusetts.  (Perry  v.  Mt.  Hope  Iron  Co.,  15 
R.  I.  380.)* 

Sec.  427.  REALITY  OF  CONSENT.— Consent 
being  an  act  of  mind,  it  follows  that  there  must  be 
mental  capacity  in  the  contracting  parties,  and  we  shall 
see  that  insane  persons,  idiots,  etc.,  cannot  assent  to  or 
make  an  offer  which  will  bind  them.  Further,  the  con- 
sent of  the  contracting  parties  must  be  real  and  genuine, 

*"The  place  of  contract  is  material  as  prima  facie  denoting 
the  law  by  which  it  Is  to  be  construed  and  regulated,  and  the 
law  by  which  the  capacity  of  the  parties  to  the  contract,  as  de- 
pendent upon  infancy,  lunacy,  marriage,  is  determined."  (Leake 
on  Contract,  49.) 
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and  if  given  under  such  circumstances  as  negative  a  gen- 
uine expression  of  intention  there  is  no  valid  agreement. 
The  cases  or  causes  of  unreality  of  consent  are  usually 
classified  as  arising  from,  Mistake,  Misrepresentation, 
Fraud,  Duress,  and  Undue  Influence,  each  of  which  we 
shall  notice  briefly. 

Sec.  428.  SAME  SUBJECT— MISTAKE.— 
Where  the  parties  have  not  meant  the  same  thing;  or 
one  or  both  may,  though  meaning  the  same  thing,  have 
formed  untrue  conclusions  as  to  the  subject  matter  of 
the  agreement,  it  is  a  mistake.     (Anson  on  Contract,  p. 

121.)  7 

Mistake  of  intention,  which  is  here  being  considered, 
is  to  be  distinguished  from  mistake  of  expression,  which 
the  courts  allow  parties  to  explain  or  correct.  It  is  also 
to  be  distinguislied  from  failure  of  consideration,  where 
the  question  is  not  whether  the  party  contracted  at  all, 
but  whether  the  terms  of  the  contract  have  been  fulfilled. 
If  a  party  fails  to  put  in  the  agreement  all  the  terms 
of  the  contract  consented  to  and  thereby  bind  the  other 
party  to  fulfillment,  this  is  not  mistake.  It  is  to  be  ob- 
served that  the  cases  in  which  mistake  invalidates  con- 
tracts are  exceptions  to  the  general  rule  stated  m  a  pre- 
vious section  (ante.  Sec.  415)  that  the  parties  are  bound 
by  their  assent,  expressed  in  plain  terms,  and  uninflu- 
enced by  fraud  or  duress. 

Anson,  in  his  work  on  contracts  mentions  several  in- 
stances of  mistake  as  follows: 


fSce  Appendix  3,  for  illustrative  cases. 


FORMATION  OF  CONTRACT.  25 

(a)    Mistake  as  to  the  Nature  of  the  Transaction. 
This,  he  says,  is  of  rare  occurrence,  because  men  usually 
know  what  they  are  contracting  about.     The  mistake 
arises  from  some  misrepresentation  or  deceit  on  the  part 
of  a  third  party,  and  thus  distinguishes  the  case  from 
that  of  fraud.    Where  a  deed  was  executed  by  an  illiter- 
ate person  who  was  told  that  it  was  a  release  of  arrears 
of  rent,  it  was  held  void  for  mistake.     ( Thoroughgood's 
Case,  2  Co.  Rep.  9.)     So  in  Foster  v.  McKinnon,  L.  R. 
4  C.  P.  704,  an  indorsement  of  a  bill  of  exchange  was 
secured  by  the  representation  by  the  acceptor  that  it  was 
a  guarantee,  and  it  was  held  not  to  be  a  binding  endorse- 
ment, though  in  the  hands  of  a  subsequent  bona  fide  en- 
dorsee for  value.    This  rule  is  followed  in  the  American 
cases,  the  reason  for  the  rule  being  that  it  is  invalid  not 
merely  for  fraud,  if  fraud  is  present,  but  because  the 
mind  of  the  signer  did  not  accompany  the  signature; 
that  is,  he  never  intended  to  sign  such  a  contract  as  he 
did  sign.    But  the  rule  is  qualified  to  this  extent,  that  as 
a  defense  against  a  bona  fide  holder  of  negotiable  paper, 
the  defendant  must  show  that  he  was  not  guilty  of  neg- 
ligence in  signing  the  paper.     (PifiPer  v.  Smith,  57  111. 
527;  Soper  v.  Peck,  51  Mich.  563;  Ross  v.  Doland,  29 
Ohio  St.  473.)* 


*In  nearly  all  of  the  United  States  it  has  been  held,  that  a 
person  in  full  possession  of  his  faculties,  and  not  illiterate  to 
the  extent  of  inability  to  read,  who  signs  a  paper  or  note  under 
the  belief  that  it  is  a  contract  of  a  different  character,  though 
he  has  not  read  it,  and  has  relied  on  the  reading  and  representa- 
tion of  another,  is  still  bound,  as  his  execution  of  the  paper 
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(b)  Mistake  as  to  the  Person  with  "Whom  the  Con- 
tract is  Made.  A  party  contracting  with  another  has 
reo-ard  to  his  credit  and  character,  and  is  not  bound  if 
by  mistake,  or  without  his  consent,  another  is  substi- 
tuted for  the  one  intended  to  be  contracted  with.  Thus, 
in  a  case  where  ice  was  being  supplied  to  a  customer 
by  a  dealer,  and  another  bought  the  dealer's  business 
and  kept  on  supplying  the  consumer  without  notifying 
him  of  the  change,  it  was  held  that  there  was  no  privity 
of  contract  between  the  new  dealer  and  consumer,  which, 
with  the  possession  and  use  of  the  property,  would  sup- 
port an  implied  promise  to  pay  for  the  ice.  (Boston  Ice 
Co.  V.  Potter,  123  Mass.  28 ;  Boulton  v.  Jones,  2  H.  & 
N.  564.) 

(c)  Mistake  as  to  the  Subject  Matter  of  the  Con- 
tract. In  order  to  constitute  such  a  mistake  as  to  the 
subject  matter  of  the  contract  as  to  avoid  it,  it  must 
clearly  appear  that  the  party,  without  any  fault  of  his 
own,  made  a  prima  facie  agreement  contrary  to  his  real 
intention.  A  mere  mistake  as  to  his  powers,  judgment, 
rights,  etc.,  will  not  entitle  a  party  to  avoid  a  contract 
which  he  has  knowingly,  but  indiscreetly,  entered  into.* 

under  such  circumstances  is  prima  facie  negligence  as  will  ren- 
der him  liable  to  a  bona  fide  holder.  (Baldwin  v.  Barrows,  86 
Ind  351 ;  Chapman  v.  Rose,  56  N.  Y.  137 ;  Mackey  v.  Peter- 
son, 29  Minn.  299.) 

*"If,  whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  believe  that  he  was  assent- 
ing to  the  terms  proposed  by  the  other  party,  and  that  other 
party  upon  that  belief  enters  into  the  contract  with  him,  the  man 
thus  conducting  himself  would  be  equally  bound  as  if  he  had 
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Mistake  as  to  the  subject-matter  of  a  contract,  says 
Anson,  will  only  avoid  it  in  three  cases:  (i)  Where  the 
parties  have  agreed  upon  the  subject-matter,  but  un- 
known to  them  it  has  ceased  to  exist,  the  contract  is 
void.*  (ii)  Where  there  are  two  things  of  the  same 
name  or  description,  and  the  parties  fail  to  agree  in  in- 
intended  to  agree  to  the  other  party's  terms."  (Blackburn,  J., 
in  Smith  v.  Hughes,  6  Q.  B.  p.  607.) 

"The  question  is  not  what  the  parties  thought,  but  what  they 
said  and  did.  A  sells  to  X,  and  X  believes  that  he  is  buying 
'this  bar  of  gold,'  'this  barrel  of  oysters,'  'this  case  of  cham- 
pagne.' The  bar  turns  out  to  be  brass,  the  barrel  to  contain 
oatmeal,  the  case  to  contain  sherry.  The  parties  are  honestly 
mistaken  as  to  the  subject-matter  of  the  contract,  but  their  mis- 
take has  nothing  to  do  with  their  respective  rights.  These  de- 
pend on  the  answer  to  the  question :  Did  A  sell  to  X  a  bar  of 
metal  or  a  bar  of  gold?  a  case  of  wine  or  a  case  of  champagne.'* 
a  barrel  of  provisions  or  a  barrel  of  oysters.''  A  contract  for  a 
bar  of  gold  is  not  performed  by  the  delivery  of  a  bar  of  brass. 
A  contract  for  a  bar  of  metal  leaves  each  party  to  take  his 
chance  as  to  the  quality  of  the  thing  contracted  to  be  sold,  but 
this  again  would  not  be  performed  by  the  delivery  of  a  bar  of 
wood  painted  to  look  like  metal."  (Anson  on  Contract,  pp. 
127-8.)  Such  a  failure  to  deliver  the  article  sold,  or  the  deliver- 
ing of  one  of  a  different  character,  is  not  mistake  of  intention, 
but  merely  failure  of  consideration — failure  to  perform  the 
terms  of  the  contract.  The  contract  exists,  but  is  broken ;  but 
where  there  is  mistake  of  intention,  there  is  no  contract  created. 
*Couturier  v.  Hastie,  5.  H.  L.  C.  673.  In  this  case  there  was 
a  sale  of  a  cargo  of  corn  which  was  supposed  by  the  parties  at 
the  date  of  sale  to  be  in  voyage  from  Salonica  to  England.  The 
corn  had  been  as  a  matter  of  fact  unloaded  and  sold  prior  to  the 
date  of  the  agreement  because  it  had  heated  and  was  about  to 
spoil.     The  contract  of  sale  was  held  void,  as  the  intention  was 
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tention  to  the  identity  of  the  subject-matter,  the  contract 
fails. t  (iii)  Where  there  is  a  mistake  in  intention  as  to 
the  nature  of  the  thing  promised,  and  such  mistake  is 
known  to  the  party  to  whom  the  promise  is  made,  and  he 
does  not  inform  the  promisee,  the  contract  is  not  bind- 

mg.t 

Effects  of  jNIistake.    As  has  been  seen  in  the  previous 


that  there  was  something  to  be  sold,  and  something  to  be  pur- 
chased at  the  time,  when  in  fact  the  object  contemplated  had 
ceased  to  exist.  (Gibson  v.  Pelkie,  37  Mich.  380;  Brick  Co.  v. 
Pond,  38  Ohio  St.  65.) 

jRafflcs  V.  Wichelhaus,  2  H.  &  C.  906.  Where  the  agreement 
was  for  the  sale  of  a  cargo  of  cotton  "to  arrive  ex  Peerless  from 
Bombay,"  there  being  two  ships  of  that  name,  the  buyer  mean- 
ing one  and  the  seller  the  other,  it  was  held  that  there  was  no 
contract.  The  buyer  was  not  bound  to  accept  cotton  though  it 
arrived  as  stated,  because  it  was  not  the  vessel  he  had  intended 
when  he  made  the  contract. 

tSmith  V.  Hughes,  L.  R.  6  Q.  B.  597.  In  this  case  the  de- 
fendant was  sued  for  refusing  to  accept  oats  which  he  had 
bought  of  the  plaintiff;  his  defense  was  that  he  intended  and 
had  agreed  to  buy  old  oats,  and  the  oats  dehvered  were  new. 
The  court  held  that  it  was  not  enough  to  excuse  the  defendant 
that  the  plaintiff  knew  that  the  defendant  intended  and  thought 
he  was  buying  old  oats,  but  to  avoid  the  sale,  the  plaintiff  must 
have  known  that  the  defendant  thought  he  was  being  promised 
old  oats.  It  was  said  that  if  the  plaintiff  knew  that  the  defend- 
ant was  contracting  on  the  assumption  of  getting  old  oats,  "he 
is  deprived  of  the  right  to  insist  that  the  defendant  shall  be 
bound  by  that  which  was  the  apparent,  and  not  the  real  bar- 
gain." But  it  was  stated  by  the  court  that  the  sale  of  a  specific 
article,  without  warranty  of  a  specific  quality,  is  not  to  be 
avoided,  though  the  one  party  supposed  it  to  be  of  that  quality. 
See  Anson  on  Contract,  132-4. 
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sections,  the  effect  of  mistake  is  to  avoid  the  contract. 
The  common  law  remedies  being  the  right  to  repudiate 
the  agreement,  and  set  up  the  mistake  as  a  defense  to 
any  action  brought  to  enforce  it;  and  in  case  money  has 
been  paid  under  the  contract  it  may  be  recovered  be- 
cause of  the  failure  of  the  contract  by  mistake.  In  equity 
the  mistake  will  be  a  good  defense  to  a  suit  for  specific 
performance,  and  the  court  will  declare  the  contract 
void. 

Sec.  429.  SAME  SUBJECT— MISREPRE- 
SENTATION.—"One  of  the  parties  may  have  been 
led  to  form  untrue  conclusions  respecting  the  subject 
matter  of  the  contract  by  statements  innocently  made,  or 
facts  innocently  withheld  by  the  other.  This  is  ^lisrep- 
resentation."    (Anson  on  Cont,  p.  121.) 

Misrepresentation  is  to  be  distinguished  from  fraud; 
and  from  such  a  representation  of  facts  as  amounts  to 
a  promise,  which,  if  proven  untrue,  allows  the  contract  to 
be  formed,  but  gives  a  right  of  action  for  the  breach  of 
the  promise.  We  are  now  treating  of  the  misrepresenta- 
tions which  affect  the  validity  of  the  contract  and  not 
of  those  which  affect  the  performance  of  a  contract. 
Fraud  voids  the  contract  and  also  gives  an  action  for  the 
wrong  or  deceit;  misrepresentation  merely  invalidates 
the  contract.  It  is  fraud,  and  involves  the  action  of  de- 
ceit, if  there  is  knowledge  of  the  false  statement,  though 
no  dishonest  motive  is  present.  (Polhill  v.  Walter,  3 
B.  &  Ad.  114;  Bartlett  v.  Tucker,  104  Mass.  636;  Mc- 
Curdy  v.  Rogers,  21  Wis.  197.)     So  statements,  if  in- 
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tended  to  be  acted  upon,  which  are  made  recklesslj^  and 
without  reasonable  grounds  of  belief,  constitute  fraud. 
(Walsh  V.  Morse,  80  Mo.  568.) 

Misrepresentations  made  by  one  party  to  another,  or 
innocent  non-disclosure  of  facts,  only  affects  the  valid- 
ity of  certain  contracts  in  which  the  greatest  of  good 
faith  between  the  contracting  parties  is  required.  An- 
son mentions  contracts  of  marine  or  fire  insurance,  con- 
tracts for  the  sale  of  land,  and  for  the  purchase  of  shares 
in  companies  as  contracts  in  which  such  misrepresenta- 
tion is  fatal  to  the  formation  of  the  contract.  (Anson  on 
Cont.,  p.  137.)* 

The  contracts  which  are  affected  in  their  formation 
by  misrepresentation  or  non-disclosure,  are  of  a  nature 
that  one  of  the  parties  must  rely  upon  information  fur- 
nished by  the  other,  and  more  confidence  must  of  neces- 
sity be  placed  in  the  party  making  the  disclosures ;  hence 
the  contracts  are  said  to  be  "uberrimae  fidei,"  that  is,  of 
the  most  abundant  good  faith. 

Marine  Insurance.    In  McLanahan  v.  Universal  Ins. 


*"In  dealing  with  innocent  misrepresentation  and  non-cHs- 
closure  of  fact,  we  may  say  generally  that,  unless  they  occur  in 
the  particular  kinds  of  contract  already  mentioned,  they  do  not 
affect  the  validity  of  consent.  The  strong  tendency  of  the  courts 
has  been  to  bring,  if  possible,  every  statement  which,  from  its  im- 
portance, could  affect  consent,  into  the  terms  of  the  contract.  If 
a  representation  can  not  be  shown  to  have  had  so  material  a  part 
in  determining  consent  as  to  have  formed,  if  not  the  basis  of 
the  contract,  at  any  rate  an  Integral  part  of  its  terms,  such  a 
representation  is  set  aside  altogether."  (Anson  on  Contract,  p. 
139.) 
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Co.,  1  Pet.  170,  the  court,  speaking  of  marine  insur- 
ance, said:  "The  contract  of  insurance  is  one  of  mu- 
tual good  faith;  and  the  principles  which  govern  it  are 
those  of  enlightened  moral  policy.  The  underwriter 
must  be  j^resumed  to  act  upon  the  belief  that  the  party 
procuring  insurance  is  not,  at  the  time,  in  possession  of 
any  fact  material  to  the  risk,  which  he  does  not  disclose." 
Every  fact  which  would  influence  the  accepting  or  re- 
jection of  the  risk  by  the  underwriter,  is  material,  and 
must  be  communicated;  any  concealment,  though  re- 
sulting from  accident,  or  mistake,  will,  when  material, 
avoid  the  policy.  (Lexington  Ins.  Co.  v.  Paver,  16 
Ohio  334;  Knowlton's  Ed.  of  Anson  on  Contract,  p. 
190n.) 

Fire  Insurance.  "In  the  contract  of  fire  insurance 
the  description  of  the  premises  appears  to  form  a  rep- 
resentation on  the  truth  of  which  the  validity  of  the  con- 
tract depends."  (Anson,  Cont.,  p.  148.)  But  it  is 
said  that  not  so  high  a  degree  of  good  faith  and  dili- 
gence is  required  in  fire  insurance  as  in  marine  insur- 
ance, and  the  rule  of  marine  insurance  that  the  insured 
is  bound,  without  inquiry,  to  disclose  every  fact  within 
his  knowledge  material  to  the  risk,  does  not  apply  in 
its  full  extent.  (Wood  on  Fire  Ins.,  Sec.  196n;  Burritt 
V.  Saratoga  Fire  Ins.  Co.,  5  Hill  192.)  And  now  where 
applicants  for  insurance  fill  out  the  inquiries  submitted, 
in  wi'iting,  an  innocent  failure  to  communicate  facts 
about  which  the  insured  was  not  asked,  will  not  avoid 
the  policy  of  insurance.     (Washington   Mills   Co.  v. 
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Weymouth  Ins.  Co.,  135  Mass.  505;  Browning  v.  Home 
Ins.  Co.,  TIN.  Y.  548.). 

Life  Insurance.  "The  contract  of  life  insurance 
differs  from  those  of  marine  and  fire  insurance  in  this 
respect.  Untruth  in  the  representations  made  to  the 
insurer  as  to  the  hfe  insured  will  not  affect  the  validity 
of  the  contract  unless  they  be  made  fraudulently,  or 
unless  their  truth  be  made  an  express  condition  of  the 
contract."  (Anson  on  Cont.,  p.  149;  Wheelton  v.  Har- 
disty,  8  E.  &  B.  232;  Schwarsbach  v.  Pro.  Union,  25 
W.  Va.  655.)  But  in  Vose  v.  Eagle  Life  &  Health  Ins. 
Co.,  6  Cush.  42,  it  is  said:  "An  untrue  allegation  of  a 
material  fact  will  avoid  the  policy,  though  such  allega- 
tion or  concealment  be  the  result  of  accident  or  neg- 
ligence or  design."  The  rule  seems  to  be  that  if  the 
representations  were  material  to  the  risk  and  falsely 
made,  they  avoid  the  policy.  (Campbell  v.  New  Eng. 
Ins.  Co.,  98  Mass.  396.) 

Sale  of  Land.  "In  agreements  of  this  nature  a  mis- 
description of  the  premises  sold  or  the  terms  to  which 
they  are  subject,  though  made  without  any  fraudulent 
intention,  will  vitiate  the  contract."  (Anson  on  Cont, 
p.  150.)  In  this  case  the  contract  is  not  strictly  "uber- 
rimas  fidei,"  and  though  latent  defects  in  the  title  should 
be  disclosed  by  the  vendor,  yet  "if  the  vendor  has  said 
or  done  nothing  to  throw  the  purchaser  off  his  guard  or 
to  conceal  a  patent  defect,  there  is  no  fraudulent  conceal- 
ment on  the  part  of  the  vendor;  the  purchaser  has  an 
opportunity  of  inspecting  and  judging  for  himself;  and 
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the  principle  of  caveat  emptor  applies."  (2  Add.  on 
Cont.  914.) 

Purchase  of  Shares  in  Companies.  "Those  who  is- 
sue a  prospectus  holding  out  to  the  public  the  great 
advantages  which  will  accrue  to  persons  who  will  take 
shares  in  a  proposed  undertaking,  and  inviting  them 
to  take  shares  on  the  faith  of  the  representations  there- 
in contained,  are  bound  to  state  everything  with  strict 
and  scrujiulous  accuracy,  and  not  only  to  abstain  from 
stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might 
in  any  degree  affect  the  nature,  extent  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  holds 
out  as  inducements  to  take  shares."  (Per  Kindersley, 
V.  C.  in  Brunswick  &  Canada  Ry.  Co.  v.  Muggeridge, 
1  Dr.  &  Sm.,  p.  381.) 

It  is  to  be  observed  that  expressions  of  opinion,  and 
such  commendatory  expressions  as  are  ordinarily  used 
to  induce  purchasers  to  buy  are  not  treated  as  fatal  rep- 
resentations, though  occurring  in  the  special  contracts 
just  mentioned,  and  more  extravagant  than  correct. 
(Anson,  Cont.,  pp.  152-3.) 

Sec.  430.  SAME  SUBJECT— FRAUD.— Where 
untrue  conclusions  have  been  induced  by  representa- 
tions of  one  party,  made  with  a  knov/ledge  of  their  un- 
truth, and  with  the  intention  of  deceiving,  it  is  fraud. 
(Anson,  Cont.,  p.  121.) 

The  essential  features  which  constitute  Fraud  are: 
(a)  A  false  representation  of  fact,  (b)  made  with  a 
knowledge  of  its  falsehood,   or  in  reckless  disregard 
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whether  it  be  true  or  false,  (c)  with  the  intention  that 
it  should  be  acted  upon  by  the  complaining  party,  (d) 
and  actually  inducing  him  to  act  upon  it.  (Anson,  p. 
154-5.)      We   shall   consider   each   of   these   elements 

briefly. 

(a)  False  Representation  of  Fact.  Mere  innocent 
non-disclosure  does  not  constitute  fraud;  there  must  be 
a  false  statement,  or  one  true  in  part,  but  which,  be- 
cause of  the  parts  concealed,  makes  it  convey  a  false  im- 
pression.* 

So  it  is  held  that  where  the  defendant  rented  a  house 
which  he  knew  was  desired  for  immediate  occupation, 
and  knew  that  it  was  in  an  unfit  and  dangerous  state, 
but  did  not  disclose  this  fact  to  the  plaintiff,  the  action 


*Ward  V.  Hobbs,  3  Q.  B.  D.  150;  4  App.  Cas.  14,  was  a  case 
where  the  defendant  sent  pigs  to  a  public  market  knowing  that 
they  were  suffering  from  a  contagious  disease.  They  were  sold 
"with  all  faults"  to  the  plaintiff.  A  large  number  of  them  died 
from  the  disease,  and  other  pigs  of  the  plaintiff  were  infected 
with  the  disease.  It  was  claimed  for  the  plaintiff  that  the  plac- 
ing of  the  pigs  in  the  market  for  sale  amounted  to  a  representa- 
tion that  they  were  free  of  disease  of  a  contagious  nature.  In 
the  Court  of  Appeals  it  was  held  that  the  facts  did  not  authorize 
the  jury  to  find  that  the  defendant  represented  the  pigs  as  free 
from  infectious  disease.  In  this  case  the  sale  was  "with  all 
faults,"  and  without  warranty.  And  it  is  said  that  the  sale  of 
an  animal,  known  to  have  a  contagious  disease,  without  com- 
munication of  the  fact  to  the  buyer,  is  a  fraud  for  which  an 
action  on  the  case  will  lie.  (Jeffrey  v.  Bigelow,  13  Wend.  518; 
Minor  v.  Sharon,  112  Mass.  477.) 

Sec  also.  Appendix  4  for  illustrative  cases,  and  Case  Book, 
Vol.  3. 
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for  fraud  would  not  lie.  This  was  so  because  there  was 
no  representation,  or  warranty,  expressed  or  implied 
that  the  house  was  fit  for  occupation.  ( Keates  v.  Lord 
Cadogan,  10  C.  B.  591.)  But  it  is  the  duty  of  the  land- 
lord to  inform  the  tenant  of  the  existence  of  any  nuisance 
on  a  premise  which  may  be  prejudicial  to  life  or  health, 
and  if  this  information  is  not  given  an  action  for  fraud 
or  deceit  will  lie.  (Csesar  v.  Karutz,  60  N.  Y.  229;  Lu- 
cas V.  Caulter,  104  Ind.  81.) 

It  must  be  a  representation  of  fact,  and  not  a  mere 
expression  of  opinion  or  intention,  if  it  is  to  constitute 
fraud.  A  representation  by  the  seller  that  the  article  is 
worth  a  given  sum,  is  a  mere  expression  of  opinion  and 
not  a  representation  of  fact.  (Noetting  v.  Wright,  72 
111.  390 ;  Cagney  v.  Cuson,  77  Ind.  494.)  So  statements 
as  to  the  cost  of  an  article  are  treated  as  mere  opinions 
unless  made  under  such  circumstances  as  justify  the 
buyer  in  relying  on  them  as  statements  of  fact.  ( Cooper 
V.  Lovering,  106  Mass.  79;  Markel  v.  Mondy,  11  Neb. 
213.)  As  regards  intention,  it  is  to  be  observed  that 
while  a  statement  of  future  intention  is  not  a  statement 
of  fact,  a  false  expression  of  j^resent  intention  is  such  a 
fraud  as  invalidates  the  contract.  For  example,  the 
purchase  of  goods  with  the  mtention  not  to  pay  for 
them  is  held  to  be  a  fraudulent  misrepresentation.  (An- 
son on  Cont.,  p.  156;  Donaldson  v.  Farwell,  93  U.  S. 
631;  Talcott  v.  Henderson,  31  O.  St.  162.)* 

*Misrepresentatioii  of  law  or  of  the  legal  effect  of  a  contract 
is  not  fraud   for  which  the  contract  may  be  rescinded,  or  the 
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(b)  ^Nlade  with  Knowledge  of  Its  Falsehood  or  in 
Reckless  Disregard  of  Its  Truth  or  Falsity.  If  a  rep- 
resentation is  made  without  knowledge  of  its  being  false, 
and  without  such  recklessness  of  statement  as  consti- 
tutes bad  faith,  the  party  injured  has  no  right  of  action. 
(Gole  V.  Cassidy,  138  Mass.  437;  Terrell  v.  Bennett,  18 
Ga.  404;  Cox  v.  Higby,  100  Pa.  St.  249.)  t 

It  is  not  necessary  that  a  dishonest  motive  be  present 
to  constitute  fraud.  JNIisrepresentations  in  fact  false, 
though  believed  or  hoped  to  be  true,  if  not  justified  by 
the  knowledge  of  the  party  making  them,  will  constitute 
fraud.     (Polhill  v.  Walter,  3  B.  &  Ad.  114.) 

action  of  deceit  brought,  unless  the  misrepresentation  has  been 
made  by  a  party  holding  a  relation  of  confidence  or  trust  with 
the  other  party,  or  the  party  to  whom  they  are  made  is  ignorant 
and  unable  to  judge  of  the  legal  operation  and  effect  of  the  in- 
strument or  contract.  (Berry  v,  Whitney,  40  ^lich,  71;  Towti- 
send  V.  Coles,  31  Ala.  428;  Upton  v.  Tribilcock,  91  U.  S.  45.) 

f  "The  general  rule  of  law  is  clear  that  no  action  is  maintain- 
able for  a  mere  statement,  although  untrue,  and  although  acted 
upon  to  the  damage  of  the  person  to  whom  it  is  made,  unless 
that  statement  is  false  to  the  knowledge  of  the  person  making 
it."  (Per  Bramwell,  L.  J.,  in  Dickson  v.  Renter's  Tel.  Co.,  3  C. 
P.  D.  1.) 

"It  is  now  settled  that  a  statement  made  with  a  bona  fide  be- 
lief in  its  truth  can  not  be  treated  as  fraudulent ;  but  reckless  as- 
sertions are  on  the  border  line,  which  it  is  hard  to  draw  ac- 
curately between  truth  and  falsehood.  There  may  well  be  oc- 
casions in  the  course  of  business  when  a  man  is  tempted  to  assert 
for  his  own  ends  that  which  he  wishes  to  be  true,  which  he  does 
not  know  to  be  false,  but  which  he  strongly  suspects  to  have  no 
foundation  in  fact.  Such  statements  can  not  be  regarded  as 
bona  fide,  and  the  maker  of  them  must  be  held  responsible  if  they 
turn  out  to  be  false."     (Anson  on  Cont.  p.  159.) 
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(c)  ^lade  with  Intention  to  Be  Acted  Upon  by  the 
Complaining  Party.  This  does  not  require  the  state- 
ments to  be  made  to  the  injured  party,  and  if  damage 
results  from  the  false  statement  as  a  direct  consequence, 
the  party  guilty  of  the  fraud  is  responsible  to  the  party 
injured.* 

Where  a  druggist  negligently  labels  poison  so  that 
it  appears  as  a  harmless  medicine  and  sells  it  to  dealers 
in  such  articles,  he  is  liable  to  any  one  who  buys  it  and 
is  injured  by  its  use,  providing  there  is  no  negligence 
on  the  part  of  the  retailers.  (Davidson  v.  Nichols,  11 
Allen  519.) 

So  it  is  held  that  representations  made  to  commercial 
agencies  by  business  firms  as  to  their  financial  stand- 
ing and  responsibility  for  the  purpose  of  securing  credit 

*Langridge  v.  Levy,  2  M.  &  W.  519.  A  gun  was  sold  to  the 
father  of  the  plaintiff  upon  the  representation  that  the  gun  had 
been  made  by  "Nock"  and  was  "a  good,  safe  and  secure  gun." 
The  plaintiff  used  the  gun,  it  exploded  and  injured  to  such  an 
extent  that  his  hand  had  to  be  amputated.  The  representations 
made  by  the  seller  of  the  gun  were  proven  to  be  untrue,  and  the 
court  held  that  he  was  liable  upon  them  though  made  to  the 
father  and  not  to  the  plaintiif. 

In  Barry  v.  Croskej,  2  J.  &  H.  I.,  Wood,  V.  C,  says:  "Every 
man  must  be  held  liable  for  the  consequences  of  a  false  repre- 
sentation made  by  him  to  another  upon  which  a  third  person 
acts,  and  so  acting  is  injured  or  damnified,  provided  it  appear 
that  such  false  representation  was  made  with  the  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the  manner  that 
occasions  the  injury  or  loss.  But  to  bring  it  within  the  principle, 
the  injury,  I  apprehend,  must  be  the  immediate  and  not  the  re- 
mote consequences  of  the  representation  thus  made." 
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and  a  rating,  if  untrue,  will  form  the  basis  of  an  action 
for  deceit  by  a  person  dealing  with  the  firms  on  the 
strength  of  the  representations.  (Eaton  v.  Avery,  83 
N.  Y.  31;  Genesee  Co.  Savs.  Bk.  v.  Mich.  Barge  Co., 
52  Mich.  164.) 

(d)  The  Representation  Must  Induce  the  Party  to 
Act.  "In  an  action  of  deceit  the  plaintiff  cannot  estab- 
lish a  title  to  relief  simply  by  showing  that  the  defend- 
ants have  made  a  fraudulent  statement;  he  must  also 
show  that  he  was  deceived  by  the  statement  and  acted 
upon  it  to  his  prejudice." — Per  Cotton  L.  J.,  in  Ark- 
wright  V.  Newbold,  17  Ch.  D.  324.  (Marshall  v.  Hub- 
bard, 117  U.  S.  415;  Branliam  v.  Record,  42  Ind.  181; 
Bartlett  v.  Blaine,  93  111.  25.) 

The  Effect  of  Fraud.  The  effect  of  fraud  upon  the 
contract  is  to  be  distinguished  from  the  right  given  the 
injured  party,  both  at  common  law  and  in  equity,  to  re- 
cover from  the  injuring  party  the  loss  occasioned  by 
the  fraud.  The  perj)etration  of  a  fraud  gives  the  in- 
jured party  a  right  to  recover  independent  of  contract, 
and  also  affects  the  rights  of  the  parties  under  the  con- 
tract. It  is  the  effect  which  fraud  has  on  the  contract 
that  we  wish  to  consider. 

The  party  to  the  contract  who  has  been  injured  by 
the  fraud  of  the  other  party,  has  a  two-fold  right;  he 
may,  on  discovery  of  the  fraud,  affirm  the  contract,  re- 
tain the  article  or  goods  sold,  and  sue  for  the  damage 
sustained  because  of  the  fraud.  Or,  he  may  elect  to 
rescind  the  contract,  and  may  then  resist  an  action 
brought  upon  it  at  common  law,  or  for  specific  per- 
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formance  in  equity;  or  obtain  a  judicial  avoidance  of  it 
in  equity.     (Anson  on  Cont.,  p.  163.) 

The  contract,  until  the  injured  party  has  elected  his 
remedy,  is  voidable,  and  not  void.  The  right  is  limited 
in  this,  that  it  must  be  exercised  before  accepting  a  bene- 
fit with  knowledge  of  the  fraud,  and  before  dealing  with 
the  subject-matter  of  the  contract  so  that  the  position 
of  the  parties  cannot  be  restored,  and  also  before  inno- 
cent third  parties  have  acquired  an  interest  for  value  un- 
der the  contract.  See  Dean  v.  Yates,  220  St.  388; 
Cochran  v.  Stewart,  31  JVIinn.  435. 

Sec.  431.  SAME  SUBJECT— DURESS.— Where 
the  contract  is  assented  to  by  one  of  the  parties  by  rea- 
son of  his  being  coerced  by  actual  or  threatened  vio- 
lence, it  is  duress,  and  the  party  coerced  may  avoid  it. 
What  constitutes  duress  has  been  explained  in  a  pre- 
vious volume  of  this  series,  and  need  not  be  repeated 
here.     (Vol.  3,  Sec.  254,  Cyclopedia  of  Law.) 

The  duress  to  be  ground  of  avoidance  of  the  contract 
must  affect  the  promisor  and  not  some  third  person, 
and  it  must  be  a  personal  injury  which  is  impending 
and  an  injury  to  property.  (Anson  on  Cont.,  p.  164.) 
See  Hackly  v.  Headly,  45  Mich.  570. 

Sec.  432.  SAME  SUBJECT— UNDUE  INFLU- 
ENCE.— "Circumstances  may  render  one  of  the  par- 
ties morally  incapable  of  resisting  the  will  of  the  other, 
so  that  his  consent  is  no  real  expression  of  intention. 
This  is  Undue  Influence."  (Anson  on  Contract,  p.  122.) 

Undue  Influence  is  a  sort  of  fraud  which  does  not  in- 
clude deceit  or  circumvention;  it  means  an  unconscien- 
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tious  use  of  the  power  arising  out  of  the  circumstances 
and  conditions  of  the  parties.  And  it  is  said  that,  when 
from  the  relative  positions  of  the  parties  the  presump- 
tion of  undue  influence  arises,  the  contract  cannot  stand 
unless  the  party  claiming  the  benefit  of  it  can  show  that 
it  is  fair,  just  and  reasonable.  (Earl  of  Aylesford  v. 
Morris,  8  Ch.  490.) 

The  presumption  of  the  presence  of  undue  influence 
in  contract  may  arise  from  circumstances  as  well  as  from 
the  relations  of  the  parties.  Anson  mentions  the  fol- 
lowing as  arising  from  the  circumstances,  "that  equity 
will  not  enforce  a  gratuitous  promise  even  though  it  be 
under  seal;  that  the  acceptance  of  a  voluntary  donation 
throws  upon  the  person  who  accepts  it  the  necessity  of 
proving  'that  the  transaction  is  righteous;'  that  inad- 
equacy of  consideration  is  regarded  as  an  element  in 
raising  the  presumption  of  undue  influence  or  fraud,  but 
does  not  amount  to  proof  of  either." 

Of  the  relations  between  the  parties  which  will  raise 
the  presumption  of  undue  influence,  the  following  are 
examples :  The  parental  relation,  as  between  father  and 
son,  or  quasi-parental  as  between  uncle  and  niece;  the 
confidential  relations,  as  attorney  and  client,  doctor  and 
patient,  etc. ;  and  the  relation  between  a  person  and  his 
spiritual  adviser.  But  beyond  these  special  relations  of 
confidence  or  trust  existing  between  parties,  the  courts 
are  inclined  to  hold  that  any  influence,  however  gained, 
may  raise  the  presumption  of  unfair  dealing.* 

*Smith  V.  Kay,  7  H.  L.  C.  750.  In  this  case  the  influence 
exerted  by  a  man  advanced  in  years  over  a  young  person  who 
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So  the  courts  have  guarded  persons  against  those 
who  would  take  advantage  of  their  improvidence,  moral 
weakness,  or  of  their  ignorance  and  unprotected  situa- 
tion. Thus,  expectant  heirs  at  the  common  law  are  pro- 
tected from  extortionate  rates  of  interest,  and  those  deal- 
ing with  uneducated  persons  or  those  under  pressure 
will  be  required  by  the  equity  courts  to  show  fairness  and 
honesty  on  their  part.  (1  Story's  Eq.  336;  Jenkins  v. 
Pye,  12  Pet.  241.) 

In  the  case  of  the  sale  of  the  equity  of  redemption  by 
a  mortgagor  to  the  mortgagee,  the  courts  will  scrutinize 
the  transaction  and  refuse  to  carry  out  the  express  agree- 
ments of  the  parties  when  it  would  be  a  gross  injustice 
to  the  one  to  do  so.  (Dorrill  v.  Eaton,  35  Mich.  302; 
Butler  V.  Duncan,  47  Mich.  94.) 

Right  to  Rescind  for  Undue  Influence.  In  general, 
the  right  to  avoid  a  contract  for  undue  influence  is  the 
same  as  in  the  case  of  fraud,  with  this  exception,  that 
while  an  affirmation  of  the  contract  after  knowledge  of 
fraud  binds  the  party  in  the  case  of  undue  influence  he 
will  not  be  bound  by  such  affirmation  unless  it  is  clear 
that  the  influence  or  difficulty  under  which  he  labored 
is  entirely  removed.     (Anson  on  Contract,  p.  170.) 

had  just  obtained  his  majority,  though  neither  spiritual,  pa- 
rental nor  fiduciary,  entitled  the  young  man  to  relief  from  the 
court.  It  was  said  that  while  in  the  special  relations  the  in- 
fluence was  presumed  in  the  outside  cases  it  had  to  be  proved  ex- 
trinsically,  but  when  proved  the  remedy  was  granted  just  as 
freely  in  the  one  case  as  the  other. 
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II. — CONSIDERATION. 


Sec.  433.  NECESSITY  OF  CONSIDERATION 
TO  A  VALID  CONTRACT.— As  a  general  rule  of 
law  every  valid  contract  must  be  founded  upon  a  legal 
consideration  moving  from  the  promisee  to  the  prom- 
isor, and  mere  gratuitous  promises  will  not  be  enforced. 
(Bank  v.  Rice,  107  Mass.  37.)  The  consideration  may 
consist  of  a  benefit  to  the  maker  of  a  promise,  or  some 
loss,  trouble  or  inconvenience,  or  a  charge  or  obligation 
resting  upon  the  party  to  whom  the  promise  is  made. 
(Beach  on  Cont.,  Sec.  5.) 

The  only  exception  to  this  general  rule  requiring  a 
consideration,  is  in  the  case  of  specialties,  or  contracts 
under  seal,  where  it  is  said  that  the  seal  or  the  form  of 
the  contract  imports  a  consideration.  (Northern  As- 
surance Co.  v.  Hotchkiss,  90  Wis.  415.) 

A  contract  or  agreement,  other  than  specialties,  in 
which  no  consideration  has  passed,  is  termed  a  "nudum 
pactum,"  or  naked  agreement,  and  is  without  binding 
force.  The  term  is  derived  from  the  civil  law,  where  it 
designated  such  stipulations  as  were  not  clothed  with 
the  prescribed  formalities  or  "vestitum,"  and  was  called 
"nudum,"  or  naked,  because  of  the  absence  of  these 
formalities. 

Sec.  434.  CONTRACTS  UNDER  SEAL,  OR 
SPECIALTIES.— The  rule  of  the  Common  law  is 
that  a  contract  executed  with  a  seal,  called  a  specialty, 
does  not  require  a  consideration.  The  origin  of  this 
rule  is  traced  to  the  fact  that  in  the  early  history  of  the 


FORMATION  OF  CONTRACT.  43 

law,  form  was  of  more  importance  than  consideration. 
So  that  the  seal  or  the  solemn  form  of  entering  into  the 
contract  entitled  it  to  be  enforced  in  law.  In  the  Civil 
law,  formality  was  also  important  in  the  formation  of 
contract.  With  the  development  of  contract  it  became 
necessary  to  have  a  universal  test  to  determine  what  con- 
tracts should  be  actionable,  and  this  test  was  supplied  by 
the  doctrine  of  consideration.  Informal  promises  were 
held  to  be  enforceable  if  there  was  a  consideration,  or 
"quid  pro  quo"  for  the  promise.  And  this  test  first  ap- 
plied in  the  chancery  courts  and  adopted  into  the  com- 
mon law  courts,  has  come  to  be  so  universal  as  to  over- 
shadow the  formal  contract,  which  is  said  to  be  valid  be- 
cause the  seal  imports  a  consideration.  (Anson  on 
Cont.,  p.  49.)* 


*Fonnal  Contracts  and  Seals.  "There  Is  another  division  of 
contracts  into  specialties  and  parol  or  simple  contracts.  Special- 
ties include  contracts  under  seal  and  obligations  of  record. 
Simple  contracts,  otherwise  denominated  parol  contracts,  include 
all  other  contracts,  whether  written  or  oral.  It  is  then  the  seal 
or  the  record  which  constitutes  the  specialty.  Seals  are  of  two 
kinds,  public  and  private.  Public  or  official  seals  are  those  used 
by  public  officers,  for  the  authentication  of  public  documents. 
With  these  we  have  at  present  no  concern.  Private  seals  are 
those  used  by  private  individuals,  in  the  execution  of  private 
contracts.  A  sealed  contract  is  technically  called  a  specialty, 
deed,  bond,  covenant,  or  writing  obligatory.  Every  contract 
may  be  under  seal,  if  the  parties  so  elect;  and  there  are  some 
contracts  which  are  invalid  without  a  seal;  as  deeds  for  the  con- 
veyance of  real  estate,  and  various  kinds  of  bonds  prescribed  hy 
statute.  The  law  relating  to  these  contracts  abounds  with  tccti 
nioal  and  arbitrary  distinctions,  which  serve  no  other  purpo«« 
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Sec.  435.  SAME  SUBJECT— DISTINCTIOXS. 

— At  Common  law,  the  presence  of  a  seal  is  said  to  im- 
port a  consideration,  without  its  being  expressly  stated, 
and  to  preclude  the  denial  of  that  fact,  while  the  same 


than  to  confuse  the  mind.  There  is  perhaps  no  branch  of  the 
law  in  which  reform  would  be  more  salutary.  It  may  be  safely 
asserted  that  the  total  abolition  of  private  seals  would  be  an  im- 
mense improvement,  without  any  admixture  of  evil ;  for  they  are 
not  only  of  no  conceivable  use,  but  positively  injurious,  from 
the  complexity  which  they  occasion.  This  will  be  evident  from 
a  brief  examination.  According  to  Blackstone,  seals  were  first 
introduced  because  men  would  not  write.  (2  Bl.  Com.  295.) 
Not  being  able  to  ratify  contracts  by  signature,  each  person  had 
his  own  particular  seal,  with  some  distinctive  device,  which  he 
used  in  the  place  of  a  signature.  The  moment,  therefore,  that 
writing  became  general,  the  reason  of  using  seals  ceased ;  but 
the  custom  nevertheless  continued.  From  the  origin  of  seals, 
then,  we  gather  this :  that  Instead  of  being  a  'relic  of  ancient  wis- 
dom,' as  the  books  declare,  they  are  in  reality  a  monument  of 
ancient  Ignorance.  We  further  learn  that  the  original  purpose 
of  a  seal  has  been  entirely  lost  sight  of  In  modern  times ;  for  we 
not  only  never  affix  a  seal  without  a  signature,  but  where  a  per- 
son can  not  write  his  own  name,  we  write  It  for  him,  and  he 
ratifies  it.  *  *  *  For  what  purpose  then  are  seals  con- 
tinued In  use?  The  pretext  is  that  they  add  solemnity  to  the 
instrument  to  which  they  are  affixed.  To  judge  from  the  lan- 
guage of  the  books,  one  might  suppose  that  a  seal  was  some 
mystic  symbol  or  amulet;  and  that  the  ceremony  of  affixing  It 
was  attended  with  something  like  religious  pomp.  But  accord- 
ing to  Lord  Coke  (Inst.  169),  'a  seal  is  wax  Impressed,  because 
wax  without  an  Impression  Is  not  a  seal.'  The  solemnity,  then, 
which  Is  attached  to  a  seal,  must  consist  In  melting  the  wax,  and 
making  the  impression;  a  rite  which  can  not  be  very  august  or 
awful.  But  how  Is  even  this  solemnity  diminished,  when  we  come 
to  a  definition  of  a  seal  In  our  statutes ;  which  may  be  'either  of 
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words  without  a  seal  would  have  no  such  effect.  (2 
Kent  Com.  464.)  So  statements  made  in  a  deed  or 
under  seal  are  said  to  be  absolutely  conclusive  against 
the  parties,  and  to  estop  the  party  from  proving  any- 
thing to  the  contrary.  (Sage  v.  Jones,  47  Ind.  122.)* 
So  a  contract  under  seal,  being  of  a  higher  nature,  su- 


wax,  of  wafer,  or  of  ink,  commonly  called  a  scrawl  seal.' 
*  *  *  The  'scrawl'  seal  which  we  have  substituted,  possesses 
the  same  mysterious  virtue  as  the  wax  described  by  Coke !" 
(Walker,  Am.  Law,  pp.  463-4.) 

This  language  of  Professor  Walker,  used  in  1844,  indicates 
the  effort  which  is  required  to  bring  about  a  reform,  or  the  drop- 
ping of  a  useless  technicality  in  legal  science.  In  a  number  of 
States  such  assaults  have  borne  good  fruits.  Thus,  In  Ohio, 
private  seals  are  abolished,  and  the  affixing  of  such  a  seal  to  any 
instrument  whatever  shall  not  give  such  instrument  any  addi- 
tional force  or  effect,  or  in  any  way  change  the  construction 
thereof.  (Rev.  Stat.  Ohio,  Sec.  4.)  In  the  States  generally, 
while  a  seal  imports  consideration,  yet  want  of  consideration  may 
be  shown  In  defense  to  an  action  on  a  sealed  Instrument.  And  In 
a  number  of  States  all  distinctions  between  sealed  and  unsealed 
Instruments  are  abolished.  See  Codes  of  Iowa,  California,  Ken- 
tucky, Kansas  and  Indiana. 

The  legislation  regarding  seals  has  taken  three  forms:  (1) 
The  abolishing  of  all  private  seals  (Ohio,  Ind.,  Kan.,  Neb.,  Tex., 
N.  Dak.,  S.  Dak.).  (2)  Abolishing  all  distinctions  between 
sealed  and  unsealed  Instruments  (Ky.,  Tenn.,  Tex.,  Cal.,  Ore.). 
(3)  Making  seal,  when  used,  only  presumptive  evidence  of  con- 
sideration which  may  be  rebutted  as  If  unsealed.  (Beach  on 
Cont.  Sec.  150;  Stimson  Am.  Stat.  Law,  455;  Allen  v.  Allen,  40 
N.  J.  L.  446.) 

*Recitals  In  a  deed  do  not  estop  a  stranger  from  showing  the 
real  facts  as  against  a  party  to  the  deed.  (Thomaston  v.  Day- 
ton, 40  Ohio  St.  63 ;  Allen  v.  Allen,  45  Pa.  St.  473.) 
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persedes  a  simple  contract  upon  the  same  subject-mat- 
ter; this  is  the  doctrine  of  merger.  (Banorgee  v.  Ho- 
vey,  5  Mass.  11.)  At  Common  law,  a  debt  due  under 
a  sealed  contract  was  entitled  to  a  priority  out  of  the 
assets  of  the  deceased,  before  debts  due  upon  contracts 
not  under  seal.  But  this  doctrine  is  eliminated  by  our 
statutes  of  distribution.  (Walker,  Am.  Law,  p.  465.) 
Quite  generally  a  right  of  action  arising  upon  a  simple 
contract  is  barred  in  less  time  than  an  action  arising 
from  a  contract  under  seal.  So  at  Common  law  a  gratui- 
tous promise  under  seal  is  bmding,  when  the  same  prom- 
ise without  the  seal  would  be  absolutely  void.  (Anson 
on  Cont.,  p.  49.)  It  is  to  be  observed  that  this  rule  is 
quite  generally  abrogated  in  the  American  States.  See 
note  to  previous  section. 

Sec.  436.  SAME  SUBJECT— DEEDS,  BONDS, 
RECORDS.— 1.  Deeds.  The  term  "deed"  is  applicable 
to  all  contracts  under  seal,  but  it  is  now  most  frequently 
used  in  a  limited  sense  to  denote  an  instrument  for  the 
conveyance  or  incumbrance  of  real  estate.  Its  execu- 
tion consists  in  its  being  "signed,  sealed  and  delivered," 
and  is  then  conclusive  between  the  parties.  Its  form  and 
requisites  will  be  fully  discussed  under  the  subject  "Real 
Property"  in  a  subsequent  number  of  the  Cyclopedia  of 
Law. 

2.  Bonds.  A  bond  is  an  instrument  under  seal  ac- 
knowledging the  existence  of  a  debt.  It  differs  from 
a  "covenant"  in  that  the  latter  is  always  an  executory 
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contract  for  something  future,  though  each  is  called  a 
"writing  obligatory."* 

3.  Records.  Specialties  of  record  are  obligations  of 
indebtedness  evidenced  by  judicial  records.  The  rec- 
ords form  the  highest  evidence,  and  the  only  question 
that  can  be  controverted  is,  whether  the  record  exists. 
So  specialties  of  record  are  the  highest  kind  of  special- 
ties. They  are  of  two  kinds:  Recognizances,  and  judg- 
ments or  decrees.  A  recognizance  is  an  acknowledg- 
ment of  indebtedness  made  before  a  court  or  authorized 
officer,  with  a  condition  making  it  void  on  the  happening 
of  certain  things  mentioned  in  it,  and  the  whole  forming 
part  of  the  record  of  the  case.  A  judgment  or  decree  is 
the  final  decision  of  a  court  upon  a  matter  submitted  to 


*"Bonds  are  of  two  kinds,  single  bonds  and  penal  bonds.  A 
single  bond,  more  frequently  called  a  single  bill,  is  a  simple 
acknowledgment  of  indebtedness  without  any  condition  of  qual- 
ification; as  if  I,  under  hand  and  seal,  acknowledge  myself  in- 
debted to  you  in  a  given  sum.  A  penal  bond  is  an  acknowledg- 
ment of  indebtedness,  accompanied  by  a  condition,  upon  com- 
pliance with  which  such  acknowledgment  is  void.  The  sum  here 
made  as  a  debt  is  called  a  penalty',  because  it  is  Inserted  merely 
to  secure  the  performance  of  the  condition,  which  is  the  prin- 
cipal thing.  It  is  held  that  an  action  will  not  lie  to  recover  a 
penalty,  unless  it  be  under  a  seal.*  *  *  The  very  idea  of  a 
penalty  supposes  that  the  amount  is  greater  than  the  value  of 
the  condition,  the  performance  of  which  it  is  designed  to  secure ; 
yet,  as  the  law  formerly  stood  if  the  condition  was  not  strictly 
performed,  the  entire  penalty  could  be  recovered.  The  hardship 
thus  occasioned  induced  chancery  to  interfere  and  prohibit  the 
recovery  of  anything  more  than  reasonable  damages,  and 
statutes  permit  the  courts  of  law  to  do  the  same  thing."  (Walker, 
Am.  Law,  pp.  466-7.) 
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it,  and  being  entered  of  record  forms  the  highest  kind  of 
a  specialty,  as  its  terms  admit  of  no  dispute,  but  are 
proved  by  the  production  of  the  record.  It  merges  the 
previous  rights,  and  gives  the  judgment  creditor  con- 
venient remedies  not  before  his,  as  the  right  to  issue  exe- 
cution, the  creation  of  a  lien,  and  the  like.  (Anson  on 
Cont.,  p.  45.) 

Sec.  437.    CONSIDERATION  NEED  NOT  BE 
EXPRESSED,  BUT  MUST  BE  PROVED.— As 

a  general  rule  no  consideration  need  be  expressed  in  a 
written  contract  and  one  may  be  shown  to  have  passed. 
(Tingley  v.  Cutler,  7  Conn.  291;  1  Pars.  Cont.  430.) 
Where  a  contract  states  that  it  was  made  for  valuable 
consideration,  this  is  prima  facie  evidence  of  considera- 
tion only,  and  may  be  disproved.  By  statute  in  a  num- 
ber of  States  wTitten  instruments  are  made  presumptive 
evidence  of  consideration,  and  axe  thus  placed  on  the 
same  footing  as  bills  of  exchange  and  promissory  notes, 
requiring  the  party  contesting  the  validity  of  the  contract 
to  show  lack  of  consideration.  (Beach  on  Cont.,  Sec. 
150.) 

Sec.  438.     KINDS    OF    CONSIDERATION.— 

Under  the  Roman  Civil  there  were  four  kinds  of  con- 
sideration, as  follows:  "Do  ut  Des,"  money  or  goods 
to  receive  money  or  goods;  "Facio  ut  Facias,"  work 
for  work  or  an  act  for  an  act,  as  mutual  promises;  "Fa- 
cio ut  Des,"  work  for  a  price,  express  or  implied;  "Do 
ut  Facias,"  price  or  wages  for  work.  (2  Bl.  Com.  444.) 
Consideration  at  common  law  may  be  "good,"  "val- 
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uable,"  or  "full  and  valuable."  The  common  law  also 
recognized  that  a  consideration  may  consist  of  a  benefit 
to  the  promisor,  or  of  a  detriment,  or  loss  suffered  by 
the  promisee.     (Pars.  Cont.,  pp.  430-1.)* 

Sec.  439.  SAME  SUBJECT— "GOOD"  CON- 
SIDERATION.—A  "good"  consideration  is  defined 
by  Blackstone  by  giving  an  example  of  it,  "as  that  of 
blood,  or  natural  affection,  when  a  man  grants  an  es- 
tate to  a  near  relation;  being  founded  on  motives  of 
generosity,  prudence  and  natural  duty."  And  he  fur- 
ther observes  that  "deeds  made  upon  good  considera- 
tion only  are  considered  as  merely  voluntary,  and  are 
frequently  set  aside  in  favor  of  creditors  and  bona  fide 
purchasers."  (2  Bl.  Com.  297.)  It  was  early  held  that 
a  person  might  make  a  binding  promise  to  another  to 
do  something  for  the  other's  son  or  daughtei-,  and  that 
the  relationship  would  entitle  the  party  to  be  benefited 
to  sue  upon  the  contract.  But  this  is  no  longer  law, 
and  it  is  held  that  the  party  suing  upon  a  promise  must 
show  that  the  consideration  for  the  promise  was  some 
benefit  conferred  or  detriment  sustained  by  himself. 
(Anson  on  Cont.,  p.  78;  Contra  Emmitt  v.  Brophy,  42 
Ohio  St.  82.)  And  generally,  blood,  or  natural  affec- 
tion is  not  such  a  consideration  as  will  support  a  promise. 

Sec.  440.  SAME  SUBJECT— VALUABLE 
CONSIDERATION.— A  valuable  consideration  "is 
such  as  money,  marriage  or  the  like,  w^hich  the  law  es- 
teems an  equivalent  given  for  the  grant."     (2  Bl.  Com. 


'See  also  illustrative  cases  in  Appendix  5. 
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297.)  Valuable  usually  means  a  money  consideration 
or  its  equivalent,  marriage  being  the  chief  exception  to 
this.     (Pars.  Cont.,  p.  431.) 

Sec.  Ul.  SAME  SUBJECT— FULL  AND 
VALUABLE  CONSIDERATION.— A  full  and 
valuable  consideration  is  one  which  is  a  just  equivalent 
for  what  is  given  or  2:)romised. 

A  valuable  consideration  is  good  in  law,  and  as  be- 
tween the  parties  can  only  be  attacked  for  such  gross  in- 
equity as  amounts  to  fraud,  or  constitutes  a  fraud  as 
against  the  creditors  of  the  contracting  parties.  If  the 
consideration  is  full  and  valuable,  it  cannot  be  attacked 
in  equity  by  antecedent  creditoi's,  unless  the  contract 
was  made  with  knowledge  of  theh*  claims  and  is  void 
for  want  of  good  faith. 

Sec.  442.  VALUABLE  CONSIDERATION 
NEED  NOT  BE  ADEQUATE.— If  a  consideration 
be  valuable  it  need  not  be  adequate,  since  the  court  does 
not  require  the  consideration  and  the  thing  to  be  done 
to  be  in  exact  proportion,  one  to  the  other.  A  party 
may  drive  a  g>ood  bargain,  so  long  as  he  does  it  without 
deceit  or  fraud.  But  the  consideration  must  have  some 
real  value,  and  if  this  be  very  small,  that  fact  of  itself, 
or  with  other  circumstances,  indicates  a  fraud  upon  the 
promiser.  And  though  courts  hesitate  to  disturb  con- 
tracts on  account  of  inadequacy  of  consideration,  yet  if 
the  agreement  be  unconscionable,  though  not  to  a  degree 
to  be  a  fraud,  yet  equity  would  not  specifically  enforce 
it,  and  the  law  would  only  give  reasonable  damages  for 
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a  breach  of  it.  (1  Pars.  Cont.  437;  Nash  v.  Lull,  102 
Mass.  60.) 

Where  a  consideration  fails  or  is  of  no  real  value,  as 
where  one  promises  under  a  mistake  as  to  an  obliga- 
tion supposed  to  be  imposed  by  law,  the  contract  fails. 
And  the  adequacy  of  consideration,  when  called  in  ques- 
tion, is  for  the  court  to  pass  upon.  ( Homer  v.  Ashf ord, 
3  Bing.  437.) 

Sec.  443.  CONSIDERATION  ARISING  FROM 
MORAL  OBLIGATION  DISCUSSED.— By 
moral  obligation  is  to  be  understood  one  whidi  derives  its 
sanction  from  the  moral  law,  and  which  is  not  legally  en- 
forceable. Such  obligations  may  arise  from  benefits  re- 
ceived in  the  past,  from  motives  of  piety,  conscience  and 
friendship,  and  from  the  rules  of  honor  and  duty  among 
men  as  social  beings.  Thus  a  man  is  bound  in  honor  to 
pay  money  lost  in  wager,  but  he  is  not  legally  bound, 
because  the  law  makes  gambling  illegal.  Now  is  this 
moral  obligation,  however  arising,  sufficient  considera- 
tion to  support  a  promise  to  pay  for  it  from  the  person 
so  obligated?  The  rule  is,  that  a  moral  obligation  is  in- 
sufficient to  support  a  promise  unless  the  pre-existing 
obligation  is  one  which  has  become  inoperative  by  the 
interference  of  a  rule  of  positive  law,  as  a  statute  of  lim- 
itations, the  law  protecting  infant's  contracts  and  the 
like.  (Pars.  Cont.,  p.  437;  Philpot  v.  Gruninger,  14 
Wal.  570;  Osier  v.  Hobbs,  33  Ark.  215.)  And  the  new 
promise  in  such  case  must  be  distinct  and  specific,  and 
will  not  be  inferred  from  the  payment  of  interest  on  a 
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note,  or  from  statements  to  third  persons  of  promises 
to  pay  a  debt  which  is  barred. 

So  where  services  have  been  rendered  without  the  re- 
quest of  the  party  to  whom  they  are  rendered,  and  with- 
out expectation  of  payment,  a  subsequent  promise  to 
pay  for  them  is  unenforceable  for  lack  of  consideration. 
(Bartholomew  v.  Jackson,  20  Johns.  28;  Allen  v.  Bry- 
son,  67  la.  591.) 

WTiere  one  is  under  a  moral  and  legal  obligation  to  do 
a  thing,  and  another  does  it  for  him  under  circumstances 
of  decency  and  humanity  admitting  of  no  delay,  the  law 
implies  a  promise  to  pay  for  such  service.* 

Sec.  444.  EXAMPLES  OF  VALID  AND  SUF- 
FICIENT CONSIDERATIONS.— The  following 
are  held  to  be  valid  and  sufficient  considerations:  (a)  The 
prevention  of  litigation,  as  the  mutual  submission  of  a 
controversy  to  arbitration,  both  being  bound,  the  mutual 
promises  being  a  consideration  each  for  the  other;  (b) 
a  compromise  when  mutual ;  and  the  courts  will  not  enter 
into  and  estimate  the  value  of  the  different  claims  sub- 
mitted, as  the  law  favors  the  settlement  of  disputes 
(Hodges  V.  Saunders,  17  Pick.  470)  ;  (c)  a  promise  to 
pay  a  debt  is  proved,  or  to  pay  a  debt  if  the  party  would 
swear  to  it,  where  it  has  been  denied ;  and  in  this  case  the 
fact  that  the  party  swore  falsely  is  no  defense  (Brooks 
V.  Ball,  18  Johns.  337)  ;    (d)    a  liability  incurred  by 


*Force  v.  Harris,  17  N.  J.  L.  385,  where  a  person  paid  the 
funeral  expenses  for  the  wife  of  another,  and  a  promise  to  repay 
was  implied.  And  see  Bentley  v.  Lamb,  25  Am.  L.  Reg.  (N.  S.) 
632. 


FORMATION  OF  CONTRACT.  53 

reason  of  the  promise  of  another;  (e)  a  promise  to  do 
a  thing  which  the  party  is  under  legal  obligation  to  do. 

So  the  assignment  of  a  debt  or  engagement  is  a  good 
consideration  for  the  promise  of  the  assignee,  but  if  the 
assignment  is  illegal  or  void  for  any  reason,  as  in  fraud 
of  creditors,  the  promise  fails,  because  of  failure  of  con- 
sideration. And  this  is  true,  in  general,  in  every  case 
of  failure  of  consideration,  except  in  the  case  of  nego- 
tiable instruments  which  have  passed  into  the  hands  of 
a  bona  fide  holder  for  value. 

A  surrender  of  a  suit  or  proceeding  to  try  a  disputed 
legal  question  is  a  good  consideration  for  a  promise  to 
pay  a  sum  of  money  for  so  doing,  and  in  these  cases 
mere  inequality  of  consideration  does  not  constitute  a 
valid  objection.  But  if  the  promise  was  to  pay  money 
to  abandon  a  suit  in  which  the  public  are  interested,  it 
is  not  enforceable,  as  such  a  promise  would  be  against 
public  policy.     (1  Pars.  Cont.  440.) 

Sec.  445.  SAME  SUBJECT— FORBEARANCE. 
— To  forbear  for  a  time  to  bring  proceedings  at  law  is 
a  valid  consideration  for  a  promise.  But  such  a  consid- 
eration fails  if  the  claim  is  w^hoUy  false,  and  clearly  un- 
sustainable at  law  or  in  equity,  though  if  the  claim  is 
merely  doubtful  the  consideration  would  be  good.  The 
proceeding  or  suit  need  not  have  been  commenced.  The 
time  for  which  the  delay  is  granted  ought  to  be  definite ; 
but  a  general  agreement  to  forbear  all  suits  is  construed 
to  be  a  perpetual  forbearance.  The  party  making  the 
promise  need  not  have  a  direct  interest  in  the  suit  which 
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is  delayed ;  it  is  sufficient  if  he  requests  the  delay,  as  the 
detriment  suffered  by  the  creditor  makes  a  valid  consid- 
eration for  the  promise.  The  waiver  of  any  enforceable 
right  at  the  request  of  a  person  is  a  valid  consideration 
for  a  promise,  and  this  is  true  though  the  right  waived 
be  an  action  for  a  tort.  (1  Pars.  Cont.  442-4;  Beach 
on  Cont.,  Sec.  168;  Von  Brandenstein  v.  Ebensberger, 
71  Tex.  267.) 

Sec.  446.  SAME  SUBJECT— WORK  AND 
SERVICE. — Work  and  service  is  always  a  sufficient 
consideration  when  rendered  at  the  request  of  the  party 
promising,  and  is  a  frequent  form  of  consideration.  The 
request  to  do  the  work  or  service  may  be  implied,  and 
generally  is  so  when  the  party  accepts  and  holds  the 
benefit  of  the  work  or  service. 

So  if  the  promisor  requests  that  service  be  done  for 
a  third  party,  it  is  consideration  for  his  promise.  But 
a  subsequent  promise  to  pay  for  work  done  as  a  mere 
gratuity,  and  which  has  not  been  requested,  is  void  for 
want  of  consideration. 

Where  the  requested  service  is  not  done,  but  some 
other,  there  is  no  implied  promise  to  pay  for  such  work, 
and  it  must  be  afterwards  accepted  to  bind  the  employer. 
(1  Pars.  Cont.  446.) 

A  promise  for  a  promise  is  a  good  consideration.  And 
this  is  so  previous  to  performance  or  without  perform- 
ance, as  mutual  promises  to  marry,  to  become  partners, 
and  the  like;  the  promises  being  each  the  consideration 
of  the  other.  Such  promises  are  usually  concurrent  in 
point  of  time.    Each  party  must  be  bound  to  fulfill  his 
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promise.  So  where  the  promise  on  the  part  of  an  ap- 
prentice to  remain  a  certain  time  was  given  without  the 
master  promising  to  instruct  the  apprentice,  the  contract 
was  void  for  want  of  mutuality.     (1  Pars.  Cont.  448.)* 

Sec.  447.  UNREAL  CONSIDERATIONS.— A 
consideration  which  is  impossible  or  so  vague  in  terms 
as  to  be  practically  impossible  will  be  treated  as  unreal. 
(Harvey  v.  Gibbons,  2  Lev.  161;  Stevens  v.  Coon,  1 
Pinney  (Wis.)  357.^^  As  regards  vagueness,  the  prin- 
ciple is,  that  what  can  be  made  certain,  is  certain;  so 
a  contract  to  sell  all  the  straw  one  has  to  spare,  not 
exceeding  three  tons,  is  not  void  for  uncertainty,  as  the 
quantity  to  be  sold  can  be  determined.  (White  v.  Her- 
man, 51  111.  243;  Parker  v.  Pettit,  43  N.  J.  L.  512; 
Thompson  v.  Stevens,  71  Pa.  St.  161;  Kaufman  v. 
Farley  Mfg.  Co.,  78  la.  679.) 

And  the  consideration  is  treated  as  unreal  where  it 
consists  of  a  promise  to  do,  or  the  doing  of  a  thing 
which  a  man  is  legally  bound  to  do,  for  the  promisor  is 
getting  nothing  more  than  he  is  entitled  to  without  the 
promise.  (Robinson  v.  Jewett,  116  N.  Y.  40;  Sullivan 
V.  Sullivan,  99  Cal.  187.)     Likewise  a  promise  not  to  do 


*Where  the  contract  is  binding  upon  only  one  of  the  parties 
it  is  generally  void  for  want  of  mutuality.  Thus  where  an  agree- 
ment is  made  to  submit  a  dispute  to  arbitration,  and  it  is  only 
signed  by  one  of  the  parties,  the  one  not  signing,  not  being 
bound,  can  not  enforce  it  against  the  other.  An  exception  to 
this  rule  is  found  in  the  contracts  of  infants,  where  the  infant 
is  not  bound  because  of  its  infancy,  while  the  adult  contracting 
with  him  is  bound. 
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what  a  man  legally  cannot  do  is  an  unreal  consideration. 
(Anson  on  Cont.,  p.  83.) 

Sec.  448.  SxV^IE  SUBJECT— PART  PAY- 
MENT IN  DISCHARGE  OF  WHOLE.— A  prom- 
ise to  relinquish  part  of  a  debt,  or  take  part  in  discharge 
of  the  whole  is  a  nudum  pactum  and  without  legal  ob- 
ligation. (Day  V.  Gardner,  42  N.  J.  Eq.  199.)  "The 
payment  of  a  smaller  sum  in  satisfaction  of  a  larger  is 
not  a  good  discharge  of  a  debt.*  It  is,  in  fact,  doing  no 
more  than  a  man  is  already  bound  to  do,  and  it  is  no 
consideration  for  a  promise,  express  or  implied,  to  fore- 
go the  residue  of  the  debt.  There  must  be  something 
different  to  that  which  the  recipient  is  entitled  to  de- 
mand, in  the  thing  done  or  given,  in  order  to  support 
his  promise.  The  difference  must  be  real,  but  the  fact 
that  it  is  slight  will  not  destroy  its  efficacy  in  making 
the  consideration  good.  *  *  *  Thus  the  giving  a  ne- 
gotiable instrument  for  a  money  debt,  or  the  gift  of  a 
horse,  a  hawk  or  a  robe,  in  satisfaction  is  good."  (An- 
son on  Cont.,  p.  83.) 


♦Railroad  Co.  v.  Davis,  35  Kan.  464;  Gould  v.  Buller,  127 
Mass.  386;  Singleton  v.  Thomas,  73  Ala.  205.  The  rule  is  con- 
sidered a  technical  one,  and  generally  criticised  by  the  courts.  It 
is  limited  to  its  precise  import,  and  every  opportunity  taken  to 
evade  it;  thus  if  the  payment  of  the  less  sum  is  made  before  the 
debt  is  due,  or  at  a  different  place  from  the  one  stipulated,  or 
any  collateral  benefit  received  by  the  creditor,  which  would  raise 
a  technical  legal  consideration,  however  small,  it  is  held  sufficient 
to  support  the  agreement.  (Harper  v.  Graham,  20  Ohio  105; 
Vamcy  v.  Conroy,  77  Me.  527.)  See  Knowlton's  Ed.  of  Anson; 
p.  83n. 
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Where  the  damages  for  the  breach  of  a  contract  are 
uncertain,  a  payment  of  a  certain  sum  is  a  valid  con- 
sideration for  the  promise  to  forego  a  larger  but  un- 
certain amount.  (Potter  v.  Douglass,  44  Conn.  541; 
Goss  V.  Eliason,  136  Mass.  503;  Bedell  v.  Bissell,  6  CoL 
162.)  If  the  damage  is  certain  in  amount,  then  the 
promise  to  forego  such  claim  or  a  portion  of  it,  is  only 
supported  by  giving  something  different  in  kind,  or  by 
a  payment  at  an  earlier  date.  And  whether  certain  or 
uncertain,  the  consideration  for  the  promise  to  forego 
must  be  executed,  that  is,  carried  out,  as  an  accord  and 
satisfaction.  (Anson  on  Cont.,  p.  85;  Daniels  v.  Hol- 
lenbeck,  19  Wend.  408 ;  Summers  v.  Hamilton,  56  Cal. 
593.)  For  a  modification  of  this  latter  rule,  see  Whit- 
sett  V.  Clayton,  5  Col.  476 ;  Schweider  v.  Lang,  29  Minn. 
254. 

A  composition  by  a  debtor  with  his  creditors,  by  which 
each  agrees  to  take  a  part  in  satisfaction  of  the  whole 
of  his  claim  is  an  apparent  exception  to  the  rule  that 
part  payment  will  not  discharge  the  whole  debt.  It  is 
said  that  in  the  case  of  a  composition  with  creditors,  the 
consideration  is  the  agreement  between  the  different 
parties,  forming  in  reality  a  new  agreement,  with  dif- 
ferent parties,  and  for  a  previous  debt.* 

Sec.  449.  CONSIDERATION  VOID  IN  PART. 
— ^Where  the  consideration  is  void  in  part,  and  is  entire 
in  character  and  inseparable,  then  the  whole  contract 


*(  Goodman  v.  Cheesman,  2  B.  &  Ad.  328;  Murray  v.  Snow, 
37  la.  410;  Robert  v.  Bamum,  80  Ky.  28.) 
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fails.  Equally  so,  if  a  promise  is  entire  and  not  in  writ- 
ing, when  a  part  of  it  is  required  to  be  in  writing  by 
the  statute  of  frauds,  it  fails  entirely  because  of  the  void 
part.  But  where  the  consideration  is  separable,  or  there 
are  several  considerations,  and  one  is  frivolous  or  fails, 
but  is  not  illegal,  the  contract  may  stand  because  of  the 
rest,  unless  the  remaining  considerations  are  inadequate. 

If  any  part  of  a  consideration,  whether  entire  or  sep- 
arate, be  illegal,  the  promise  will  fail  because  it  is  against 
public  policy  to  enforce  a  promise  obtained  by  an  illegal 
act.  Thus  where  a  promissory  note  was  given  in  pay- 
ment of  an  account,  some  of  whose  items  were  for  gro- 
ceries, and  others  for  liquors  sold  in  violation  of  the 
statute,  it  was  held  that  the  note  was  void  entirely. 
(Widoe  V.  Webb,  20  O.  St.  431.) 

Sec.  450.  EXECUTORY,  EXECUTED  AND 
PAST  CONSIDERATIONS  DISCUSSED.*— 1. 
An  executory  consideration  refers  to  a  future  act;  thus, 
a  promise  for  a  promise  constitutes  a  contract  upon  ex- 
ecutory considerations.  Either  may  perform,  or  oifer 
to  perform,  and  thus  bind  the  other,  to  fulfill  or  com- 
pensate for  the  breach. 

2.  An  executed  consideration  arises  where  one  of  two 
parties  has,  either  in  the  act  which  amounts  to  a  pro- 
posal, or  the  act  which  amounts  to  an  acceptance,  done 


*The  student  should  take  notice  that  these  temtis,  executed 
and  executory,  are  not  used  in  the  same  sense  by  all  legal  writers ; 
thus  Walker  uses  "executed"  in  the  sense  of  "past"  (Am.  Law, 
p.  439),  as  do  a  number  of  other  writers.  (Bish.  on  Cont.,  Sec. 
440;  1  Pars.  Cont.  468.) 
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all  that  he  is  bound  to  do  under  the  contract,  leaving 
an  outstanding  liability  on  the  other  party  only.  (Anson 
on  Cont.,  p.  90.)  t 

3.  "A  past  consideration  is  some  act  or  forbearance 
in  time  past  by  which  a  man  has  benefited  without  there- 
by incurring  any  legal  liability.  If  afterwards,  whether 
from  good  feeling  or  interested  motives  it  matter  not, 
he  makes  a  promise  to  the  person  by  whose  act  or  for- 
bearance he  has  benefited,  and  that  promise  is  made  upon 
no  other  consideration  than  the  past  benefit,  it  is  gra- 
tuitous and  cannot  be  enforced;  it  is  based  upon  motive 
and  not  upon  consideration."  (Anson  on  Cont.,  p.  92; 
Osier  v.  Hobbs,  33  Ark.  215;  Ludlow  v.  Hardy,  38 
Mich.  690.) 

The  exceptions  to  the  rule  that  a  past  consideration 
is,  in  effect,  no  consideration,  are  as  follows:  1.  Where 
the  past  consideration  was  given  or  rendered  at  the  re- 
quest of  the  promisor,  or  the  circumstances  and  bene- 
ficial nature  of  the  consideration  implied  a  request,  such 
consideration  will  support  a  subsequent  promise.  (Pool 
V.  Homer,  64  Md.  143;  Oatfield  v.  Waring,  14  Johns. 
188;  O'Connor  v.  Beckwith,  41  Mich.  657.)  2.  Where 
a  person  has  voluntarily  done  what  another  was  legally 
bound  to  do;  this,  though  a  past  consideration,  is  suffi- 


flf  a  thing  is  done  at  the  time  a  promise  is  given  the  consid- 
eration is  executed ;  if  there  is  only  a  promise  to  do  it  in  return 
for  another  promise,  the  consideration  on  both  sides  is  executory. 
A  contract  with  an  executed  considei'ation  is  unilateral;  if  there 
are  two  promises,  each  being  the  consideration  for  the  other,  the 
contract  is  bilateral.     (Farrington  v.  Tenn.  95  U.  S.  679,  683.) 
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cient  to  uphold  an  express  promise  to  recompense  such 
voluntary  act.  This  exception  is  founded  upon  the  rule 
that  a  subsequent  ratification  of  a  voluntary  act  amounts 
to  a  previous  authority.  (Gleason  v.  Dyke,  22  Pick. 
393.)  3.  Where  a  person  has  received  a  benefit  in  the 
past,  but  by  rules  of  law,  incapacity  to  contract,  or  lapse 
of  time,  his  promise  then  made  is  not  enforceable  against 
him,  such  promise  may  be  revived  when  the  law  is 
changed  or  the  incapacity  removed.  The  principle  being 
"that  where  the  consideration  was  originally  beneficial 
to  the  party  promising,  yet  if  he  be  protected  from 
liability  by  some  provision  of  the  statute  or  common 
law,  meant  for  his  advantage,  he  may  renounce  the  bene- 
fit of  that  law ;  and  if  he  promises  to  pay  the  debt,  he 
is  then  bound  by  the  law  to  perform  it."  Parke,  B.,  in 
Earle  v.  Oliver,  2  Exch.  71.) 

We  have  seen  (Section  443,  ante)  that  the  doctrine 
of  moral  obligation  as  a  consideration  covers  these  cases, 
and  so  some  cases  hold.  ( Stafford  v.  Bacon,  25  Wend. 
384.)  But  later  cases  abandon  the  doctrine  of  moral 
obligation.     (Bishop  on  Cont.,  Sec.  100.) 

Sec.  451.  FAILURE  OF  CONSIDERATION 
DISCUSSED. — A  consideration  may  apparently  be 
valuable  and  sufficient,  and  turn  out  to  be  no  considera- 
tion at  all,  or  before  the  contract  is  executed  it  may  fail. 
(1  Pars.  Cont.  462.)  If  the  thing  to  be  done  is  in  its 
nature  separable  or  divisible,  and  there  is  no  under- 
standing which  makes  it  entire,  the  part  which  fails  not 
going  to  the  essence  of  the  contract,  it  is  good  in  part, 
and  the  failure  in  part  will  not  destroy  the  residue. 


FORMATION  OF  CONTRACT.        61 

(Lucas  V.  Godwin,  3  Bing.  (N.  C.)  74jG.)  Some  con- 
tracts are  by  their  nature  and  intent  not  to  be  avoided 
by  reason  of  a  slight  or  immaterial  variation  of  failure 
in  the  consideration,  as  in  the  sale  of  lands  where  a  defi- 
nite number  of  acres  are  called  for,  followed  by  the 
words  "more  or  less."  A  total  failure  of  consideration 
invalidates  the  contract,  and  money  paid  out  on  account 
of  it  may  be  recovered.  But  except  in  case  of  mistake 
of  fact,  money  paid  voluntarily  by  a  person  who  knows 
fully  what  bargain  he  is  making,  cannot  be  recovered. 
(1  Pars.  Cont.  466.) 


III.     PARTIES  TO   CONTRACTS. 

Sec.  452.  IN  GENERAL.— As  contract  results  from 
agreement,  and  agreement  requires  two  or  more  assent- 
ing minds,  it  follows  that  there  must  be  at  least  two 
parties  to  every  contract.  The  parties  to  a  contract  may 
be  individuals,  or  aggregations  of  persons,  as  corpora- 
tions, partnerships  and  the  like;  they  may  act  for  them- 
selves, or  represent  others  as  their  agents,  attorneys, 
servants,  and  the  like;  they  may  act  jointly  or  severally. 
But  at  present  we  are  not  concerned  with  these  distinc- 
tions. For  the  purpose  of  the  formation  of  a  valid  con^ 
tract  there  must  be  parties  capable  of  contracting,  and 
it  is  our  purpose  to  find  out  who  are  thus  capable,  or, 
rather,  to  find  out  who  are  incapable,  as  all  persons  are 
presumed  competent  to  contract,  and  disability  where 
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it  exists,  must  be  set  up  when  relied  upon  as  a  defense 
to  a  contract.* 

Sec.  453.  PERSONS  INCAPACITATED  TO 
MAKE  CONTRACTS.— Some  persons  by  the  policy 
of  the  law,  and  for  their  own  benefit,  are  incapacitated 
from  binding  themselves  by  contract.  The  incapacity 
may  be  entire  or  partial,  and  arises  from  a  variety  of 
causes,  as  infancy,  coverture,  imbecility,  political  status, 
and  the  like. 

Sec.  454.  SAME  SUBJECT— INFANCY.— A 
person  under  the  age  of  majority,  which  age  is  usually 
regulated  by  statute,  is  presumed  not  to  have  attained 
to  such  years  of  discretion  as  to  be  able  to  assent  or 
agree,  and  because  of  this  he  is  allowed  the  privilege  of 
avoiding  contracts  made  during  infancy,  except  those 
which  are  made  for  necessaries.  This  subject  has  been 
fully  discussed  in  a  previous  number  of  this  series  and 
will  not  be  repeated  here.f 

Sec.  455.  SAME  SUBJECT— MARRIED  WO- 
MEN.— At  comomn  law,  except  as  to  their  equitable 
separate  estate,  married  women  were  unable  to  make  a 
valid  contract  either  to  bind  themselves  or  to  acquire 
rights  thereby,  but  this  disability  is  now  removed  by 
statutes  in  the  several  States,  and  with  a  few  excep- 
tions married  women  may  contract  as  though  single. 
For  this  subject  in  more  detail  the  student  is  referred  to 


*See  Appendix    6   for   illustrative   case — Intoxication   as   in- 
capacitating. 

fCjclopedia  of  Law,  Vol.  3,  Sees.  378-380. 
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the  chapters  on  "Husband  and  Wife,"  in  Vol.  3  of  this 
series. 

Sec.  456.  SAME  SUBJECT— PERSONS  MEN- 
TALLY DEFICIENT.— Idiots,  lunatics  and  imbe- 
ciles cannot  make  binding  contracts.  This  follows  from 
the  nature  of  a  contract ;  persons  having  no  mind  cannot 
contract,  as  an  act  of  mind  is  required.  But  as  there 
are  many  degrees  of  mental  unsoundness,  varying  from 
mere  weakness  of  intellect  to  entire  incapacity,  it  if 
sometimes  difficult  to  say  just  what  cases  are  void  for 
lack  of  mental  capacity. 

In  general,  to  invalidate  the  contract  there  must  be 
such  mental  disability  as  from  its  character  and  intensity 
disables  the  person  from  understanding  the  nature  and 
effect  of  his  acts.  So  mere  mental  weakness  or  disability 
from  old  age,  if  not  to  the  extent  just  stated,  will  not 
invalidate  a  contract  entered  into  by  a  party  so  affected. 
(1  Pars.  Cont.  383.)  And  even  an  insane  adult  may 
become  liable  on  an  implied  contract  for  necessaries. 

The  insanity  to  avoid  the  contract  must  exist  at  the 
time  of  entering  into  it,  and  though  the  party  after- 
wards recover  his  mind  he  may  repudiate  a  contract 
made  while  insane.  Though  the  mental  incapacity  be 
caused  by  the  party's  own  fault,  as  by  his  drunkenness, 
he  may  still  avoid  the  contract  unless  his  intoxication 
was  part  of  a  scheme  to  defraud.     (1  Pars.  Cont.  384.) 

Contracts  of  Lunatics.  A  lunatic  is  a  person  once  of 
sound  mind  but  who  has  lost  his  mental  capacity  through 
sickness  or  accident.     He  may  avoid  all  his  contracts 
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save  those  bona  fide  made  for  necessaries.  The  term 
"necessaries"  here  meaning  the  same  as  in  the  case  of 
infants — all  proper  things  as  well  as  indispensables.  His 
contracts  except  those  for  necessaries,  may  be  avoided 
by  his  guardian  or  other  representative  if  he  were  actual- 
ly insane  at  the  time  of  making  the  contract,  though  he 
was  seemingly  sane  and  no  unjust  advantage  was  sought 
to  be  taken  of  him.* 

The  law  aims  to  protect  insane  persons  or  those  men- 
tally mcapable  of  caring  for  themselves,  but  not  those 
who  are  merely  ignorant  or  careless.  So  one  who,  lack- 
ing ordinary  intelligence  or  shrewdness,  makes  a  bad  or 
foolish  bargain,  may  not  avoid  it  on  the  ground  of  his 
incapacity.     (1  Pars.  Cont.  387.)  t 

Sec.  457.  SAME  SUBJECT— ALIENS.— An 
alien  is  a  person  born  out  of  the  jurisdiction  of  a  country 
in  which  he  lives  and  not  naturalized  therein.  By  a  rule 
of  law  and  construction  the  children  of  ambassadors, 
ministers,  etc.,  though  born  out  of  the  jurisdiction  of 
their  country,  are  yet  citizens.     And  children  born  to 


*Rcv.  Stat,  of  Ohio,  Sees.  6302-6317. 

fSpendthrifts.  Persons  incapable  by  reason  of  extreme  prodi- 
gality to  preserve  their  property  may  be  put  under  guardian- 
ship, and  thus  lose  the  right  to  make  contracts.  And  this  is 
true  of  habitual  drunkards.     See  Rev.  Stat.  Ohio,  Sec.  6317. 

Seamen.  These  arc  protected  by  law  from  their  own  careless- 
ness both  as  regards  their  person  and  rights.  The  U.  S.  Rev. 
Statutes,  Sections  4554-4591,  contain  many  provisions  for  thcii 
protection  and  benefit.  And  an  agreement  by  a  seaman  to  ship- 
ping articles  which  do  not  contain  the  general  rights  and  priv- 
ileges prescribed  for  such  articles  is  void.     (1  Pars.  Cont.  390.) 
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citizens  while  temporarily  sojourning  in  a  foreign  coun- 
try are  citizens  of  their  parents'  country,  but  they  may 
elect  to  become  citizens  of  the  country  where  born. 

Aliens  at  common  law  could  not  hold  real  property, 
and  their  right  to  personal  property  was  precarious. 
The  rights  of  aliens  to  hold  real  property  are  regulated 
by  the  States,  and  with  a  few  exceptions,  where  they 
have  been  limited  as  to  the  amount  they  might  acquire 
in  each  county,  they  have  the  same  right  to  acquire  and 
hold  property  as  citizens.  The  Congress  of  the  United 
States  has  the  power  to  confiscate  the  goods  and  proper- 
ties of  alien  enemies,  and  in  time  of  war  may  give  the 
subjects  of  the  power  with  whom  we  are  at  war  a  stated 
time  to  remove  from  our  territory.  But  until  so  ordered 
out  an  alien  may  sue  and  be  sued  in  our  courts,  both  in 
peace  and  war;  but  they  must  obey  the  laws  and  are 
amenable  to  all  laws  of  the  jurisdiction  in  which  they 
live.  (Clark  v.  Morey,  10  Johns.  68;  Brook  v.  Filer, 
35  Ind.  402;  McVeigh  v.  U.  S.,  11  Wall.  256.) 

During  the  war  of  rebellion,  the  inhabitants  of  the 
Northern  and  Southern  States  were  enemies,  and  all 
contracts  made  between  them  during  the  continuance  of 
hostilities  were  void.  (Materson  v.  Howard,  18  Wall. 
99 ;  Mutual  Ins.  Co.  v.  Hilliard,  37  N.  J.  L.  444.)  Con- 
tracts existing  before  the  war  were  not  ended  or  void, 
but  the  remedy  was  suspended,  until  peace  was  restored. 
(University  v.  Finch,  19  Wall.  106;  Cohen  v.  New  York 
Mutual  Life,  50  N.  Y.  610.)* 


*At  common  law  persons  convicted  of  treason  or  felony  or 
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IV.     LEGALITY  OF  THE  SUBJECT  MATTER. 

Sec.  458.  THE  SUBJP^CT-MATTER  AS  AN 
ELEMENT  IN  A  VALID  CONTRACT.— In  gen- 
eral the  parties  may  contract  about  whatever  they  choose. 
This  freedom  of  contract  is  limited  only  in  this,  that 
public  policy  refuses  to  sanction  the  contracts  of  the 
parties  made  along  certain  lines,  and  though  all  other 
requisites  of  a  valid  contract  be  present  if  the  parties 
have  in  contemplation  one  of  these  prohibited  objects  it 
will  not  be  enforced.  Again,  the  law  may  prescribe  cer- 
tain formalities  to  be  followed  by  the  parties  in  making 
certain  contracts,  and  unless  these  are  followed  as  pre- 
scribed the  contract  is  not  enforceable.  The  classes  of 
objects  which  the  law  refuses  to  sanction  are  those  which 
are  immoral,  impolitic,  or  illegal ;  those  for  which  it  pre- 
scribes formalities  and  refuses  to  sanction  if  the  formali- 
ties are  not  followed,  come  under  the  head  of  fraudulent 
contracts,  and  the  statute  prescribing  the  formalities  is 
known  as  the  "statute  of  frauds."  The  nature  and  effect 
of  these  objects  and  formalities  we  shall  now  discuss. 

Sec.  459.  IMMORAL  AGREEMENTS.— Where 
the  undertaking  on  either  side  is  to  do  or  permit  some- 


excommunicated  were  incapacitated  from  contracting,  but  these 
common  law  disabilities  have  never  prevailed  in  this  country. 

Barristers  and  Physicians.  By  the  common  law  barristers 
and  physicians  could  not  sue  for  professional  sers'ices  rendered, 
whether  upon  an  implied  or  express  contract.  This  rule  has 
never  prevailed  in  the  United  States,  and  attorneys  and  physi- 
cians have  the  same  right  to  sue  and  recover  upon  contracts  as 
others. 
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thing  decidedly  immoral  as  prostitution,  making  inde- 
cent books  or  pictures,  and  the  like,  the  law  will  not  aid 
either  party  in  enforcing  the  contract.  But  the  law  will 
not  avoid  contracts  merely  indelicate,  and  if  the  contract 
is  to  be  avoided  it  must  grow  immediately  out  of  or  be 
connected  with  the  illegal  or  immoral  act.  The  question 
of  Morality  is  not  always  open  to  discussion,  and,  in 
general,  only  those  contracts  will  be  held  void  for  im- 
morality which  the  precedents  have  decided  to  be  im- 
moral.* 

Sec.  460.  IMPOLITIC  AGREEMENTS.— 
Agreements  or  contracts  against  public  policy  are  such 
as  the  precedents  have  established  to  be  so.  Like  the 
question  of  morality,  the  question  of  what  constitutes  an 
impolitic  object  of  contract  is  not  to  be  canvassed  for 
every  contract,  and  unless  there  is  some  recognized  au- 
thority that  a  certain  contract  is  contrary  to  settled  pub- 
lic policy  this  is  not  a  good  defense. 

Among  the  contracts  which  are  adjudged  impolitic 
and  void  are :  Contracts  in  restraint  of  marriage  or  trade, 
that  is,  in  general  restraint  of  marriage  or  trade,  for  a 
contract  not  to  marry  a  j^articular  person,  or  not  to  go 
into  a  certain  trade  in  a  limited  district  may  be  good. 
Agreements  in  restraint  of  marriage  are  discouraged  for 


*Chitty  on  Contracts,  577-9;  ForsytW  v.  State,  6  Ohio  19; 
Hawks  V.  Naglee,  54  Cal.  51 ;  Smith  v.  Richards,  29  Conn.  232 ; 
Wallace  v.  Rappleye,  103  111.  249.  A  promise  under  seal  in  con- 
sideration of  past  cohabitation  has  been  sustained  in  cases. 
(Brown  v.  Kinsey,  81  N.  C.  245;  Wyant  v.  Lesher,  23  Pa.  St. 
338.) 
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political  and  moral  reasons;  so  a  promise  under  seal  to 
marry  no  one  but  the  promisee,  where  there  vv^as  no 
promise  of  marriage  on  either  side  was  held  void,  as 
being  purely  restrictive.  (Anson  on  Cont.,  p.  187;  Chal- 
fact  V.  Payton,  91  Ind.  202.)  So  marriage-brocage  con- 
tracts, or  promises  to  pay  money  for  bringing  about 
marriages,  are  against  public  policy.  And  agreements 
looking  to  the  future  separation  of  husband  and  wife  are 
also  illegal.  (Phillips  v.  Thorp,  10  Oreg.  496;  Johnson 
V.  Hunt,  81  Ky.  322;  Randall  v.  Randall,  37  Mich. 
571.) 

Until  about  1870  it  was  settled  law  that  a  contract  in 
which  one  of  the  parties  agreed  not  to  carry  on  a  par- 
ticular business  within  a  State  was  void  as  in  restraint 
of  trade.  (Taylord  v.  Blanchard,  13  Allen  370.)  But 
now  the  rule  is  modified,  the  restraint,  it  is  said,  may 
extend  far  enough  to  afford  a  fau'  protection  to  the 
purchaser  of  a  business,  and  this  may  include  the  terri" 
tory  of  a  State.  (Beal  v.  Chase,  31  Mich.  490;  Chappel 
V.  Brockway,  21  Wend.  162;  Arnold  v.  Kreutzer,  67 
la.  214.)  But  if  there  is  no  limitation  as  to  the  territory, 
the  contract  is  void.  (Thomas  v.  Miles,  3  Ohio  St.  274; 
Wiley  V.  Baumgardner,  97  Ind.  6Q.)  The  contract  may 
be  unlimited  as  to  time. 

Contracts  to  stifle  or  prevent  a  criminal  prosecution, 
or  to  induce  an  officer  not  to  perform  his  duty  are 
against  public  policy.  (INIcMahon  v.  Smith,  47  Conn. 
223.)*     So  are  lobbying  contracts,  or  agreements  to 

*  Stifling  Prosecutions.  "You  shall  not  make  a  trade  of  a 
felony.     If  you  are  aware  that  a  crime  has  been  committed  you 


FORMATION  OF  CONTRACT.  69 

advocate  a  claim  with  members  of  the  legislature  or 
secure  legislation  through  personal  influence  or  by  cor- 
rupt measures.  (Trist  v.  Child,  21  Wall.  441;  McBrat- 
ney  v.  Chandler,  22  Ivans.  692.)  So  are  contracts  to 
withdraw  opposition  to  a  divorce  proceeding.  (Stout- 
enburg  v.  Lybrand,  10  O.  St.  228.)  So  is  the  sale  of  a 
public  oflice,  or  the  assignment  of  his  salary  before  due 
by  a  public  officer.  (Hall  v.  Gavit,  18  Ind.  390;  Morse 
V.  Ryan,  26  Wis.  356;  Bliss  v.  Lawrence,  58  N.  Y.  442; 

shall  not  convert  that  crime  into  a  source  of  profit  or  benefit  to 
yourself."  (Per  Lord  Westbury,  in  Williams  v.  Bay  ley,  L.  R. 
1  H.  L.  220.)  This  rule  Anson  states  to  be  subject  to  the  qual- 
ification, "that  where  civil  and  criminal  remedies  co-exist,  a  com- 
promise of  a  prosecution  is  permissible."  (Anson  on  Cont.  p. 
185.)  By  statute  in  many  of  the  States  the  parties  are  per- 
mitted to  compromise  misdemeanors.  In  the  absence  of  statute 
the  parties  cannot  as  a  part  of  their  agreement  settle  an  offense 
against  the  State,  and  if  this  is  part  of  the  consideration  the 
agreement  is  void.  (Oxford  Nat'l  Bank  v.  Kirk,  90  Pa.  St.  49; 
Wheaton  v.  Ansley,  71  Ga.  35;  Reed  v.  McKee,  42  la.  689.) 

Maintenance  and  Champerty.  Maintenance,  by  which  is 
meant  the  maintaining  a  suit  or  quarrel  to  the  disturbance  or 
hindrance  of  right,  and  Champerty,  or  the  maintenance  of  the 
suit  of  another  for  a  share  of  the  proceeds,  are  against  the 
policy  of  the  common  law,  and  agreements  of  this  kind  which 
tend  to  encourage  litigation  were  void.  But  the  common  law  re- 
garding maintenance  and  champerty  does  not  prevail  in  many 
of  the  American  States.  (Richardson  v.  Rawlins,  40  Conn.  571 ; 
Bentinck  v.  Franklin,  38  Tex.  458 ;  Wright  v.  Meek,  3  la.  472.) 
In  others  the  common  law  rule  does  prevail.  (McCall  v.  Cape- 
hart,  30  Ala.  521.)  Champerty  is  no  defense  to  the  action 
which  is  being  aided  or  maintained,  but  only  to  the  enforcement 
of  the  champertous  agreement.  (Barnes  v.  Scott,  117  U.  S. 
582.) 
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66  Cal.  72.)  And  agreements  in  which  the  parties  are 
bound  to  submit  all  disputes  arising  therein  to  arbitra- 
tors are  void  as  being  attempts  to  oust  the  courts  of 
their  jurisdiction.  (D.  &  II.  Canal  Co.  v.  Pa.  Coal  Co., 
50  N.  Y.  250;  Reed  v.  Washington  Ins.  Co.,  138  ]Mass. 
572.)  But  the  2)arties  may  stipulate  for  the  determina- 
tion of  specific  questions  by  arbitration,  as  the  amount 
of  damages  sustained  by  a  breach,  and  make  such  de- 
termination, or  a  bona  fide  effort  to  obtain  it,  a  condition 
precedent  to  the  right  of  action  on  the  contract. 
(Mentz  V.  Armenia  Fire  Ins.  Co.,  79  Pa.  St.  480;  Phoe- 
nix Ins.  Co.  V.  Badger,  53  Wis.  288.) 

Sec.  461.  ILLEGAL  AGREEMENTS.— By  an 
illegal  agreement  or  contract  is  meant,  not  one  lacking 
some  of  the  legal  requisites  of  a  binding  contract,  but 
one,  the  subject-matter  of  which  is  in  contravention  of 
some  positive  law.  (Walker,  Am.  Law,  467.)  The 
principle  being  that  if  the  general  intent  of  the  legisla- 
ture as  determined  from  a  penal  statute  forbidding  an 
act  to  be  done  under  penalty,  is  to  prohibit  the  act,  or  to 
protect  the  public  health  or  morals,  then  any  contract 
to  do  such  act  is  invalid,  whether  the  statute  declares 
so  or  not.* 


*Vining  V.  Brickcr,  14  0.  St.  331;  Dillon  v.  Allen,  46  la. 
299.  If  the  statute  expressly  prohibits  an  agreement  there  can 
be  no  question  as  to  its  illegahty.  If  a  penalty  is  imposed  for 
the  doing  of  a  particular  act,  some  cases  hold  that  an  agreement 
to  do  that  act  is  impliedly  prohibited  and  illegal.  (Pray  v. 
Eurbank,  10  N.  H.  378;  Kleckly  v.  Leyden,  63  Ga.  315.) 
Others  hold  that  the  legislative  intent  is  to  be  determined,  and 
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An  agreement  or  contract  to  commit  any  of  the  crimes 
mentioned  in  the  penal  code  of  the  State,  or  to  break 
or  infringe  any  law  of  the  State  or  country  is  void  and 
unenforceable.  (Clement's  Appeal,  52  Conn.  464; 
Hatch  V.  Mann.  15  Wend.  44.)  By  statute  in  the  sev- 
eral States  all  species  of  gaming  contracts  or  wagers 
are  declared  void.  (Rev.  Stat.  Ohio,  Sec.  4269.)  Just 
what  are  wagering  contracts  is  not  always  clear.*    At 


this  is  done  by  ascertaining  the  object  of  the  penalty.  If  the 
penalty  is  solely  to  facilitate  and  secure  the  collection  of  the 
revenue,  it  is  possible  that  the  contract,  though  penalized,  is  not 
forbidden.  So  the  continuity  of  the  penalty  may  indicate  the 
legislative  intent.  If  imposed  once  for  all  on  the  doing  of  a 
thing,  an  agreement  to  do  the  thing  may  be  valid,  but  if  the 
penalty  is  recurrent  at  each  breach  of  the  statute,  then  the  ob- 
ject is  illegal  and  an  agreement  made  contrary  to  it  is  void.  (An- 
son on  Cont.  p.  172 ;  Corning  v.  Abbott,  54  N.  H.  471 ;  Aiken  v. 
Blaisdell,  41  Vt.  668.) 

*Wagering  Contracts.  "A  wager  is  a  promise  to  pay  money 
or  transfer  property  upon  the  determination  or  ascertainment  of 
an  uncertain  event;  the  consideration  for  such  promise  is  either 
a  present  payment  or  transfer  by  the  other  party,  or  a  promise 
to  pay  or  transfer  upon  the  event  determining  in  a  certain  way. 
The  event  may  be  uncertain  because  it  has  not  happened,  or  it 
may  be  uncertain  because  it  is  not  ascertained,  at  any  rate  to  the 
knowledge  of  the  parties.  Thus  a  wager  may  be  made  upon  the 
length  of  St.  Paul's,  or  upon  the  result  of  an  election  which  has 
already  happened,  though  the  parties  do  not  know  in  whose 
favor  it  has  gone.  The  uncertainty  resides  in  the  minds  of  the 
parties."    (Anson  on  Cont.  p.  174.) 

Stock  ]\Iarket  Gambling.  An  agreement  to  purchase  or  sell 
for  future  delivery  is  a  gambhng  contract  and  not  enforceable 
where  it  is  the  intention  of  the  parties  that  there  shall  be  no 
actual  sale  of  property,  but  that  at  the  time  set  for  delivery  the 
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common  law  wagering  agreements  were  enforceable 
(Gilbert  v.  Sykes,  16  East.  150)  ;  but  in  this  country 
this  principle  of  the  common  law  has  not  prevailed  and 
wagering  contracts  are  illegal  independent  of  statutes. 


parties  will  settle,  and  the  purchaser  pay  or  receive  the  gain  or 
loss  occasioned  by  the  difference  in  the  market  price  at  the  time 
of  the  agreement  and  the  time  of  settlement.  Such  contracts  are 
tinily  considered  as  immoral,  illegal  and  contrary  to  public 
policy.  They  are  nothing  more  than  gambling  deals.  (Irwin  v. 
Willair,  110  U.  S.  499 ;  Lyon  v.  Culbertson,  83  111.  33 ;  Cockrell 
V.  Thompson,  85  Mo.  510;  Lowry  v.  Dillman,  59  Wis.  197; 
Whiteside  v.  Hunt,  97  Ind.  121.)  They  have  been  held  to  come 
within  the  State  statutes  against  gaming,  in  Cunningham  v. 
National  Bank  of  Augusta,  71  Ga.  400.  In  Lester  v.  Buel,  49 
Ohio  St.  240,  it  is  held  that  a  contract  in  which  one  of  the  par- 
ties is  to  have  the  option  to  buy  or  sell  a  certain  commodity  at  a 
future  time,  it  being  understood  that  there  was  to  be  no  delivery, 
the  party  losing  to  pay  the  other  the  difference  in  the  market 
price,  is  by  common  law,  as  well  as  the  statute  in  Ohio,  a  gamb- 
ling contract  or  wager  upon  the  future  price  of  the  commodit}^, 
and  therefore  void. 

Bohemian  Oats  Contracts.  What  are  known  as  Bohemian  oats 
contracts  are  held  to  be  fraudulent,  immoral  and  against  public 
policy.  The  law  refusing  to  aid  their  enforcement  while  execu- 
tory, nor  aid  either  party  when  the  contract  is  executed,  to  place 
himself  in  statu  quo,  but  will  leave  the  parties  where  it  finds 
them.  (Carter  v.  Lillie,  3  Ohio,  C.  C.  364;  Shirey  v.  Ulsh,  2 
Ohio,  C.  C.  401.) 

Insurance  Contract.  The  contract  of  insurance  is  an  excep- 
tion to  the  law  against  wagering  contracts.  Insurance  is  a 
wagering  contract,  but  the  law  permits  such  contracts  to  be 
valid  where  the  insured  has  what  is  called  an  "insurable  interest" 
in  the  risk.  See  Anson  on  Cont.  pp.  175,  180;  Wood  on  Fire 
Ins.  90;  Wamock  v.  Davis,  104  U.  S.  775;  36  Albany  Law  J. 
p.  83. 
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(Love  V.  Harvey,  114  Mass.  82;  Eldred  v.  Malloy,  2 
Col.  320;  Wilkinson  v.  Tousley,  16  Minn.  299.) 

Usury,  or  the  taking  of  greater  interest  than  the  law 
allows,  may  be  made  to  avoid  the  contract.  The  rate  of 
interest  is  prescribed  by  statute  in  the  various  States, 
and  the  penalty  prescribed  for  taking  a  greater  amount 
than  the  law  allows.  The  taking  of  usurious  interest 
does  not  now  void  the  contract,  but  as  a  rule  the  interest 
above  the  legal  rate  is  applied  on  the  principal  debt,  or 
may  be  recovered  by  suit.* 


*Rev.  Stat.  Ohio,  Sees.  3179-3183;  7  Ohio  80. 

Computing  Interest  in  Ohio.  When  a  partial  payment  is  made 
on  an  account  drawing  interest,  if  it  exceed  the  interest  due  it  is 
to  be  applied  on  the  interest  and  the  balance  on  the  principal,  if 
less  than  the  interest  it  is  to  apply  on  the  interest;  and  where 
interest  is  payable  annually,  such  partial  payment  will  be  ap- 
plied (1)  on  the  interest  due  upon  interest,  (2)  in  satisfaction 
of  interest  accrued  on  the  principal,  and  (3)  upon  the  princi- 
pal; but  in  no  case  will  interest  upon  interest  be  made  to  bear 
interest.  (Anketel  v.  Converse,  17  Ohio  St.  11.)  That  is,  in- 
terest due  and  unpaid  draws  simple  interest  until  paid,  but 
compound  interest  is  not  allowed. 

On  contracts  for  the  payment  of  money  evidenced  by  bond, 
bill,  promissory  note  or  other  instrument  in  writing,  the  interest 
is  payable  from  the  stated  time  or  from  the  day  of  maturity,  but 
if  the  contract  is  to  pay  on  demand,  it  has  been  held  that  interest 
does  not  begin  until  demand  is  made.  On  judgments,  decrees,  or 
orders,  simple  interest  is  to  be  computed  from  the  date  thereof. 
On  book  accounts  the  interest  is  computed  on  the  balance  found 
due  at  the  date  of  settlement.  (Walker,  Am.  Law,  471.)  The 
contract  to  pay  interest  is  interpreted  according  to  the  law  of 
the  place  where  it  is  to  be  paid.  (Story,  Confl.  Laws,  Sees.  291- 
301.) 
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Sec.  462.  EFFECT  OF  ILLEGAL  CONTRACT. 

— Where  the  contract  is  illegal  it  is  void  and  the  party 
promising  is  released  from  his  promise  whether  made 
under  seal  or  by  parol,  the  defense  of  illegality  is  not  a 
favor  to  either  of  the  parties,  but  is  allowed  in  the  inter- 
est of  the  public.  (Lyon  v,  Waldo,  36  Mich.  353;  Buf- 
fendeau  v.  Brooks,  28  Cal.  641.) 

Sec.  463.  THE  STATUTE  OF  FRAUDS.— The 
Statute  of  Frauds,  so-called,  requiring  in  certain  cases 
written  evidence  of  a  contract,  was  passed  in  the  29th 
year  of  the  reign  of  Charles  II,  being  A.  D.  1677.  The 
statute  was  passed  to  prevent  frauds  upon  third  parties 
growing  out  of  contracts,  two  sections  of  the  act,  the 
4th  and  17th,  have  been  copied  into  the  statute  law  of 
the  American  States  in  substance,  if  not  in  the  exact 
terms.* 

The  4th  section  of  the  statute  provides: 

"That  no  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  special  prom- 
ise to  answer  damages  out  of  his  own  estate;  or  whereby 
to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another 
person;  or  to  charge  any  person  upon  any  agreement 
made  in  consideration  of  marriage;  or  upon  any  con- 
tract or  sale  of  lands,  tenements  or  hereditaments,  or 
any  interest  in  or  concerning  them;  or  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof ;  unless  the  agreement 


♦Rev.  Stat.  Ohio,  Sees.  4195-99  (1810). 
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upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith  or  some 
other  person  thereunto  by  him  lawfully  authorized." 

Sec.  464.  CONSTRUCTION  OF  THE  4TH 
SECTION  OF  THE  STATUTE  OF  FRAUDS.— 

It  is  said  that  the  form  required  by  the  statute  is  not 
necessary  to  the  existence  of  the  contract  but  only  to  its 
proof.  Hence  the  note  in  writing  may  be  made  at  any 
time  between  the  formation  of  the  contract  and  the 
bringing  of  the  action.  And  a  draft  made  and  signed 
by  the  proposer  will  be  sufficient  though  the  contract  is 
concluded  by  a  subsequent  parol  acceptance.  (Anson 
on  Cont.,  p.  55;  Hardman  v.  Wolfstein,  12  Mo.  App. 
366.)  The  memorandum  of  the  contract  should  men- 
tion or  designate  the  parties.  (Grafton  v.  Cummings, 
90  U.  S.  100;  Dykes  v.  Townsend,  24  N.  Y.  57.)  Sev- 
eral writings,  though  made  at  different  times,  may  be 
construed  together  to  satisfy  the  statute  as  to  the 
signed  memorandum.  If  part  only  of  such  writings  are 
signed,  reference  must  be  made  in  these  to  those  un- 
signed unless  it  appears  by  comparison  that  they  relate 
to  the  same  matter.  That  is,  the  several  writings  must 
be  consistent,  connected  and  complete.  (Thayer  v. 
Luce,  22  O.  St.  62;  North  v.  Mendel,  73  Ga.  400.) 

Whether  the  consideration  must  appear  in  the  writing 
is  a  disputed  question.  The  English  rule  is  that  it  must, 
and  this  is  followed  in  some  of  the  American  States. 
(Wain  V.  Warlters,  5  East.  10;  Sears  v.  Brink,  3  Johns. 
210;  Taylor  v.  Pratt,  3  Wis.  674.)     Other  States  hold 
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that  the  consideration  need  not  be  expressed.  (Reed  v. 
Evans,  17  Ohio  128;  Sage  v.  Wilcox,  6  Conn.  81;  Ash- 
ford  V.  Robison,  8  Ind.  305.) 

The  memorandum  must  be  signed  by  the  party 
charged  or  his  agent,  it  need  not  be  signed  by  both 
parties.  (McEh-oy  v.  Seerey,  61  Md.  389.)  An  auc- 
tioneer, being  the  agent  of  both  parties,  may  bind  them 
by  his  signature,  but  his  memorandum  should  be  made 
at  the  time  of  the  purchase.  (Horton  v.  JNIcCarty,  53 
Me.  394.)  The  name  may  appear  anywhere  on  the  in- 
strument, but  must  be  for  the  purpose  of  authenticity. 
(Anderson  v.  Harrold,  10  Ohio  399.)  The  subject  mat- 
ter of  the  contract  should  be  so  described  in  the  mem- 
orandum that  it  can  be  identified.  (Wood  v.  Davis,  82 
111.  311.)* 

Sec.  4>65.  SAME  SUBJECT— NATURE  OF 
THE  CONTRACTS  IN  THE  SECTION.— The 
special  promise  to  answer  for  the  debt  of  another  must 
be  a  promise  to  stand  good  for  that  which  another  person 
is  primarily  liable  to  pay.  If  no  credit  was  given  to 
the  party  receiving  the  benefit  and  the  promisor  alone  is 
liable  the  promise  is  not  within  the  statute  and  need  not 
be  in  writing.  (Wendell  v.  Hudson,  102  Ind.  521; 
Welsh  V.  Marvin,  36  Mich.  59;  Morehouse  v.  Crangle, 
36  O.  St.  130.) 

The  agreement  made  in  consideration  of  marriage  does 
not  include  the  promise  to  marry,  but  applies  to  a  prom- 
ise to  pay  money  or  make  a  settlement  conditional  upon 
a  marriage  takmg  place. 

*See  Appendix  7  for  illustrative  cases. 
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An  interest  in  land  within  this  section  must  be  a  sub- 
stantial interest,  and  not  arrangements  preliminary  to 
the  acquisition  of  interest,  as  the  cost  of  an  abstract  of 
title,  or  such  a  remote  interest  as  the  agreement  to  trans- 
fer shares  in  a  railway  company  which  owns  land  as 
incidental  to  its  business.  Again,  "fructus  industriales," 
or  the  fruits  of  industry  produced  by  the  labor  of  men, 
do  not  constitute  an  interest  in  land,  while  "fructus  nat- 
urales,"  as  growing  grass,  timber,  or  fruit  wpon  trees  are 
considered  to  do  so  if  the  sale  contemplates  the  passing 
of  property  in  them  before  they  are  severed  from  the 
ground.     (Anson  on  Cont.  61.) 

Of  agreements  not  to  be  performed  within  the  space 
of  a  year  it  is  to  be  said  that  the  agreement  must  con- 
template non-performance  within  the  year,  and  by  both 
parties.  That  is,  the  agreement  would  not  be  within 
the  statute  if  the  agreement  is  to  be  fully  performed  by 
one  of  the  parties  within  the  year.  (Donneallan  v.  Read, 
3  B.  &  Ad.  899;  Winters  v.  Cherry,  18  Mo.  350; 
Smalley  v.  Green,  52  la.  241.)  By  judicial  construc- 
tion of  the  phrase  "to  be  performed,"  this  portion  of 
the  statute  has  been  greatly  restricted.  The  rule  being 
that  if  the  agreement  by  any  possibility  may  be  fulfilled 
or  completed  within  the  year  it  is  not  within  the  statute, 
and  this  though  it  is  not  likely  to  be,  or  expected  to  be, 
performed  within  the  year.  Thus  contracts  to  be  per- 
formed on  the  happening  of  an  uncertain  event,  as  on 
the  death  or  marriage  of  a  person,  are  sustained  though 
not  in  writing.  (Blakeney  v.  Goodale,  30  Ohio  St.  350; 
Niagara  Fire  Ins.  Co.  v.  Green,  77  Ind.  590.)     So  con- 
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tracts  to  support  a  person  during  life  or  to  educate  a 
child,  are  held  not  to  be  within  the  statute,  as  the  person 
may  die  within  the  year.  (Bell  v.  Hewitt,  24  Ind.  280; 
Kent  V.  Kent,  62  X.  Y.  560.)  And  a  contract  to  re- 
strain from  doing  an  act  or  carrying  on  a  business  in- 
definitely are  not  within  the  statute,  as  the  contract  ends 
with  the  death  of  the  individual,  which  may  happen  with- 
in the  year.     (Doyle  v.  Dixon,  97  Mass.  208.) 

Sec.  466.  SAME  SUBJECT— EFFECT  OF 
FAILURE  TO  SATISFY  THE  STATUTE.— A 
contract  of  the  kind  mentioned  in  this  section  which  is 
not  put  in  writing  and  signed  is  not  void  but  cannot  be 
proved.  (Leroux  v.  Brown,  12  C.  B.  801;  Pritchard 
V.  Norton,  106  U.  S.  134.)  But  in  those  States  which 
expressly  provide  that  certain  contracts  "shall  be  void" 
unless  put  in  writing,  the  failure  to  observe  the  statute 
would  seem  to  go  to  the  existence  of  the  contract.  The 
statute  does  not  prevent  the  making  of  contracts  without 
the  written  memorandum,  but  introduces  a  new  rule  of 
evidence  and  creates  a  new  defense  by  requiring  that 
the  agreement  shall  be  proved  by  a  writing.  (Crane  v. 
Powell,  139  N.  Y.  379.) 

As  a  general  rule,  part  performance  will  take  a  con- 
tract out  of  this  section  of  the  statute.  This  was  the 
equitable  rule  to  prevent  a  fraud  being  perpetrated 
under  cover  of  the  statute  by  the  purchaser  of  land  on  a 
parol  consideration,  who  sets  up  the  statute  to  avoid 
paying  for  the  land.  (Brown  on  Stat,  of  Frauds,  Sec. 
441;  Randall  v.  Turner,  17  O.  St.  262.)  The  rule  is 
subject  to  qualifications,  and  Anson  states  that  it  only 
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applies  where  the  contract  is  for  an  interest  in  land, 
and  that  even  in  this  case  the  acts  relied  on  to  take  it 
out  of  the  statute  must  be  more  than  service  rendered 
in  consideration  of  a  promise  to  convey  lands,  or  the 
payment  of  the  price  wholly  or  in  part ;  the  acts  relied 
on  as  part  performance  must  be  unequivocally  and  in 
their  own  nature  referable  to  some  such  agreement  as 
is  sought  to  be  proved.  (Anson  on  Contr.  63-4;  Madi- 
son V.  Alderson,  8  App.  Ca.  479 ;  Crabill  v.  Marsh,  38 
Ohio  St.  331;  Kinyon  v.  Young,  44  ]Mich.  339.) 

Sec.  467.  CONTRACTS  WITHIN  THE  SEV- 
ENTEENTH SECTION.— The  seventeenth  section 
of  the  Statute  of  Frauds  is  as  follows:  "That  no  con- 
tract for  the  siale  of  any  goods,  wares,  and  merchandise 
for  the  price  of  10  pounds  sterling  or  uj^wards  shall  be 
allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold  and  actually  receive  the  same;  or 
give  something  in  earnest  to  bind  the  bargain,  or  in 
part  of  payment;  or  that  some  note  or  memorandum  in 
wi'iting  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  authorized."  This  section  has  also  been  copied 
substantially  into  the  statute  law  of  the  several  States, 
the  amount  being  usually  "$50  or  upwards,"  instead  of 
"10  pounds  sterling."* 

Sec.  468.  CONSTRUCTION  OF  THE  17TH 
SECTION. — In  this  section  several  methods  are  pro- 
vided in  which  the  contract  may  be  validly  made  aside 


*See  Appendix  7  for  illustrative  cases. 
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from  the  WTitten  memorandum.  The  same  requisites 
for  the  memorandum  are  applicable  in  this  case,  as 
under  the  4th  section,  with  the  exception  that  the  au- 
thorities are  unanimous  that  in  this  case  the  considera- 
tion need  not  be  stated,  the  promise  to  pay  a  reasonable 
price,  in  the  absence  of  a  specified  consideration,  being 
presumed.     (Anson  on  Cont.,  p.  Q5.) 

There  is  some  difficulty  of  determining  just  what  con- 
stitutes goods,  wares  and  merchandises  under  this  sec- 
tion. In  the  contract  of  bargain  and  sale  the  property 
in  the  thing  sold  passes  to  the  purchaser.  Hence  there 
must  be  an  ascertained  and  specific  chattel  contemplated 
by  the  parties  to  which  nothing  remains  to  be  done; 
when  this  is  so  it  is  an  executed  contract  of  sale.  But 
there  may  be  an  executory  agreement  to  sell,  as  where 
the  goods  are  not  specific,  or  something  remains  to  be 
done  to  complete  the  article  or  ascertain  and  fix  the 
price,  as  the  purchase  of  hay  in  the  stack,  which  is  to 
be  weighed  to  ascertain  the  price.  In  this  case  the  prop- 
erty does  not  pass  to  the  purchaser,  but  only  a  right  to 
have  the  agreement  carried  into  effect. 

The  early  English  cases  held  that  executory  contracts 
of  sale  did  not  fall  within  the  statute,  and  a  subsequent 
act  (Lord  Tenterden's  Act,  9  Geo.  IV)  was  passed  to 
extend  the  section  to  executory  contracts  of  sale  for 
goods  intended  to  be  delivered  in  the  future,  or  which  had 
to  be  made,  procured,  or  completed  after  the  agreement. 
And  by  Lee  v.  Griffin,  1  B.  &  S.  272,  it  is  held  that  the 
contract  is  within  the  section,  and  for  the  sale  of  goods 
if  it  contemplates  the  ultimate  delivery  of  a  chattel,  not- 
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withstanding  the  work  and  labor  in  the  making  or  con- 
structing such  chattel  is  the  most  important  part.  This 
rule  is  hardly  approved  in  this  country.  (Finney  v. 
Apgar,  31  N.  J.  L.  270;  Cooks  v.  Milliard,  65  N.  Y. 
360;  Meinicke  v.  Falk,  55  Wis.  427.)  The  decisions  in 
New  York  distinguish  between  the  sale  of  goods  in  ex- 
istence, when  the  contract  is  made,  which  are  held  to 
be  within  the  statute,  and  those  for  goods  to  be  manu-* 
factured,  which  are  not  within  the  statute.  (Parsons 
V.  Loucks,  48  N.  Y.  17;  Deal  v.  Maxwell,  61  N.  Y. 
652.)  The  sale  of  bonds,  stocks  and  promissory  notes 
are  held  to  be  within  the  statute.  (Tisdale  v.  Harris, 
20  Pick.  13;  Boardman  v.  Cutter,  128  Mass.  388.)* 

Sec.  469.  EFFECT  OF  FAILURE  TO  SATIS- 
FY THE  17TH  SECTION.— The  17th  section  of 
the  Statute  of  Frauds,  unlike  the  4th  section,  is  said  to  go 
to  the  existence  of  the  contract,  and  invalidate  a  contract 
within  the  section  which  is  not  made  as  it  prescribes. 
(Leroux  v.  Brown,  12  C.  B.  809;  Houtaling  v.  Ball,  20 
Mo.  563.)  Anson  questions  the  substantiality  of  this 
rule,  and  asserts  that  the  words  of  the  17th  section,  which 
declare  that  the  contract  shall  not  "be  allowed  to  be 
good,"  do  not  any  more  than  the  words  of  the  4th  section 
relate  to  the  existence  of  the  contract.  (Anson  on  Con- 
tract, pp.  67-8.)  t 


*This  subject  will  be  discussed  at  greater  len^h  in  a  subse- 
quent number  of  this  series,  under  the  head  of  "Personal  Prop- 
erty." 

fThe  seventeenth  section  is  not  a  part  of  the  Ohio  statute  of 
frauds,  Rev.  Stat.  Ohio,  Sees.  4195-99. 


CHAPTER  III. 

THE  OPERATION   OF  CONTRACT. 

Sec.  470.  SCOPE  OF  THE  CONTRACTURAL, 
OBLIGATION  STATED.— In  general,  it  may  be 
said  that  no  one  but  the  parties  to  a  contract  can  be 
bound  by  it  or  entitled  to  rights  under  it.  But  under 
certain  circumstances  the  rights  and  liabilities  created 
by  a  contract  may  pass  to  a  person  or  persons  other 
than  the  original  parties  to  it,  either  by  the  act  of  the 
parties,  or  by  rules  of  law  operating  in  certain  events. 
(Anson  on  Cont.,  p.  208.)  A  discussion  of  these  gen- 
eral principles  will  be  the  subject  of  the  present  chapter. 

Sec.  471.  A  CONTRACT  CANNOT  IMPOSE 
LIABILITY  ON  A  THIRD  PARTY.— A  contract 
acts  upon  the  parties,  and  is  founded  upon  their  assent 
to  its  terms;  it  follows  that  one  not  a  party,  and  not 
assenting  to  its  terms,  cannot  be  made  to  assume  its 
obligation.  So  it  is  said  "a  man  cannot,  of  his  own  will, 
pay  another  man's  debt  without  his  consent,  and  thereby 
convert  himself  into  a  creditor."  (Durnford  v.  Mes- 
siter,  5  M.  &  S.  446.) 

While  it  is  true  that  a  contract  between  parties  cannot 
confer  a  liability  upon  a  third  party,  yet  the  existence 
of  such  contract  does  impose  a  duty  upon  all  persons 
extraneous  to  such  contract  not  to  interfere  with  its  due 
performance.     "A  contract  confers  upon  the  parties  to 

Sit 
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it  rights  in  rem  (in  the  thing)  as  well  as  rights  in  per- 
sonam; and  it  not  only  binds  together  the  parties  by  an 
obligation,  but  it  imposes  upon  all  the  world  a  duty  to 
respect  the  contractual  tie."  (Anson  on  Cont.,  p.  212.)  * 
The  case  of  Lumley  v.  Gye,  above  cited,  is  followed 
in  a  number  of  American  cases.  (Dudley  v.  Briggs, 
141  Mass.  584;  Jones  v.  Stanley,  76  N.  C.  355.)  In 
this  latter  case  it  was  said  "the  same  reasons  cover  every 
case  where  one  person  maliciously  persuades  another  to 
break  any  contract  with  a  third  person.  It  is  not  con- 
fined to  contracts  of  service."  Other  cases  hold  that  the 
doctrine  of  Lumley  v.  Gye,  or  Bowen  v.  Hall,  does  not 
generally  prevail  in  this  country,  and  state  that  a  man 
"may  advise  another  to  break  a  contract,  if  it  be  not  a 
contract  for  personal  services.  He  may  use  any  lawful 
influences  or  means  to  make  his  advice  prevail.  In  such 
a  case  the  law  deems  it  not  wise  or  practicable  to  inquire 


*Lumley  v.  Gye,  2  E.  &  B.  216.  In  this  case,  the  plaintiff, 
manager  of  an  opera  house,  having  engaged  a  singer  to  per- 
form in  his  theater,  the  defendant  Induced  her  to  break  her  con- 
tract. The  plaintiff  sued  the  defendant  for  procuring  the 
breach  of  contract,  and  the  questions  which  the  court  passed 
upon  were  (1)  whether  an  action  would  lie  against  one  who  pro- 
cured the  breach  of  any  kind  of  a  contract,  and  (2)  if  not, 
would  an  action  lie  in  this  case  for  the  enticing  away  the  serv^ant 
from  tlie  master.''  The  majority  of  the  court  answered  both 
these  questions  in  the  affirmative.  This  case  was  decided  in  1853, 
and  in  1881  the  case  of  Bowen  v.  Hall,  6  Q.  B.  D.  339,  decided 
the  uncertainty  which  still  existed  as  to  whether  an  action  would 
lie  for  the  securing  the  breach  of  a  contract,  independent  of  the 
relation  of  master  and  servant,  by  holding  that  such  an  action 
would  lie. 
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into  the  motives  that  instigate  the  advice.  His  conduct 
may  be  morally  and  not  legally  wrong." — Peters,  J.,  in 
Haywood  v.  Tillson,  75  Me.  352.  (Cooky's  Torts  279; 
35  Albany  L.  J.,  p.  224.) 

Sec.  472.  A  CONTRACT  CANNOT  CONFER 
RIGHTS  ON  A  THIRD  PARTY.— As  a  general 
rule  it  is  stated  that  a  contract  between  two  or  more 
persons  cannot  confer  rights  on  a  third  person  any  more 
than  liabilities,  unless  the  contract  amount  to  a  declara- 
tion of  trust.     (Anson  on  Cont.) 

This  rule,  which  is  thus  positively  stated  on  English 
authority,  is  modified  by  a  number  of  exceptions  re- 
sulting from  the  nature  of  the  contract,  the  relationship 
of  the  third  person  to  the  promisee,  and  the  statutes  re- 
quiring actions  to  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  So  if  the  defendant  has  money  in 
his  possession  which  equitably  belongs  to  the  plaintiff, 
it  is  not  a  defense  to  the  suit  that  the  consideration  did 
not  move  from  the  plaintiff,  or  that  there  is  want  of 
privity  between  the  parties.  (Lewis  v.  Sawyer,  44  Me. 
332;  Hosford  v.  Kanouse,  45  Mich.  620.)  The  prin- 
ciple that  nearness  of  relationship  between  the  promisee 
and  the  person  to  take  a  benefit  under  the  contract 
will  allow  such  third  person  to  bring  an  action,  though 
overruled  in  England,  is  followed  by  some  cases.  (Ex- 
change Bank  v.  Rice,  107  Mass.  42.)  The  statutory 
or  code  provision,  requiring  actions  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  gives  the  party 
for  whose  benefit  a  contract  is  made  the  right  of  action. 
So  where  a  j^romise  is  made  to  a  third  party,  and  ac- 
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cepted  by  him,  though  he  is  not  a  party  to  the  contract^ 
he  can  yet  assert  his  right  under  such  contract.  (Em- 
mitt  V.  Brophy,  42  Ohio  St.  82.)  Under  the  old  rule 
the  promisee  would  have  been  trustee  for  the  party  to 
be  benefited.  It  is  now  quite  generally  held,  and  inde- 
pendent of  code  provisions,  that  a  person  may  maintain 
an  action  on  a  parol  promise  made  to  another  for  his 
benefit.  (Kimball  v.  Noyes,  17  Wis.  71 ;  Flirt  v.  Cade- 
nasso,  64  Col.  83;  Hendrick  v.  Lindsey,  93  U.  S.  143.)* 

Sec.  473.  A  CONTRACT  MAY  BE  ASSIGNED. 
— As  we  have  seen  a  contract  ordinarily  affects  only 
the  parties  to  it.  But  by  acts  of  the  parties  or  by  rules 
of  law  the  parties  may  be  replaced  by  others  who  then 
assume  their  rights  and  obligations. 

Sec.  474.  LIABILITIES  UNDER  A  CON- 
TRACT CANNOT  BE  ASSIGNED.— It  is  a  gen- 
eral principle  that  a  mere  liability  or  debt  cannot  be  as- 
signed. (Cannon  v.  Kreipe,  14  Kans.  324;  Van  Scot- 
ter  V.  Leffets,  11  Barb.  140.)  The  rule  is  said  to  be 
based  on  sense  and  convenience.  A  party  contracts  with 
reference  to  the  character,  credit  and  substance  of  a 
particular  person,  and  could  this  person  place  some  one 
else  in  his  place  to  make  good  his  liability  there  would 
be  no  safety  in  contract.     The  limitations  to  this  rule 


*Another  exception  to  the  general  rule  that  a  third  person  is 
not  effected  by  the  contract  between  others,  is  that  of  Agency. 
In  this  class  of  contracts  the  agent  represents  the  third  party 
and  of  course  may  contract  so  as  to  involve  his  principal.  This 
subject  is  to  be  treated  at  length  in  a  subsequent  number  of  this 
series, 
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are:  1st,  That  the  liabihty  may  be  assigned  with  the 
consent  of  the  party  entitled,  which  is  in  effect  the  rescis- 
sion, by  agreement,  of  one  contract  and  the  substitution 
of  a  new  one  with  different  parties;  2d,  where  the  con- 
tract engages  the  party  to  do  work  which  is  not  de- 
pendent upon  the  special  skill  or  ability  of  the  party^ 
the  work  may  be  done  by  some  other  person  equally 
competent,  but  the  original  party  is  liable  if  the  work  is 
not  done  as  agreed;  3d,  where  an  interest  in  land  is 
transferred,  liabilities  attaching  to  the  enjoyment  of  the 
interest  pass  with  it.     (Anson  on  Cont.,  p.  219.) 

Sec.  475.  ASSIGNMENT  OF  RIGHTS— AT 
COINIMON  LAW. — The  benefits  or  rights  under  a 
contract  may  be  assigned.  But  at  Common  Law,  ex- 
cept in  the  case  of  negotiable  instruments,  the  rights 
under  a  contract  cannot  be  assigned  so  as  to  enable  the 
assignee  to  sue  upon  it  in  his  own  name,  the  action  must 
be  brought  in  the  name  of  the  assignor,  or  his  repre- 
sentatives. By  a  novation,  or  substituted  agreement,  the 
parties  might  discharge  the  old  agreement  and  substitute 
a  new  one.  Thus,  if  A  ow^es  B  a  certain  amount  and 
B  owes  C  the  same  amount,  an  agreement  between  the 
three  that  A  shall  pay  C  instead  of  B,  and  C  shall  accept 
A's  payment  instead  of  B's  will  be  such  a  new  agree- 
ment as  will  substitute  C  for  B,  the  latter  being  dis- 
charged. The  mutual  promises  constitute  the  considera- 
tion for  the  new  agreement,  hence  there  must  be  a  def- 
inite agreement  between  the  parties  and  the  assignee. 
(Forter  v.  Pain,  63  la.  85;  Am.  Lumber  Co.  v.  Mul- 
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crane,  55  Mich.  622;  Murphy  v.  Hanrahan,  50  Wis. 
485.) 

Sec.  476.     SAME    SUBJECT— IN   EQUITY.— 

In  equity  the  rights  under  a  contract  may  be  assigned 
and  the  assignee  maintain  a  suit  upon  it  in  his  own  name. 
The  only  exception  to  this  is  in  the  case  of  a  contract 
for  personal  services,  the  right  to  which  may  not  be 
assigned.  The  assignment  to  be  supported  in  equity, 
and  a  suit  maintained  upon  it,  must  conform  to  certain 
conditions.  These  are:  1.  A  consideration  must  have 
been  given  by  the  assignee.  2.  The  person  obligated 
under  the  contract  is  not  liable  until  he  has  notice  of 
the  assignment,  otherwise  the  assignment  is  valid  from 
the  moment  made.  3.  The  assignee  takes  subject  to  all 
defenses  that  might  have  been  set  up  against  the  as- 
signor.    (Anson  on  Cont.,  p.  222.) 

As  regards  notice,  it  is  held  that  a  payment  by  the 
debtor  to  his  creditor  without  notice  of  the  assignment 
of  the  claim  is  a  good  discharge.  And  that  as  between 
successive  purchasers  of  a  chose  in  action  he  who  first 
gives  notice  to  the  debtor  will  be  entitled  to  payment. 
(Judson  V.  Corcoran,  17  How.  615;  Murdock  v.  Dick- 
son, 21  Mo.  138.)  But  some  cases  hold  that  purchasers 
take  title  according  to  the  priority  of  time,  regardless 
of  notice  to  the  debtor.  (Thayer  v.  Daniels,  113  Mass. 
129;   Summers  v.  Huston,  48  Ind.  230.) 

The  rule  as  to  the  assignee  taking  subject  to  all  de- 
fenses good  against  the  assignor  may  be  varied  by  the 
express  agreement  of  the  parties,  providing  that  an  as- 
signment shall  be  free  from  equities. 
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Sec.  477.     SAME  SUBJECT— BY  STATUTE. 

— Choses  in  action,  or  rights  arising  from  contracts  are 
made  assignable  by  statute  in  the  several  States,  but 
the  statutes  are  not  uniform  in  their  terms  or  construc- 
tion. The  statutes  usually  require  the  suit  to  be  brought 
in  the  name  of  the  real  party  in  interest,  and  this  author- 
izes the  assignee  to  bring  the  action  in  his  own  name. 

The  rules  applicable  to  assignments  in  equity  apply 
largely  to  the  cases  of  statutory  assignments.  Every 
right  of  property  which  was  assignable  in  equity  and 
survives  to  the  personal  representatives  of  the  owner  is 
assignable  under  the  statutes.  (Hoyt  v.  Thompson,  5 
N.  Y.  320;  Grand  v.  Ludlow,  8  O.  St.  37.)  The  right 
and  duty  to  render  personal  service  cannot  be  assigned. 
(Chapin  v.  Longworth,  31  Ohio  St.  421;  Palo  Pinta 
Co.  V.  Gano,  60  Tex.  249.)  The  right  of  action  for  a 
tort  is  not  generally  assignable,  except  such  actions  for 
torts  as  survive  to  the  personal  representatives.  ( Stew- 
art V.  Railway  Co.,  62  Tex.  246.)  Actions  for  deceit, 
breach  of  promise  of  marriage,  negligent  injury  to  the 
person,  malicious  prosecution  and  the  like  are  not  as- 
signable. (Dayton  v.  Fargo,  45  Mich.  153;  Ward  v. 
Blackwood,  41  Ark.  295.) 

The  creditor  can  assign  his  claim  without  the  assent 
of  his  debtor,  but  if  the  debtor  has  the  right  to  pay  the 
claim  as  a  whole,  a  part  of  it  cannot  be  assigned  without 
his  assent.  (Madeville  v.  Welch,  5  Wheat.  277.)  No 
particular  form  of  assignment  is  required,  and  if  a  parol 
assignment  is  good  in  equity  it  is  good  under  the  statute. 
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The  assignment  may  be  conditional  or  for  security.  No- 
tice to  the  debtor  is  not  necessary  as  between  the  parties 
to  the  assignment,  but  should  be  given  by  the  assignee 
if  he  wishes  to  protect  himself  from  subsequent  assign- 
ments by  the  assignor,  or  from  payment  being  made  to 
him  by  the  debtor.  (Farley's  Appeal,  76  Pa.  St.  42.) 
The  assignee  takes  subject  to  equities  in  favor  of 
the  debtor  at  the  time  of  the  assignment.  (Spinning  v. 
Sullivan,  48  Mich.  5;  Kleeman  v.  Frisbie,  63  111.  482.)* 

Sec.  478.  SAME  SUBJECT— BY  OPERATION 
OF  LAW. — Independent  of  the  act  of  parties  rights 
and  liabilities  in  contract  may  be  transferred  from  one 
person  to  another.  Rights  arising  from  contract  are 
transferred  by  operation  of  law  to  others  in  the  case  of 
interests  in  realty  which  run  with  the  land,  and  when 
by  the  death  or  bankruptcy  of  a  party  his  representa- 
tives acquire  his  rights  and  liabilities  for  certain  pur- 
poses. 

Covenants  that  Run  with  the  Land.  Agreements  or 
covenants  in  a  lease  which  "touch  and  concern  the  thing 
demised,"  as  to  repair,  pass  to  the  assignee  of  the  lessee 
whether  expressed  to  have  been  made  with  the  lessee  and 
"assigns"  or  not.  (Anson  on  Cont.,  p.  232;  Leppla  v. 
Mackey,  31  Minn.  75.)  And  by  statute  the  assignee 
of  the  reversioner  or  landlord  is  entitled  to  maintain  an 


*The  rules  regarding  the  transfer  of  rights  under  contract 
which  are  negotiable  will  be  treated  under  the  subject  "Nego- 
tiable Instruments"  in  a  subsequent  number  of  this  series. 


90  CONTRACTS. 

action  on  the  covenants  of  the  lease.  (Baldwin  v.  Walk- 
er, 21  Conn.  168;  Smith  v.  Harrison,  42  O.  St.  184.) 

At  Common  Law  covenants  entered  into  with  the 
owner  of  land,  and  for  his  benefit,  if  not  merely  per- 
sonal, and  concerning  the  land,  pass  to  his  assignees; 
while  covenants  entered  into  by  the  owner  of  land  which 
restrict  his  enjoyment  of  the  land  do  not  bind  his  as- 
signees unless  an  easement  is  created.  (Keppel  v. 
Bailey,  2  Mylne  &  Keen  517;  Cole  v.  Hughes,  54  N. 
Y.  444.)  The  reason  of  the  rule  is  the  impolicy  of  al- 
lowing land  to  be  trammeled  in  its  transfer  by  contracts 
of  previous  owners.  (National  Bank  v.  Segur,  39  N. 
J.  L.  184.) 

The  common  law  rule  just  stated  that  covenants  lim- 
iting the  enjoyment  do  not  pass  to  assignees  is  changed 
by  the  courts  of  equity,  which  enforce  restrictive  cov- 
enants made  between  parties  to  a  deed  though  the  land 
has  been  assigned.  (Stines  v.  Dorman,  25  Ohio  St. 
460;  Anson  on  Cont.,  p.  234-5.) 

The  Death  or  Bankruptcy  of  a  Party.  The  death  of 
a  party  passes  to  his  personal  representative  all  his  per- 
sonal estate,  and  all  rights  in  action  affecting  it,  and  all 
liabilities  chargeable  upon  it.  Covenants  affecting  free- 
hold pass  to  the  heir  or  devisee  of  the  realty.  (Anson 
on  Cont.  235.)  The  exception  to  this  rule  is  that  con- 
tracts of  personal  service  expire  with  either  of  the  parties 
to  them,  and  performance  of  contracts  which  depend 
upon  personal  skill,  or  service  cannot  be  demanded  of 
the  personal  representative.  Nor  can  a  breach  of  a  con- 
tract which  involves  a  purely  personal  loss,  as  a  breach 
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of  promise  to  marry,  give  a  right  of  action  to  the  execu- 
tors. (Chamberlain  v.  WilHamson,  2  M.  &  S.  408; 
Grubb,  Admr.,  v.  Sull,  32  Grat.  203.) 

The  assignee  of  a  bankrupt  is  appointed  for  the  j^ur- 
pose  of  collecting  the  assets  and  settling  the  liabilities 
of  the  estate.  The  same  jirinciples  which  apply  to  per- 
sonal representatives  apply  largely  to  him. 


CHAPTER  IV. 

THE  INTERPRETATION  OF  CONTRACT. 

Sec.  479.  WHAT  IS  MEANT  BY  THE  IN- 
TERPRETATION OF  CONTRACT.— By  the  in- 
terpretation of  contract  is  meant  the  method  of  deter- 
mining its  validity,  scope  and  effect  when  before  the 
com-t.  Definite  rules  have  been  established  by  the  courts 
for  proving  the  terms,  for  permitting  extrinsic  evidence 
when  the  contract  is  written,  and  for  construing  the 
meaning  of  terms  used,  and  these  are  the  rules  which 
demand  our  attention  in  the  present  chapter. 

Sec.  480.  INTERPRETATION  A  MATTER 
OF  LAW. — The  interpretation  or  construction  of  a 
contract  is  for  the  court,  that  is,  is  a  matter  of  law. 
Where  the  dispute  is  as  to  what  was  said  in  an  oral  con- 
tract it  is  a  question  of  fact  for  the  jury  to  determine. 
But  when  the  agreement  between  the  parties  is  proved  it 
is  for  the  court  to  determine  its  effect,  and  neither  party 
can  avoid  the  plain  meaning  of  his  words  by  claiming 
he  did  not  intend  what  he  said.  So  where  the  parties 
have  written  out  their  agreement  in  full,  by  a  rule  of 
evidence  they  are  precluded  from  adding  to  or  varying 
such  written  agreement  by  oral  or  parol  evidence.  This 
general  rule  of  evidence  applying  to  written  contracts 
is  subject  to  certain  exceptions,  or  the  rule  when  inter- 
preted admits  certain  extrinsic  evidence,  and  this  ad- 
missible evidence  Anson  classifies  under  three  heads: 

92 
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"I.  Proof  of  existence  of  document.  Evidence  as  to 
the  fact  that  there  is  a  document  purporting  to  be  a 
contract,  or  part  of  a  contract. 

"2.  Of  fact  of  agreement.  Evidence  that  the  pro- 
fessed contract  is  in  truth  what  it  professes  to  be.  It 
may  lack  some  element  necessary  to  the  formation  of 
contract,  or  be  subject  to  some  parol  condition  upon 
which  its  existence  as  a  contract  depends. 

"3.  Of  terms  of  contract.  Evidence  as  to  the  terms 
of  a  contract.  These  may  requne  illustration  which  ne- 
cessitates some  extrinsic  evidence;  or  they  may  be  am- 
biguous and  then  may  in  like  manner  be  explained; 
or  they  may  comprise,  unexpressed,  a  usage  the  nature 
and  effect  of  which  have  to  be  proved. 

"We  are  thus  obliged  to  consider  (1)  evidence  as  to 
the  existence  of  a  document,  (2)  evidence  that  the  docu- 
ment is  a  contract,  (3)  evidence  as  to  its  terms."  (An- 
son on  Contract,  pp.  238-9.) 

Sec.  481.  (1)  PROOF  OF  THE  DOCUMENT. 
— If  the  contract  is  under  seal  it  is  proved  by  calling  one 
of  the  attesting  witnesses,  and  if  dead  or  incapable  or 
out  of  the  jurisdiction,  by  proving  the  handwriting  of 
the  witness.  (Richards  v.  Skiff,  8  O.  St.  586;  Elliott  v. 
Dycke,  78  Ala.  150.)  If  the  contract  is  not  under  seal, 
that  is,  a  simple  contract,  it  is  necessary  to  identify  the 
party  sued  as  the  one  making  the  contract  by  parol  evi- 
dence. So,  if  the  writing  is  only  a  part  of  the  contract, 
or  consists  of  several  documents  unconnected  (except 
where  the  statute  of  frauds  requires  a  connected  mem- 
orandum), or  the  written  instrument  is  lost,  oral  evi- 
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dence  is  admissible,  to  complete  the  contract,  or  connect 
the  writings,  or  prove  the  contents  of  the  lost  document. 
(Anson  on  Cont.,  p.  241;  ]\Iyers  v.  Munson,  65  la.  423; 
Blake  v.  Coleman,  22  Wis.  396.) 

Sec.  482.  (2)  EVIDENCE  AS  TO  FACT  OF 
AGREE INIENT. — A  written  contract  may  be  sho^vn 
invalid  by  parol  evidence  of  the  incapacity  of  a  party, 
want  of  genuine  consent,  illegality  or  immortality  of 
object,  and  the  like.  (Wooden  v.  Shotwell,  23  N.  J.  L. 
465 ;  Totten  v.  United  States,  92  U.  S.  105.)  So  it  may 
be  shown  that  no  consideration  passed  for  the  promise; 
and  that  a  contract  formally  executed  never  received 
the  assent  of  the  parties,  or  that  their  assent  depended 
on  a  contingency  which  has  not  happened.  (Anderson 
V.  Walter,  34  Mich.  113.)  That  is,  evidence  is  admis- 
sible not  to  vary  a  written  contract  but  to  show  that 
there  never  had  been  a  contract  at  all,  as  the  writing 
does  not  conclusively  establish  the  existence  of  the 
contract.  (Burnes  v.  Scott,  117  U.  S.  582;  Leddy  v. 
Barney,  139  Mass.  394.) 

Sec.  483.  (3)  EVIDENCE  AS  TO  TERMS  OF 
THE  CONTRACT.— The  general  rule  of  law  is  that 
the  written  statement  of  a  contract  forms  the  best  evi- 
dence of  the  intention  of  the  parties,  and  is  not  to  be 
enlarged  or  varied  by  parol  evidence.  Exceptions  to 
this  rule  mentioned  by  Anson  are:  (a)  Terms  supple- 
mental or  collateral  to  so  much  of  the  agreement  as  is 
in  writing;  (b)  cases  requiring  explanation  of  the  terms 
of  the  contract;    (c)  in  introducing  a  custom  or  usage 
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into  the  contract;   (d)  in  applying  equitable  remedies  in 
a  case  of  mistake.      (Anson  on  Cont.  244.) 

Sec.  484.  SAME  SUBJECT— EXCEPTIONS 
NOTICED.— (a)  Where  all  the  terms  have  not  been 
put  in  the  writing,  parol  evidence  of  the  supplemental 
terms  is  admissible  as  completing  the  contract.  (Lyon 
V.  Lenon,  106  Ind.  567;  Mobile,  etc.  v.  Jurey,  111  U.  S. 
584.)  An  example  of  a  collateral  term  allowed  to  be 
proven  by  parol  is  cited  by  Anson,  where  a  farmer 
made  a  lease  upon  the  parol  promise  by  the  lessor  that 
the  game  upon  the  land  should  be  killed  down,  and  he 
was  allowed  damages  for  the  breach  of  this  promise, 
though  it  was  not  mentioned  in  the  lease.  (Anson  on 
Cont.  245.)  Such  collateral  agreements  will  be  ad- 
mitted if  it  be  not  contrary  to  the  ^vritten  agreement. 
(Walker  v.  France,  113  Pa.  St.  203;  Keen  v.  Beckman, 
66  la.  672.) 

(b)  The  explanation  of  the  terms  of  a  written  con- 
tract may  be  necessary  to  identify  parties,  as  to  show 
the  position  which  a  contracting  party  occupies,  as  an 
agent,  partner,  and  the  like.  (Leach  v.  Dodson,  64 
Tex.  185.)  Or  to  identify  the  subject-matter  of  the 
contract.  (Barrett  v.  Murphy,  14  Mass.  133;  Thomp- 
son V.  Stewart,  60  la.  223.)  Or  to  show  the  applica- 
tion of  a  phrase,  where  a  vessel  is  warranted  as  "sea- 
worthy," a  house  promised  to  be  kept  in  "tenantable" 
repair,  and  the  like,  parol  evidence  is  admissible  to  show 
what  the  parties  intended  by  these  phrases.  (Anson 
on  Cont.,  p.  246.) 

(c)  A  written  contract  may  be  explained  by  parol 
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evidence  of  a  local  custom  or  usage,  though  a  term  is 
thereby  added,  or  a  different  meaning  given  to  one  of 
its  terms.  (Lowe  v.  Lehman,  15  Ohio  St.  179;  Brown 
Chemical  Co.  v.  Atkinson,  91  N.  C.  389;  Swift  Iron  & 
Steel  Co.  v.  Drury,  37  O.  St.  242.)* 

The  custom  or  usage  to  be  admissible  must  not  be  at 
variance  with  the  express  terms  of  the  contract,  or  re- 
pugnant to  statutory  law.  (Mansfield  v.  Inhabitants, 
15  Gray  159.)  Or  against  public  policy,  or  unreason- 
able or  oppressive.  (Raisin  v.  Clark,  41  Md.  158; 
Penna.  Coal  Co.  v.  Sanderson,  94  Pa.  St.  302.)  And 
words  of  manifest  and  clear  import  should  not  be  given 
an  unnatural  meaning.  (Lawson  on  Usages  &  Cus- 
toms, p.  434;  Hedden  v.  Roberts,  134  Mass.  138.) 

(d)  Where  an  offer  has  been  made  through  a  mis- 
take, or  a  written  agreement  is  made  and  through  mu- 
tual mistake  a  term  of  the  contract  is  contrary  to  the 
intention  of  the  parties,  it  may  be  shown  by  parol  evi- 
dence that  the  real  agreement  of  the  parties  was  differ-- 


*These  usages  are  annexed  to  the  agreement  on  the  "presump- 
tion that  in  such  transactions  the  parties  did  not  mean  to  express 
in  writing  the  whole  of  the  contract  by  which  they  intended  to  be 
bound,  but  to  contract  with  reference  to  those  known  usages." 
(Hutton  V.  Warren,  I.  M.  &  W.  466;  Soutier  v.  Kellerman,  18 
Mo.  509.) 

Lowe  V.  Lehman,  15  Ohio  St.  179.  In  this  case  it  was  held 
parol  evidence  of  a  local  custom  to  estimate  the  number  of  brick 
by  measurement  of  the  walls,  upon  a  uniform  rule  based  on  the 
average  size  of  brick,  was  admissible  under  a  written  contr.ict 
to  lay  the  brick  by  the  thousand.  (Contra,  Sweeney  v.  Thoma- 
son,  9  Lea  (Tenn.)  359.) 
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ent.  (Webster  v.  Cecil,  30  Beav.  62.)  The  equity 
courts  will  rectify  a  mutual  mistake  in  a  deed  or  writing, 
and  make  the  document  conform  to  the  true  intention 
of  the  parties,  and  for  this  purpose  oral  evidence  is  ad- 
missible. (Fowler  v.  Fowler,  4  D.  &  J.  250.)  If  the 
mistake  is  not  mutual,  oral  evidence  will  be  admitted 
only  in  cases  having  an  element  of  fraud  in  them,  as 
where  the  mistake  was  caused  by  the  party  in  whose  fa- 
vor it  operated,  and  was  known  to  him  before  the  con- 
tract changed  his  position.     (Anson  on  Cont.,  p.  250.) 

Sec.  485.  RULES  OF  CONSTRUCTION.— The 
contract  being  proved  as  to  the  terms  and  stipulations 
of  the  parties,  and  the  written  agreement  having  been 
explained  as  we  have  just  described,  the  court  follows 
certain  rules  of  construction  in  interpreting  such  con- 
tract.   These  are: 

(1)  Intention  of  the  Parties.  The  intention  of  the 
parties  is  to  be  ascertained  from  the  words  used,  and 
when  ascertained  governs.  The  words  cannot  be  forced 
to  mean  what  the  parties  ignorantly  intended  them  to 
mean;  "horses"  could  not  be  read  "oxen"  by  the  court, 
until  it  was  made  certain  by  extrinsic  evidence  that  it 
was  so  intended.  (2  Pars.  Cont.  495.)  The  words  are 
to  be  understood  in  their  plain  and  literal  meaning,  but 
in  case  of  error,  or  mutual  mistake,  the  contract  may  be 
rectified,  which  is  to  be  distinguished  from  construction. 
This  rule  is  modified,  however,  by  another,  that  a  valid 
legal  construction  is  preferred  to  one  invalid,  and  a  con- 
struction that  will  make  the  contract  mean  something  to 
one  which  will  render  it  senseless. 
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(2)  General  Rules.  Every  contract  is  to  be  con- 
strued with  reference  to  its  object  and  all  of  its  terms; 
and  likewise  the  situation  of  the  parties  at  the  time  of 
contracting,  and  the  purpose  and  intention  of  making 
the  contract  are  to  be  considered  in  determining  the  in- 
tention of  the  parties. 

The  terms  used  are  to  be  construed  according  to 
their  plain,  ordinary  and  popular  sense,  except,  of 
course,  technical  words,  which,  when  employed,  are 
supposed  to  be  used  with  regard  to  their  technical 
sense,  and  to  be  always  used  in  the  same  sense.  But 
the  contract  is  to  be  supported  rather  than  defeated. 
Again,  all  instruments  are  construed  "contra  profer- 
entum,"  or  most  strongly  against  him  who  gives  or 
undertakes,  or  enters  into  an  obligation;  the  reason  of 
this  rule  being  that  a  person  is  supposed  to  regard  his 
own  interests  first,  and  having  promised  and  chosen 
his  own  words,  he  should  be  held  to  all  they  may  im- 
port as  against  him  who  accepts.  (2  Pars.  Cont.  507.) 
General  words  will  be  limited  by  more  specific  and  par- 
ticular descriptions  of  the  subject-matter  to  which  they 
refer.  Exceptions  and  conditions  in  a  contract  will  con- 
trol only  so  far  as  they  extend,  as  the  conditions  are  not 
favored. 

At  Common  Law  the  time  within  which  a  contract 
was  to  be  performed  was  of  the  essence  of  the  contract 
in  all  cases,  but  in  equity  this  was  not  so,  and  unless 
the  contract  was  meant  to  depend  upon  being  fulfilled 
at  a  day  certain  it  might  be  performed  within  a  rea- 
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sonable  time.  The  equitable  rule  is  also  the  legal  rule 
to-day,  and  in  the  absence  of  an  express  agreement 
to  that  effect,  time  will  not  be  regarded  as  of  the  es- 
sence of  the  contract.  ( Maltby  v.  Austin,  65  Wis.  527. ) 
And  in  some  States  equity  may  disregard  a  stipulation 
declaring  time  of  the  essence  of  the  contract,  if  it  would 
be  unconscionable  to  allow  it.  (Cole  v.  Wells,  49 
JNIich.  453;  Ballard  v.  Cheney,  19  Neb.  58;  Austin  v. 
Wacks,  30  Minn.  335.) 


CHAPTER  V. 

THE  DISCHARGE  OF  CONTRACT. 

Sec.  486.  HOW  THE  DISCHARGE  OF  A 
CONTRACT  MAY  BE  EFFECTED.— The  modes 
in  which  a  contract  can  be  discharged  are  thus  stated  by 
Anson : 

1.  Agreement. — It  may  be  discharged  by  the  same 
process  which  created  it,  mutual  agreement. 

2.  Performance. — It  may  be  performed;  and  all  the 
duties  undertaken  by  either  party  may  be  thereby  ful- 
filled, and  all  the  rights  satisfied. 

3.  Breach. — It  may  be  broken;  upon  this  a  new  ob- 
ligation connects  the  parties,  a  right  of  action  possessed 
by  the  one  against  the  other. 

4.  Impossibility. — It  may  become  impossible  by  rea- 
son of  certain  circumstances  which  are  held  to  exon- 
erate the  parties  from  their  respective  obligations. 

5.  Operation  of  Law. — It  may  be  discharged  by  the 
operation  of  rules  of  law  upon  certain  sets  of  circum- 
stances.    (Anson  on  Cont.,  p.  257.) 

These  respective  methods  of  discharging  a  contract 
will  be  considered  in  the  present  chapter. 

Sec.  487.  (1  )  DISCHARGE  BY  AGREE- 
MENT.— The  contract  which  is  created  by  the  agree-- 
ment  of  the  parties  may  be  discharged  in  the  same  way. 
And  the  agreement  of  the  parties  which  effects  its  dis- 

100 
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charge  may  be  in  the  form  of  a  waiver  or  rescission,  a 
substituted  agreement,  or  result  from  the  happening  of  a 
specified  event  which  was  to  discharge  the  contract, 
called  a  condition  subsequent.  (Anson  on  Cont.  248.) 
Sec.  488.  SAME  SUBJECT  —  WAIVER  — 
When  the  parties  to  a  contract  agree  that  it  shall  no 
longer  be  binding  upon  them,  the  contract  is  waived, 
cancelled  or  rescinded.  But  in  discharging  a  contract 
in  this  way,  it  is  to  be  observed  that  a  consideration  must 
appear  for  the  agreement  to  waive.  In  executory  con- 
tracts the  release  of  each  party  is  the  consideration  for 
the  promise  of  each  to  waive.  ( Kelly  v.  Bliss,  54  Wis. 
187.)  And  the  agreement  to  waive  a  claim  arising 
from  contract,  after  it  had  fully  accrued,  nothing  re- 
maining to  be  done  by  the  party  waiving,  would  be 
void  for  lack  of  consideration.  (Moore  v.  Detroit  Lo- 
comotive Works,  14  Mich.  266.)  This  rule  is  said  by 
the  weight  of  authority  to  apply  to  promissory  notes, 
and  a  waiver  of  rights  under  them  cr.nnot  be  made  by 
parol  without  consideration.  (Seymour  v.  Menham, 
17  Johns.  169;  Byers  v.  Ryington,  34  la.  205.)* 

*In  Foster  v.  Dawber,  6  Exch.  839,  it  was  held  "that  it  is 
competent  for  both  parties  to  an  executory  contract,  by  mutual 
agreement,  without  any  satisfaction,  to  discharge  the  obhgation 
of  that  contract.  But  an  executed  contract  cannot  be  discharged 
except  by  a  release  under  seal,  or  by  perfonnance  of  the  obliga- 
tion, *  *  *  but  a  promissory  note  or  a  bill  of  exchange  ap- 
pears to  stand  on  a  different  footing  to  simple  contracts,  *  * 
and  may  be  discharged  by  express  waiver."  But  this  is  not  the 
American  rule.  Where  a  bill  or  note  is  surrendered  with  the 
intent  and  for  the  purpose  of  discharging  the  debt,  and  without 


102  CONTRACTS. 

Sec.  489.  SAME  SUBJECT— SUBSTITUTED 
AGREEMENT.— Where  the  parties  by  agi^eement 
substitute  a  new  party  for  one  of  those  contracting,  or 
so  alter  the  terms  of  the  contract  as  to  make  it  different 
from  and  inconsistent  with  the  original  contract,  the 
contract  is  said  to  be  discharged  by  substituting  another 
agreement  in  its  place.  (Church  v.  Florence  Iron 
Wks.,  45  N.  J.  L.  129.)  If  the  agreement  thus  dis- 
charged is  one  required  to  be  in  writing  by  the  Stat- 
ute of  Frauds,  the  new  agreement  should  also  be  in 
writing.  (Browne  on  Stat,  of  Frauds,  411.)  When  a 
party  is  substituted  for  another,  a  new  contract  results 
though  the  terms  remain  the  same.  (Boyd  v.  Ber- 
trand,  7  Ark.  321.)  The  substitution  may  be  by  ex- 
press agreement  between  the  parties,  or  arise  by  im- 
plication from  conduct  indicating  that  the  substitution 
is  satisfactory.  (Hart  v.  Alexander,  2  M.  &  W.  484; 
Luddington  v.  Bell,  77  N.  Y.  141.) 

Sec.  490.  SAME  SUBJECT  —  CONDITION 
SUBSEQUENT.— The  parties  may  have  agreed  in 
their  contract  that  the  failure  to  fulfill  a  specified  term, 
or  the  happening  of  a  stated  event,  should  discharge 
the  contract,  or  they  may  have  agreed  that  one  of  the 
parties  should  have  the  right  to  determine  it  upon  no- 
tice to  the  other. 

The  discharge  of  a  contract  by  the  occurrence  of  a 


fraud  or  mistake,  it  operates  as  a  discharge  of  the  debt,  and 
without  consideration  if  the  transaction  is  fully  executed.  (Al- 
bert V.  Zcigler,  29  Pa.  St.  50;  Larkin  v.  Hardcnbrook,  90  N. 
Y.  334.) 
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specified  condition  or  event,  is  illustrated  by  the  case 
of  a  bond,  the  liability  upon  it  being  terminated  upon 
the  happening  of  the  condition  expressed.  In  con- 
tracts of  personal  service  it  is  quite  customary  to  stipu- 
late for  the  determination  of  the  contract  by  a  reason- 
able notice  being  given,  and  in  England  these  stipula- 
tions have  grown  into  presumptions  of  fact,  but  not  in 
this  country.  (Miller  v.  Goddard,  34  Me.  102;  The 
Saxonia  Co.  v.  Cook,  7  Col.  572.) 

Sec.  491.  SAME  SUBJECT— FORM  OF  DIS- 
CHARGE BY  AGREEMENT.— "The  general  rule 
is,  that  a  contract  must  be  discharged  in  the  same  form 
as  that  in  which  it  is  made.  A  contract  under  seal  can 
only  be  discharged  by  agreement;  if  that  agreement  is 
also  under  seal,  a  contract  entered  into  by  parol  may  be 
discharged  by  parol."     (Anson  on  Cont.,  p.  268.) 

This  rule,  as  stated  by  Anson,  is  qualified  by  Ameri- 
can cases,  and  a  contract  under  seal  may  be  modified 
or  rescinded  by  an  executed  parol  contract.  (Cook  v. 
Murphy,  70  111.  96;  Green  v.  Wells,  2  Cal.  584;  Allen 
v.  Jacquish,  21  Wend.  632.)  The  parties  having  acted 
upon  the  parol  of  agreement  and  altered  their  situa- 
tion it  would  be  an  injustice  not  to  give  it  effect.  (Rob- 
inson V.  Bullock,  6Q  Ala.  554.)  So  it  is  held  that  the 
contract  under  seal  may  be  discharged  by  a  parol  con- 
tract, after  there  has  been  a  breach.  (McMurphy  v. 
Garland,  47  N.  H.  323.) 

A  parol  or  simple  contract  may  be  discharged  by 
word  of  mouth  or  in  writing,  regardless  of  the  fact  that 
the  contract  discharged  is  in  writing.     The  only  ex- 
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ception  to  this  is  that  already  noticed  in  regard  to  the 
discharge  of  a  contract  which  the  Statute  of  Frauds  re- 
quires to  be  in  writing,  such  a  contract,  if  discharged  by 
a  new  agreement,  requires  the  new  agreement  to  be  in 
writing.  (Ante,  Sec.  489;  ^Nlusselman  v.  Stoner,  31 
Pa.  St.  265;  Hill  v.  Blake,  97  N.  Y.  216.)* 

Sec.  492.  (2)  DISCHARGE  BY  PERFORM- 
ANCE.— When  a  contract  has  been  fully  performed 
according  to  its  terms  on  both  sides  it  is  discharged. 
But  the  performance  by  one  party  of  his  promise,  un- 
less it  is  a  promise  given  for  an  executed  consideration, 
does  not  necessarily  discharge  the  contract,  though  it 
may  do  so. 

Payment  is  a  common  mode  of  discharging  a  con- 
tract by  performance.  The  contract  may  contemplate 
the  payment  of  a  sum  certain  at  a  specified  time,  and 
payment  of  this  sum  is  a  performance  of  the  contract. 
But  the  payment  may  result  in  performance  by  being 
substituted  for  some  other  act,  or  by  being  accepted  in 
satisfaction  of  a  breach  of  the  contract.!  When  a  ne- 
gotiable instrument  is  given  in  payment  of  a  contract 

*But  it  is  held  that  a  substituted  performance  agreed  upon 
by  parol,  fully  executed  by  the  vendor,  and  accepted  by  the 
vendee,  may  be  set  up  in  defense  at  law  in  a  suit  on  a  written 
contract  within  the  statute  of  frauds.  Long  v.  Hartwell,  34  N. 
J.  L.  116. 

fPayment,  then,  is  the  performance  of  a  contract,  w^hether 
it  be  a  performance  of  an  original,  or  of  a  substituted  contract, 
or  of  a  contract  in  which  payment  is  the  consideration  for  a 
forbearance  to  exercise  a  right  of  action  which  may  have  arisen 
from  the  brea,cb  of  an  agreement."     (Anson  on  Cont.  p.  272.) 


THE  DISCHARGE  OF  CONTRACT.  105 

claim,  if  the  parties  expressly  agree  that  it  shall  be  a 
discharge  of  the  existing  liabilities,  the  note  alone  can 
be  sued  on.  Otherwise  the  note  is  but  a  conditional 
discharge,  and  failure  to  pay  it  revives  the  previous  lia- 
bility.* 

A  mere  tender,  whether  of  payment  or  of  perform- 
ance of  an  act,  may  discliarge  the  person  tendering  from 
further  obligation  under  the  contract.!  Where  the 
performance  due  is  the  payment  of  a  sum  of  money, 
tender  does  not  discharge  the  debt,  and  the  debtor  must 
remain  ready  and  willing  to  pay,  and  if  sued  must  pay 
the  money  into  court,  and  such  tender  if  full  and  suffi- 
cient will  protect  him  from  liability  for  costs.J 

*Emerine  v.  O'Brien,  36  Ohio  St.  491 ;  Walsh  v.  Lennon,  98 
111.  27 ;  McGuire  v.  Bidwell,  64  Tex.  43.  A  distinction  is  made 
between  notes  given  for  precedent  debts,  and  those  given  for 
contemporaneous  debts.  Where  the  note  of  a  third  person  is 
given  for  a  debt  contracted  at  the  time,  the  inference  is  that 
the  note  is  in  payment  of  the  indebtedness,  but  this  is  not  the 
case  if  the  debt  is  a  precedent  one,  or  the  note  of  the  debtor 
is  given  for  a  present  debt.  (Ford  v.  Mitchell,  15  Wis.  308; 
Whitbeck  v.  Van  Ness,  11  Johns.  409.)  If  the  debtor  indorses 
the  note  of  the  third  party  it  operates  as  a  conditional  pay- 
ment.    (Shriver  v.  Keller,  27  Pa.  St.  61.) 

fSimmons  v.  Green,  35  Ohio  St.  104;  Cleveland  v.  Sterrctt, 
70  Pa.  St.  204.  Thus  if  the  vendor  of  an  article  does  all  he 
agreed  in  regard  to  delivery  of  the  article,  and  the  purchaser 
fails  to  accept  the  article,  the  vendor  is  discharged  by  such 
tender,  and  may  sue  for  the  breach,  or  successfully  defend  if 
sued. 

|See  State  statutes  for  requisites  of  tender.  (Rev.  Stat. 
Ohio,  Sees.  5137-8.)  Art.  I.,  Sec.  10,  U.  S.  Const,  prohibits 
the  States  from  making  anything  but  gold  and  silver  coin  a 
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Sec.  493.     (3)   DISCHARGE  BY  BREACH.— 

A  party  who  fails  to  perform  his  promises  under  a  con- 
tract thereby  commits  a  breach  of  the  contract,  and 
such  breach  in  every  instance  gives  the  other  party  a 
right  of  action  either  to  secure  damages  for  the  breach 
or  to  enforce  the  party  in  default  to  specifically  per- 
form his  promise.  Further,  such  breach  by  a  party 
may  discharge  the  other  party  from  the  performance 
of  what  he  has  promised  in  the  contract.  It  is  to  be 
observed  that  while  every  breach  gives  a  right  of  ac- 
tion to  the  opposite  party,  it  may  not  be  sufficient  to 
discharge  such  party  from  his  duty  of  performance. 
So  it  is  necessary  to  inquire  in  what  case  a  breach  will 
amount  to  a  discharge.     (Anson  on  Cont.  276.) 

Sec.  494.    SAME  SUBJECT— AS  INDICATED 
BY   THE   METHOD   OF   THE   BREACH.— A 

breach  of  contract  may  occur:  (a)  By  a  party  renounc- 
ing his  liabilities  under  it,  (b)  by  a  party  so  acting  as  to 
make  it  impossible  to  fulfill  his  promise,  (c)  or  by  the 
party  totally  or  partially  failing  to  perform  what  he  has 
promised.     (Anson  on  Cont.  281.) 


tender  in  payment  of  debts.  As  a  rule  the  party  tendering  a 
money  payment  should  not  only  have  the  money  about  him, 
and  in  ruch  denominations  that  the  amount  due  may  be  paid 
without  having  to  give  change,  but  should  produce  it,  unless 
this  is  waived  by  the  absolute  refusal  of  the  creditor  to  receive 
it.  (Aulger  V.  Clay,  109  111.  487;  Elderkin  v.  Fellows,  60  Wis. 
339.)  This  subject  will  be  considered  more  fully  in  connection 
with  the  subject  of  "Personal  Property"  in  a  later  number  of 
this  series. 
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(a)  A  party  may  renounce  his  liability  under  a  con- 
tract before  performance  is  due,  or  in  the  course  of  per- 
formance. If  he  renounces  it  in  toto  before  perform- 
ance is  due,  the  other  party  may  treat  the  contract  as 
discharged,  and  sue  at  once  for  a  breach.:!:  So,  if  the 
party  during  performance  refuses  to  perform  his 
part,  the  other  party  is  discharged  from  further  per- 
formance and  may  bring  an  immediate  action  for  the 
breach.* 

(b)  The  action  of  the  party  which  makes  it  impos- 
sible for  him  to  fulfill  his  promise  may  also  be  before  or 
during  performance.  In  either  case,  if  one  of  the  par- 
ties by  some  positive  act  makes  it  impossible  that  he 
should  perform  his  promise,  it  is  such  a  breach  of  the 
contract  as  will  discharge  the  other  party,  who  may  sue 
at  once  for  the  breaoli,  and  if  the  impossibility  occurs 
when  the  contract  is  part  performed,  the  plaintiff  may 
sue  also  on  a  quantum  meruit  for  the  part  done.f 

(c)  A  partial  or  total  failure  of  a  party  to  perform 
what  he  has  promised  without  an  open  expression  of 
intention    to   abandon   his   rights   under   the   contract. 


IHochster  v.  Dektour,  2  E.  &  B.  678;  Crabtree  v.  Messer- 
smith,  19  la.  182;  James  v.  Adams,  16  W.  Va.  267.  The  ex- 
pression of  intention  not  to  perform  should  amount  to  an  ab- 
solute refusal,  and  be  treated  as  such  by  the  opposite  party. 
(Dingley  v.  Oler,  117  U.  S.  503.) 

*Anson  on  Cont.,  p.  284;  Hosmer  v.  Wilson,  7  Mich.  304; 
Collins  V.  Delaporte,  115  Mass.  162. 

fWolf  V.  Marsh,  54  Cal.  288;  Boyle  v.  Guysinger,  12  Ind. 
273;  Hawley  v.  Keeler,  53  N.  Y.  114;  Rankin  v.  Darnell,  11 
B.  Monr.  30;  Lovell  v.  Mut.  Life  Ins.  Co.,  Ill  U.  S.  264. 
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may,  or  may  not,  discharge  the  other  party.  In  the 
cases  just  considered  the  party  in  default  by  breach, 
has,  by  renunciation,  or  acts  making  it  impossible  for 
him  to  perform,  made  performance  by  the  other  party 
minecessary;  the  breach  causing  a  discharge  of  the 
contract  as  regards  the  party  injured,  nothing  remains 
but  the  right  of  action  for  the  breach.  But  where  the 
breach  results  from  a  failure  of  ^performance  by  one 
party,  the  other  may  yet  have  to  perform  his  promise 
under  the  contract,  though  having  a  right  of  action  for 
the  breach  by  the  other.  If  the  promises  of  the  parties 
are  independent  of  one  another,  then  a  breach  by  one 
party  failing  to  perform  does  not  discharge  the  other 
from  his  promise;  but  if  the  promises  are  conditional 
upon  one  another,  the  failure  to  perform  by  one  will 
discharge  the  other.  Hence  we  shall  have  to  consider 
promises  which  are  independent,  and  those  which  are 
conditional. 

Sec.  495.  SAME  SUBJECT  —  INDEPEND- 
ENT PROMISES. — A  promise  may  be  independent 
in  several  ways:  (i)  It  may  be  absolute,  (ii)  it  may  be 
divisible,  (iii)  it  may  be  subsidiary.  (Anson  on  Cont., 
p.  287.) 

(i)  By  an  absolute  promise  is  meant  one  for  which 
the  consideration  is  the  mere  liability  of  the  other 
party,  and  not  the  performance  of  his  promise.*  The 
order  in  which  things  are  to  be  done   serves  to   test 


*Anson  gives  as  an  illustration  of  absolute  promises  a  case 
in  which  one  party  agreed  to  raise  500  soldiers  and  take  them 
to  a  port,  and  the  other  to  provide  transportation  and  victuals 
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whether  the  promises  are  absolute  or  not.t  And  the 
modern  tendency  is  to  favor  that  construction  which 
will  render  the  promises  dependent  rather  than  abso- 
lute.* 

(ii)  Where  the  performance  of  a  promise  is  divisible 
a  partial  breach  is  no  discharge.  A  common  example 
in  which  the  promise  of  each  party  is  thus  divisible  in 
its  performance  is  the  sale  of  goods  by  a  contract  under 
which  the  delivery  and  acceptance  are  to  take  place  by 
installments.  The  decisions  are  conflicting  in  regard 
to  installment  contracts  being  divisible  or  not.f     The 


to  transport  them  to  Galicia ;  the  party  failed  to  provide  the 
ships  and  victuals  at  the  time  appointed,  and  when  sued  for 
the  breach  set  up  as  a  defense  that  the  plaintiff  had  not  raised 
the  soldiers.  The  defense  was  held  bad  on  demurrer,  as  the 
promises  were  distinct  covenants,  and  to  be  performed  inde- 
pendent of  one  another.  Either  having  an  action  against  the 
other  for  non-performance.  (Anson  on  Cont.  p.  288;  Ware 
V.  Chappell,  Style,  186;  Dey  v.  Fox.  9  Wend.  129.) 

IMattock  V.  Kinglake,  10  A.  &  E.  50 ;  McCoy  v.  Bixbee,  6 
Ohio  312 ;  Street  Ry.  Co.  v.  Butler,  50  Cal.  574. 

*Hamilton  v.  Thrall,  7  Ncbr.  218;  Scheland  v.  Erpelding, 
6  Or.  258. 

fin  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14,  where  a  quantity 
of  coal  was  sold  to  be  delivered  in  equal  monthly  installments 
for  a  year,  and  one  party  was  to  send  wagons  to  get  the  coal, 
and  failed  to  send  wagons  sufficient  to  receive  the  first  in- 
stallment, it  was  held  that  this  did  not  authorize  the  other 
party  to  rescind  the  contract.  (Scott  v.  Killaning  Coal  Co., 
89  Pa.  St.  231 ;  Cohen  v.  Piatt,  69  N.  Y.  348.) 

In  Norrington  v.  Wright,  115  U.  S.  203,  it  was  held  that 
the  failure  to  ship  a  monthly  installment  of  iron  rails  as 
agreed  did  authorize  the  other  party  to  rescind  the  contract 
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default  in  one  installment  may  show  intent  to  break 
the  contract,  as  where  it  is  accompanied  with  a  state- 
ment to  that  effect,  or  where  the  non-payment  of  one 
installment  indicates  the  inability  of  the  buyer  to  pay 
for  the  rest.  So  the  parties  may  agree  that  there  shall 
be  a  full  performance  of  a  divisible  contract  before  the 
other  promise  is  binding.:!: 

(iii)  "Where  a  promise  is  to  be  performed  in  the 
course  of  the  performance  of  the  contract  and  after 
some  of  the  consideration,  of  which  it  forms  a  part,  has 
been  given,  it  will  be  regarded  as  subsidiary,  and  its 
breach  will  not  effect  a  discharge  unless  there  be  words 
expressing  that  it  is  a  condition  precedent,  or  unless 
the  performance  of  the  thing  promised  be  plainly  es- 
sential to  the  contract."*     So  a  warranty  of  quality  in 


and  refuse  to  receive  the  remaining  installments.  The  monthly 
shipment  was  considered  as  a  condition  precedent,  the  failure 
of  which  authorized  the  repudiation  of  the  whole  contract. 
This  case  is  directly  contra  to  Simpson  v.  Crippin,  as  are  Hill 
V.  Blake,  97  N.  Y.  221 ;  llobson  v.  Bohn,  27  Minn.  233,  and 
numerous  others. 

JAnson  on  Cont.,  p.  292;  Cutter  v.  Powell,  6  T.  R.  320. 
*Anson  on  Cont.  p.  294;  Bettini  v.  Gye,  1  Q.  B.  D.  183. 
In  this  case,  Bettini,  a  singer,  agreed  to  be  in  London  at  least 
six  days  before  the  commencement  of  his  engagement,  for  the 
purpose  of  rehearsals.  The  promise  was  broken  by  his  arriving 
only  two  days  ahead,  and  the  manager  of  the  opera,  to  whom 
Bettini  had  engaged  liimself  as  a  singer  upon  terais  of  which 
the  above  was  one,  elected  to  treat  the  contract  discharged.  But 
the  court  held  that  this  tenn  was  not  expressly  made  vital  to 
the  contract,  and  since  from  a  survey  of  the  whole  contract 
the  failure  of  the  term  did  not  change  the  (contract,  it  did  not 
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an  executed  contract  of  sale  is  an  example  of  a  sub- 
sidiary promise,  for  a  breach  of  which  damages  are  re- 
coverable, but  the  contract  stands. 

Sec.  496.  SAME  SUBJECT— CONDITIONAL 
PROMISES. — Conditional  promises  are,  as  regards 
time  of  performance,  either  subsequent,  concurrent,  or 
precedent.  The  effect  of  a  condition  subsequent  has 
already  been  considered.  {Ante,  Sec.  490.)  The  rights 
of  the  one  to  the  promise  of  the  other  is  terminable  upon 
the  happening  of  the  specified  event. 

A  condition  is  concurrent  when  the  rights  of  the  one 
party  are  dependent  upon  his  doing,  or  being  prepared 
to  do,  something  at  the  same  time  that  the  other  party 
performs  his  promise.  Thus,  payment  and  delivery,  in 
a  contract  of  sale  in  which  nothing  is  said  as  to  the  time 
of  payment,  are  concurrent  conditions;  and  neither 
party  can  enforce  performance  by  the  other  without 
standing  ready  and  willing  to  perform  his  part.* 


go  to  the  root  of  the  matter  so  as  to  authorize  the  defendant  to 
rescind. 

A  contract  which  is  entire  and  indivisible,  as  a  contract  to 
work  for  "six  months  certain"  at  a  stated  price  per  month, 
gives  the  party  stipulating,  no  right  to  recover  for  a  part  per- 
formance. (Larkin  v.  Buck,  11  Ohio  St.  561;  Grant  v.  John- 
son, 5  N.  Y.  247.)  But  this  rule  is  being  modified  b>'  later 
decisions.  (Wilson  v.  Wagar,  26  Mich.  464;  Wolf  v.  Gerr,  43 
la.  339;  Benjamin  on  Sales,  4th  Am.  Ed.  Vol.  12  p.  902.) 

*"Where  goods  are  sold,  and  nothing  is  said  as  to  the  time 
of  delivery  or  the  time  of  payment,  and  everything  the  seller 
has  to  do  with  them  is  complete,  the  property  vests  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident  which 
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And  like  concurrent  conditions  are  the  mutual  prom- 
ises of  the  parties,  which  are  each  the  entire  considera- 
tion for  the  other.  Where  the  mutual  promises  are  the 
whole  consideration  on  hoth  sides,  neither  can  sue  the 
other  without  averring  that  he  has  performed,  or  is  ready 
to  perform,  his  promise.! 

A  condition  precedent  is  defined  to  be,  "a  statement 
or  promise,  the  untruth  or  non-performance  of  which 
discharges  the  contract."  (Anson  on  Cont.,  p.  303.) 
In  the  case  of  a  promise  which  is  a  condition  precedent 
the  rights  of  the  one  to  the  promise  of  the  other  does 
not  attach  until  sometliing  has  been  done,  or  has  hap- 


may  happen  to  the  goods,  and  the  seller  is  liable  to  deliver  them 
whenever  they  are  demanded  upon  payment  of  the  price;  but 
the  buyer  has  no  right  to  have  possession  of  the  goods  till  he 
pays  the  price."  (Bay lay,  J.,  in  Bloxam  v.  Sanders,  4  B.  & 
C.  941  ;  Elevator  Co.  v.  Bank,  23  Ohio  St.  311 ;  Brunswick  & 
Balke  Co.  v.  Martin,  20  Mo.  App.  158;  Simmons  v.  Green,  35 
0.  St.  104.) 

fAnson  on  Cont.,  p.  299;  Boone  v.  Eyre,  1  H.  Bl.  273n. 
But  the  rules  stated  in  this  section  are,  in  the  case  of  sales,  exe- 
cutory or  executed,  modified  to  this  extent;  that  goods  which 
do  not  answer  the  description  of  the  article  sold,  or  are  not 
marketable  and  worthless,  the  buyer  is  not  bound  to  accept 
them,  and  if  he  has  done  so  and  paid  the  price,  he  may  re- 
scind the  contract  and  recover  it  back.  (Cosgrove  v.  Bennett, 
32  Minn.  341 ;  ]Marston  v.  Knight,  29  Me.  341 ;  Bronson  v. 
Turner,  77  Mo.  489;  Rogers  v.  Hanson,  35  la.  283;  Byers  v. 
Chapin,  28  Ohio  St.  306.)  Some  cases  hold  that  the  right  to 
rescind  an  executed  contract  of  sale  for  breach  of  warranty 
is  confined  to  cases  where  the  warranty  is  fraudulent.  (Hoover 
V.  Sidener,  98  Ind.  290;  Wright  v.  Davenport,  44  Tex.  164.) 
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pened,  which  the  parties  treated  as  essential  to  the  con- 
tract.* 

But  if  the  parties  do  not  treat  a  statement  or  promise 
as  essential  it  fails  to  become  such  a  condition  as  will 
discharge  the  contract  and  is  treated  as  a  warranty,  and 
only  gives  rise  to  an  action  for  dama^es.f 

Sec.  497.  SAME  SUBJECT  —  REMEDIES 
FOR  BREACH.— When  the  contract  is  discharged  by 
a  breach,  the  injured  party  has  the  three  distinct  rights: 
(a)  To  be  exonerated  from  further  performance,  (b)  to 
sue  upon  a  quantum  meruit,  if  he  has  done  anything 
under  the  contract,  this  being  considered  a  new  cause 
of  action  based  upon  the  conduct  of  the  parties;  (c)  to 
sue  for  the  breach  of  the  contract.  (Anson  on  Cont.,  p. 
308.)  And,  further,  whether  the  contract  be  discharged 
or  not  by  the  breach,  the  injured  party  may  maintain 
an  action  for  damages  for  the  loss  suffered,  and  in  cer- 

*That  a  breach  of  a  condition  precedent  discharges  a  con- 
tract, see  Roger  v.  Sheerer,  77  Me.  323;  Bell  v.  Hoffman,  92 
N.  C.  273.  But  the  performance  may  be  waived,  or  rendered 
impossible  by  act  of  God,  the  law  or  the  other  party,  and  then 
it  does  not  discharge.     (Dermott  v.  Jones,  2  Wall.  1.) 

fAnson  on  Cont,  p.  304.  And  the  same  author  thus  de- 
fines a  warranty,  "Warranty  is  a  more  or  less  unqualified 
promise  of  indemnity  against  a  failure  in  the  performance  of 
a  term  in  the  contract.  *  *  *  The  breach  of  a  term  which 
amounts  to  a  warranty  will  give  a  right  of  action,  though  it 
will  not  take  away  existing  liabilities;  it  is  a  mere  promise  to 
indemnity."  But  the  courts  do  not  use  the  terms  "condition" 
and  "warranty"  with  the  same  precision  as  Anson,  and  fre- 
quently use  the  terms  as  synonymous.  (Norrlngton  v.  Wright, 
115  U.  S.  203;  Benjamin  on  Sales,  4th  Am.  ed.,  Sec.  965.) 


114  CONTRACTS. 

tain  cases  may,  by  an  action  for  specific  performance, 
compel  the  defaulting  party  to  carry  out  the  terms  of 
the  contract. 

Damages.  The  general  rule  for  determining  the 
amount  of  damages  recoverable  is,  that  the  amount 
shall  be  the  equivalent  of,  or  a  compensation  for,  the 
loss  or  injury  sustained.*  If  no  loss  has  occurred  the 
plaintiff  is  entitled  to  "nominal  damages,"  by  which  is 
meant  "a  sum  of  money  that  may  be  spoken  of,  but 
that  has  no  existence  in  point  of  quantity,"  as,  for  exam- 
ple, "six  cents."t 

Remote  or  consequential  damages,  by  which  is  meant 
such  as  arise  indirectly  from  the  breach  of  an  agreement, 
cannot  be  recovered.  The  rule  being  that  the  plaintiff 
may  recover  the  actual  and  direct  loss  sustained  by  him, 
and  for  such  consequential  injuries  as  are  the  natural 
and  fair  results  of  the  defendant's  violation  of  his  con- 
tract. J    Another  statement  of  this  rule  is  that  the  plain- 


*Noble  V.  Ames  Mfg.  Co.,  112  Mass.  497;  Buckley  v.  Buck- 
ley, 12  Nev.  439;  Griffin  v.  Colver,  16  N.  Y.  494. 

fBeaumont  v.  Greathead,  2  C.  B.  494. 

JManahan  v.  Smitli,  19  O.  St.  384;  Daniels  v.  Ballantine, 
23  O.  S.  532.  Where  the  plaintiff  agi-eed  to  do  a  piece  of 
work  at  a  stated  price,  and  defendant  refused  to  let  the  work 
be  done  in  breach  of  the  contract,  the  damages  were  held  to 
be  the  profits  arising  from  the  doing  of  the  work.  (DooHttle 
V.  McCullough,  12  O.  St.  360.)  Profits  contingent  upon  fu- 
ture bargains,  or  other  contracts,  or  speculations,  are  not  in 
general  recoverable.  (U.  S.  v.  Behan,  110  U.  S.  338;  Sterling 
Orfrjui  Co.  V.  House,  25  W.  Va.  64;  Goodrich  v.  Hubbard,  51 
Mich.  62.) 
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tiff  is  entitled  to  such  damages  as  might  have  been  sup- 
posed by  the  parties  to  be  the  natural  result  of  a  breach 
of  the  contract ;  or  such  as  might  have  been  in  their  con- 
templation when  the  contract  was  made.* 

An  exception  to  the  general  rule  that  damages  are 
recoverable  only  as  compensation  and  not  by  way  of 
punishment,  is  made  in  the  case  of  the  breach  of  prom- 
ise of  marriage,  where  the  injury  to  the  feelings  of  the 
plaintiff  are  considered  as  specific  pecuniary  loss.f 

Specific  Performance.  Specific  performance  is  an 
equitable  remedy  which  compels  a  party  to  carry  out 
his  agreement  as  promised;  if  the  promise  is  to  for- 
bear, then  the  corresponding  remedy  is  by  an  injunc- 
tion to  compel  forbearance.  As  a  rule  these  remedies 
cannot  be  resorted  to  where ;  (a)  The  conmion  law  rem- 
edy of  damages  is  adequate  to  the  loss  sustained;  (b) 
or  the  matter  of  the  contract  is  such  that  the  courts 
cannot  supervise  its  execution.! 


*  Anson  on  Cont.,  p.  310;  Hadley  v.  Baxendale,  9  Exch. 
355;  Shouse  v.  Neiswanger,  18  Mo,  App.  24^5;  Fleming  v. 
Beck,  48  Pa.  St.  312;  Buffalo  Barb  Wire  Co.  v.  Phillips,  64. 
Wis.  338. 

t Johnson  v.  Travis,  33  Minn.  231 ;  Thorn  v.  Knapp,  42  N. 
Y.  474 ;  Sedgwick  on  Damages,  437. 

JAnson  on  Cont.,  p.  312;  Lumley  v.  Wagner,  1  D.  M.  &  G. 
604.  In  this  case  the  court  refused  to  specifically  enforce  a 
contract  to  sing  in  the  plaintiff's  theater,  but  restrained  the 
defendant  from  singing  elsewhere.  (Port  Clinton  R.  Co.  v. 
Cleveland  R.  Co.,  13  0.  St.  544-550 ;  Marble  Co.  v.  Ripley,  10 
Wall.  358.) 
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Sec.  498.  SAME  SUBJECT  — DISCHARGE 
OF  RIGHT  OF  ACTION  ARISING  FROM 
BREACH. — The  right  of  action  arising  from  the 
breach  of  a  contract  may  be  discharged  in  either  of  three 
ways:  (a)  By  consent  of  parties ;  (b)  by  the  judgment 
of  a  court  of  competent  jurisdiction;  (c)  by  lapse  of 
tune.      (Anson  on  Cont.,  p.  314.) 

(a)  The  person  entitled  may  consent  to  release  or 
waive  the  right  of  action,  and  this  release  if  made  upon 
consideration  discharges  the  right.  {Ante,  Sec.  488.) 
Or  the  parties  may,  by  an  accord  and  satisfaction,  dis- 
charge the  right  of  action.* 

(b)  The  judgment  of  a  court  having  jurisdiction  of 
the  right  of  action  in  the  plaintiff's  favor  discharges 
or  merges  the  right  of  action  into  a  contract  of  record. 
If  the  judgment  is  adverse  to  the  plaintiff  he  is  estop- 
ped from  bringing  another  suit  on  the  same  cause,  but 
on  appeal  a  higher  court  may  reverse  such  judgment. 
A  judgment  adverse  to  the  plaintiff  in  order  to  dis- 
charge the  action  by  estoppel,  must  have  been  a  final 
judgment  rendered  upon  the  merits  of  the  case.f 

(c)  Aside  from  the  statutes  of  limitations  lapse  of 
time  does  not  affect  the  rights  of  parties  to  contracts.^ 


*Pettis  V.  Ray,  344 ;  Hcmmingway  v.  Stansell,  106  U.  S.  399; 
Simmons  v.  Hamilton,  56  Cal.  493. 

fAtkins  V.  Anderson,  63  la.  739;  Gage  v.  Ewing,  114  HI. 
315;  Knapp  v.  Eldridge,  33  Kans.  106;  Maxwell  v.  Clark,  139 
Mass.  112. 

J:Each  State  regulates  the  time  within  which  actions  must 
be  brought  by  statutes,  called  "Statutes  of  Limitations."  They 
are  founded  on  older  English  statutes,  but  are  not  uniform  in 
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The  statutes  withdraw  the  remedies  after  the  lapse  of 
the  specified  time,  but  do  not  extinguish  the  rights. 
Hence  remedies  barred  by  the  statute  of  Hmitations 
may  be  revived  in  certain  ways,  as  by  acknowledgment 
or  by  part  payment. f 

Sec.  499.  (4)  DISCHARGE  BY  IMPOSSI- 
BILITY OF  PERFORMANCE.— As  a  general  rule 
a  subsequent  impossibility  of  performance  will  not  ex- 
cuse a  party  who  has  made  an  unconditional  promise 
to  do  a  thing. $     But  a  group  of  exceptions  to  the  rule 


their  provisions.  The  EngHsh  statute  of  21  James  I,  c.  16,  re- 
quired actions  on  simple  contract  to  be  brought  within  six  years, 
and  on  specialties  within  twenty  years.  See  Wood  on  Lim.  of 
Actions;  Rev.  Stat.  Ohio,  Sees.  4974-4992. 

fAn  acknowledgment  to  revive  a  debt  barred  by  the  statute 
of  limitations  must  be  made  with  the  formalities  required  by 
the  statute;  must  amount  to  a  promise  to  pay  the  debt,  and 
be  made  by  and  to  the  proper  person.  (Riddel  v.  Brizzolara, 
64  Cal.  354;  Parker  v.  Shuford,  76  N.  C.  219;  Wood  on  Lim. 
of  Actions,  128.)  Part  payment  to  revive  a  barred  action  must 
amount  to  an  acknowledgment ;  it  must  be  made  on  account 
of  the  barred  debt,  and  as  a  part  payment  of  a  greater  debt. 
(Benton  v.  Holland,  58  Vt.  533;  Miner  v.  Lorman,  56  Mich. 
212.) 

J"If  the  promisor  make  the  performance  of  his  promise  con- 
ditional upon  its  continued  possibility,  the  promisee  takes  the 
risk.  *  *  *  If  the  promisor  makes  his  promise  uncondi- 
tionally, he  takes  the  risk  of  being  himself  liable,  even  though 
performance  should  become  impossible  by  circumstances  be- 
yond his  control."  (Anson  on  Cont.  321-2;  Paradine  v.  Jane, 
Aleyn,  26 ;  Harrison  v.  Mo.  Pac.  R.  Co.,  74  Mo.  371 ;  The 
Harriman,  9  Wall.  172;  Jones  v.  U.  S.,  96  U.  S.  29;  School 
Dist.  No.  1  V.  Dauchy,  25  Conn.  530.) 
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have  been  established  by  judicial  precedents.  Thus,  if 
the  impossibility  arises  from  a  change  in  the  law  of  the 
country,  the  promisor  will  be  exonerated.*  Or,  if  the 
continued  existence  of  a  specific  thing  is  essential  to  the 
performance  of  the  contract,  its  destruction,  without 
fault  of  either  party,  discharges  the  contract.! 

And  if  the  object  of  the  contract  is  the  rendering  of 
personal  services,  it  will  be  discharged  by  impossibility 
arising  from  the  death  or  illness  of  the  promisor.:!". 

Sec.  500.  (5)  DISCHARGE  OF  CONTRACT 
BY  OPERATION  OF  LAW.— The  operation  of 
rules  of  law  in  certain  cases  discharge  a  contract;  thus, 
the  bankruptcy  of  a  party  when  legally  determined  by  a 
competent  court  discharges  previous  debts  and  liabili- 
ties, so  the  contract  may  be  merged  into  a  higher  obli- 
gation as  a  judgment  or  deed,  and  by  spoliation  or  aln 
teration  of  a  deed  or  \vritten  contract  it  may  be  dis- 
charged. 


*Pcople  V.  Ins.  Co.,  91  N.  Y.  174;  Semmes  v.  Ins.  Co.,  13 
Wall.  158;  Miss,  etc.,  R.  Co.  v.  Green,  9  Heisk.  (Tenn.)  588. 

fTaylor  v.  Caldwell,  3  B.  &  S.  826;  Dexter  v.  Norton,  47 
N.  Y.  65;  Powell  v.  R.  Co.,  12  Oreg.  489;  Wells  v.  Calnan,  107 
Mass.  514. 

tGreen  v.  Gilbert,  21  Wis.  401;  Fenton  v.  Clark,  11  Vt. 
557;  Harrington  v.  Fall  River  Iron  Works  Co.,  119  Mass.  82; 
Spalding  v-  Rosa,  "^1  N.  Y.  40.  The  preva/ence  of  a  fatal  dis- 
ease in  i'he  vicinity  where  work  was  to  be  performed  was  held 
to  discharge  a  laborer  from  his  contract  for  service  in  Lake- 
man  V.  Pollard,  43  Me.  463.  Though  in  Dewey  v.  School  Dist., 
43  Mich.  480,  the  closing  of  a  school  on  account  of  smallpox 
was  held  not  to  discharge  a  contract  with  the  teacher. 
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To  effect  a  merger  of  a  simple  contract,  the  security 
given  in  its  stead  should  be  of  a  higher  efficiency;  the 
subject  matter  of  both  securities  should  be  identical, 
and  the  parties  the  same.* 

In  general,  the  alteration  or  spoliation  of  a  deed  or 
instrument  in  writing,  which  will  effect  its  discharge, 
must  be  made  by  a  party  to  the  contract,  or  while  in  his 
possession  and  for  his  benefit,!  without  the  consent  of 
the  other  party,  and  such  alteration  must  be  material, 
that  is,  cause  the  instrument  altered  to  have  a  different 
legal  effect. J 


*Anson  on  Cont.  p.  326;  Martin  v.  Hamlin,  18  Mich.  364; 
Hutchins  v.  Hebbard,  34  N.  Y.  24 ;  Doty  v.  Martin,  32  Mich. 
462. 

fMartin  v.  Tradesmen's  Ins.  Co.,  101  N.  Y.  504;  Wilming- 
ton V.  Kitchen,  91  N.  C.  39;  Peirsol  v.  Grimes,  30  Ind.  129. 
Material  alteration  made  by  a  stranger  will  not  avoid  the  in- 
strument. (Fullerton  v.  Sturges,  6  Ohio  St.  529.)  And  see 
Nickerson  v.  Swift,  135  Mass.  518;  Sullivan  v.  Rudisill,  63 
la.  158. 

JGreenl.  Ev.  5 ;  Fuller  v.  Green,  64  Wis.  159. 


PRINCIPLES  OF  THE  LAW  OF 
PARTNERSHIPS. 


CHAPTER  I. 

OF  THE  FORMATION  OF  PARTNERSHIP. 

Sec.  501.     INTRODUCTORY.— Partnerships  are 

of  ancient  origin,  and  the  law  of  partnerships  is  a  com- 
pound of  the  Roman  Civil  Law,  the  Law-Merchant, 
and  the  Common  Law.  Under  the  Roman  law  part- 
nership was  founded  upon  confidence,  and  was  inde- 
pendent of  contract.  The  partners,  usually  united  by  ai 
tie  of  blood,  were  mutual  trustees  in  the  business,  and 
shared  the  profits  in  proportion  to  the  contribution  each 
made  to  the  common  fund.  During  the  middle  ages, 
when  trade  was  carried  on  under  great  difficulties,  part- 
nership assumed  its  modern  form.  It  was  recognized  as 
a  contractual  relation,  but  the  necessity  of  trade  confin- 
ing partners  to  members  of  the  same  family,  perpetuated 
the  Roman  principle  of  its  being  a  confidential  relation 
and  negatived  the  doctrine  of  consideration,  which  had 
become  the  controlling  element  in  contractual  relations. 
Partnership  became  a  function  of  trade;  by  the  Law- 
Merchant  a  partner  had  the  power  to  buj^  sell,  or  make 
any  contract  in  the  course  of  trade;  the  Common  Law, 
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which  recognized  joint  ownership,  but  did  not  permit  the 
joint  owner  to  sell  or  mortgage  his  co-tenant's  share, 
found  it  necessary  to  incorporate  the  rules  of  the  Law- 
JNIerchant,  and  thus  we  have  the  special  rules  applicable 
to  joint  owners  who  are  partners.* 

Sec.  502.  AUTPIORITIES.— Of  the  English 
writers  on  Partnersliip  we  mention  Archbold,  CoUyer, 
Lindley,  and  Pollock.  American  writers  on  the  sub- 
ject are  Theophilus  Parsons,  Story,  Bates,  James  Par- 
sons and  Mechem.  Ewell  and  Went  worth  are  Ameri- 
can editors  of  Lindley's  work. 

The  student  is  also  referred  to  the  statutes  of  his 
State,  as  many  principles  regulating  partnerships  are 
now  fixed  by  local  statutes.  This  is  especially  true  of 
Limited  partnerships,  and  partnership  associations.  In 
England  the  law  of  partnership  has  been  codified,  and 
this  has  been  done  in  several  of  the  American  States.! 

Sec.  503.  MANNER  OF  TREATING  THE 
SUBJECT. — The  subject  of  Partnership  can  be  best 
treated  under  the  three  parts,  into  which  it  naturally  di- 
vides itself:  1.  The  formation  of  partnerships,  or  the 
assuming  the  relations  of  partners.  2.  The  principles 
which  regulate  partnership  during  its  existence.  3.  The 
principles  by  which  the  business  is  wound  up.$  Ac- 
cordingly we  shall  in  the  present  chapter  treat  of  the 
formation  of  partnership;  in  the  second,  of  the  princi- 

*Sec  Sees.  1,  2,  3,  .5,  J.  Parsons'  Prin.  of  Part. 
fSce  Louisiana  Code,  Sees.  2801-2890;  Code  of  Calif.,  Sees. 
2401-2520;  also  Codes  of  Montana  and  Dakota. 

iThis  is  the  division  followed  by  J.  Parsons  in  his  treatise. 
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pies  regulating  partnership;  and,  in  the  third,  of  the 
dissolution  of  partnership. 

Sec.  504.  PARTNERSHIP  DEFINED.— 
"Partnership  is  a  legal  relation,  based  upon  the  express 
or  implied  contract  of  two  or  more  competent  persons 
to  unite  their  property,  labor  or  skill  in  carrying  on  some 
lawful  business  as  principals  for  their  joint  profit.  The 
persons  so  united  are  called  'partners.'  The  term  'co- 
partnership' is  sometimes  used  to  designate  the  rela- 
tion, and  the  term  'co-partners'  to  designate  the  par- 
ties.    The  partners  collectively  are  called  the  firm."* 

There  is  difficulty  in  defining  a  partnership,  as  the 
term  has  a  double  significance.  1.  It  is  a  contract  rela- 
tion subsisting  between  persons  who  have  united  their 
property,  labor  or  skill  in  an  enterprise  or  business  as 
principals  for  the  purpose  of  joint  profit.  2.  It  is  also 
the  organization  as  an  entity,  or  the  thing  created  and 
existing  by  reason  of  such  persons  entering  into  the 
relation  described. 

Sec.  505.  HOW  PARTNERSHIP  IS  CRE- 
ATED.— To  create  a  partnership  two  things  must  con- 


*Mechem,  Elements  of  Partnership,  Sec.  1. 

"Partnership  is  the  relation  which  subsists  between  persons 
carrying  on  a  business  in  common  with  a  view  to  profit."  (Eng. 
Part.  Act  of  1890.) 

"A  partnership  is  the  contract  relation  subsisting  between 
persons  who  have  combined  their  property,  labor  or  skill  in  an 
enterprise  or  business  as  principals  for  the  purpose  of  joint 
profit." — Bates  on  Partnership. 

"Partnership  is  the  association  of  two  or  more  persons  for 
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cur:  1.  There  must  be  a  valid  agreement  to  enter  into 
it.     2.  The  agreement  must  be  executed,  or  acted  upon. 

Sec.  506.  SAME  SUBJECT— THE  VALID 
AGREEMENT. — By  a  valid  agreement  is  meant  that 
the  partnership  contract,  or  the  articles  of  agreement 
between  the  partners,  must  have  the  ordinary  essentials 
of  a  binding  legal  contract,  and  that  the  partnership 
should  have  a  legal  object. 

The  partnership  agreement  may  be  express  or  im- 
plied. The  parties  may  expressly  agree  orally  or  in 
writing  to  become  partners,  upon  certain  stipulated  con- 
ditions, or  the  existence  of  the  partnership  may  be  im- 
plied or  inferred  from  transactions  between  the  parties, 
as  the  law  presumes  that  the  parties  intend  the  legal  con- 
sequences of  their  voluntary  acts.  (Duryea  v.  Whit- 
comb,  31  Vt.  393.) 

The  contract  or  agreement  between  the  parties  to  a 
partnership  agreement  must  be  mutual  and  voluntary. 
No  person  can  be  introduced  into  a  partnership  with- 
out the  consent  of  all  the  partners,  but  this  consent  may 
be  expressly  given  or  implied  from  their  acquiescence  in 
permitting  the  new  party  to  assume  the  position  and  du- 
ties of  a  partner. 

A  partnership  contract,  like  other  contracts,  is  vitiated 
and  avoided  by  fraud,  deception,  coercion,  and  the  like. 
It  must  have  competent  parties,  and  be  upon  considera- 


the  purpose  of  carrying  on  business  together  and  dividing  its 
profits  between  them."     (Sec.  2395  Cal.  Code.) 
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tion.*  It  may  be  oral  or  in  writing,  but  in  cases  where 
the  statute  of  frauds  requires  contracts  to  be  in  writing, 
the  statute  must  be  followed. 

Sec.  507.  SAME  SUBJECT— THE  AGREE- 
MENT MUST  BE  EXECUTED.— The  mere  exec- 
utory agreement  to  form  a  partnership  does  not  invest 
the  parties  with  the  character  of  partners,  or  constitute 
the  partnership.  There  must  be  something  done  to 
carry  out  the  agreement  and  consummate,  or  launch, 
the  partnership.  The  agreement  must  be  executed. 
Until  the  agreement  has  been  acted  upon  the  partner- 
ship has  not  come  into  being,  and  a  breach  of  the 
agreement  gives  only  a  right  of  action  for  damages  or 
a  suit  in  equity  for  specific  performance  of  the  agree- 
ment, f 

Sec.  508.  WHEN  THE  PARTNERSHIP  BE- 
GINS.— ^Where  the  partnership  agreement  is  express, 
and  a  date  is  set  in  the  articles  for  the  commencement 
of  the  partnership,  it  is  presumed  to  have  commenced 
on  that  date  in  the  absence  of  other  evidence.  Where 
the  partnership  is  implied  from  acts,  it  will  be  presumed 
to  have  commenced  when  those  acts  transpired.  It  is 
the  intention  of  the  parties,  expressly  stated,  or  implied 
from  their  actions,  which  governs.  The  written  agree- 
ment may  be  varied  to  conform  with  the  facts,  and,  if 


*The  mutual  agreements  to  become  partners,  and  the  contri- 
bution of  the  parties  usually  form  the  consideration.  The  con- 
tributions need  not  be  equal.     (Mechem  on  Part.,  Sec.  33.) 

fReed  v.  Meagher,  14  Colo.  335;  Buzard  v.  McAnulty,  77 
Tex.  438;  s.  c.  14.  S.  W.  Rep.  138. 
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such  is  the  mtention,  the  partnership  may  come  into  be- 
ing before  the  articles  of  agreement  are  formulated. t 

The  question  whether  or  not  a  partnership  exists  in 
a  given  case,  may  be  a  question  of  law  or  fact.  When 
the  facts  upon  which  the  partnership  is  based  are  in 
dispute,  it  is  a  question  of  fact  for  the  jury;  if  the  facts 
are  admitted  it  is  a  question  of  law  for  the  court. 
(Morgan  v.  Farrell,  58  Conn.  413;  Boston  Smelting 
Co.  V.  Smith,  13  R.  1.27.) 

The  burden  of  proving  the  existence  of  partnership, 
and  identifying  the  partners,  rests  upon  the  party  set- 
ting up  the  fact  of  partnership.  (Dunham  v.  Love- 
rock,  158  Pa.  St.  197.)  As  between  the  partners  them- 
selves the  fact  of  partnership  may  be  shown  by  the  arti- 
cles, the  conduct  or  admission  of  the  parties,  the  books 
of  the  firm,  or  other  writing,  showing  who  were  the 
partners.  Third  persons  may  show  who  were  the  part- 
ners and  establish  the  partnership  by  parol  evidence  of 
the  admissions  of  the  parties  sought  to  be  charged. 
(Reed  v.  Cremer,  111  Pa.  St.  482.)  The  existence  of  a 
partnership  cannot  be  proved  or  the  partners  identi- 
fied by  general  reputation  or  hearsay.  (Bowen  v. 
Rutherford,  60  111.  41.)  And  the  admissions  of  one 
party  to  charge  another  must  be  shown  to  have  been 
authorized  or  acquiesced  in  by  the  party  to  be  bound. 
(Wanderhurst  v.  De  Witt,  95  Cal.  57.) 

Sec.  509.     WHO  MAY  BECOME  PARTNERS. 
— Any  number  of  competent  persons,  more  than  one, 

fGuice  V.  Thornton,  76  Ala.  466 ;  Cook  v.  Carpenter,  34  Vt. 
121 ;  s.  c.  80  Am.  Dec.  670. 
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may  enter  into  a  partnership.  Persons  who  are  com- 
petent to  transact  ordinary  business  on  their  own  ac- 
count are  competent  to  become  members  of  a  partner- 
ship. Under  this  rule,  infants,  alien  enemies,  persons 
mentally  unsound,  and  those  under  guardianship  are 
incompetent  to  become  partners.  The  contracts  of  in- 
fants being  voidable  and  not  void  permits  an  infant  to 
become  a  j)artner,  but  he  may  at  any  time  before  ma- 
turity set  up  his  infancy  against  personal  liability  as  a 
partner.  As  a  partner  the  infant  has  all  the  rights  and 
powers  of  a  member  of  the  firm;  his  interest  in  the  part- 
nership is  liable  for  the  firm  debts,  and  his  contribution 
may  not  be  recovered  from  the  firm  unless  he  has  been 
induced  to  enter  the  firm  through  fraud.  (Adams  v. 
Beall,  67  JNId.  53.)  At  majority  the  infant  partner 
may  ratify  his  partnership  transactions  and  bind  him- 
self for  obligations  incurred  during  his  minoritj\ 

Corporations  cannot  become  partners  unless  their 
charter  gives  them  express  authority  to  do  so.  (Butler 
V.  Am.  Toy  Co.,  46  Conn.  136.)  But  a  partnership  as 
a  partnership  may  enter  into  another  firm,  or  enter  into 
a  partnership  with  an  individual.  (Raymond  v.  Put- 
nam, 44  N.  H.  160.) 

The  jDcrsonal  representative  of  the  estate  of  a  de- 
ceased person  cannot  make  the  estate  a  partner.  And 
the  purchaser  of  a  partner's  interest  cannot  become  a 
member  of  the  firm  without  the  consent  of  the  other 
partners.  This  is  because  the  relation  is  one  of  confi- 
dence, and  requires  the  utmost  good  faith  between  the 
partners.     Hence  as  a  general  rule  of  partnership  great 
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respect  is  paid  to  the  choice  of  persons  (Delectus  Per- 
sonce)  by  which  partners,  whose  relations  are  founded 
on  mutual  trust  and  confidence,  may  protect  themselves 
from  having  irresponsible  and  untrustworthy  persons 
introduced  into  the  firm.      (Love  v.  Payne,  73  Ind.  80.) 

Sec.  510.  KINDS  OF  PARTNERS.— In  respect 
to  their  relation  to  the  partnership,  partners  are  vari- 
ously designated  as:  Ostensible,  Secret,  Nominal,  Si- 
lent, Dormant,  Retiring,  Incoming,  General  and  Spe- 
cial partners. 

An  Ostensible  partner  is  one  who  is  publicly  held  out 
to  the  world  as  a  partner,  as  by  being  joined  in  the  name, 
sign,  letter  heads,  and  the  like.  A  Secret  partner  is  one 
who  keeps  himself  concealed  from  the  public,  and  from 
all  customers  of  the  partners.  He  profits  by  his  secrecy 
only  while  it  continues. 

A  Nominal  partner  is  one  who,  though  not  a  partner 
in  fact,  is  held  forth  as  a  partner  with  his  own  consent 
so  as  to  make  him  liable  as  a  partner,  on  the  ground 
that  he  has  given  credit  to  the  firm,  and  authorized 
transactions  on  his  responsibility. 

A  Silent  partner  is  one  who  takes  no  active  part  what- 
ever in  the  business  of  the  firm,  and  exercises  none  of  the 
rights  of  a  partner  except  that  of  receiving  his  share  of 
the  profits.  Such  a  partner  is  the  opposite  of  the  active 
partners  or  those  who  participate  in  the  firm  undertak- 
ing. A  partner  who  does  not  participate  in  the  business 
is  a  silent  partner,  whether  he  is  known  or  not  as  a  part- 
ner. 
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A  Dormant  partner  is  one  who  is  both  unknown  and 
secret  to  the  pubhc  and  wholly  inactive  concerning  the 
affairs  of  the  firm. 

A  General  partner  is  one  who,  as  a  member  of  a  lim- 
ited partnership,  transacts  the  business  of  the  firm; 
whose  name  is  used  in  the  firm  name,  and  who  is  liable 
to  the  full  amount  for  the  debts  and  obligations  of  the 
firm.  A  Special  partner  is  one  who  contributes  a  spe- 
cial amount  of  capital  to  a  limited  partnership,  and 
who,  by  complying  with  the  provisions  of  the  law  under 
which  the  limited  partnership  exists,  is  not  liable  for 
debts  of  the  firm  beyond  the  amount  which  he  contrib- 
utes. 

A  person  who  leaves  an  existing  firm  is  called  a  Re- 
tiring partner ;  and  one  who  enters  such  firm  is  called  an 
Incoming  partner. 

Sec.  511.  KINDS  OF  PARTNERSHIP.— Part- 
nerships are  either :  Universal,  General,  Special  or  Lim^ 
ited. 

A  Universal  partnership  is  one  in  which  all  the  prop- 
erty owned  by  the  parties  is  contributed,  and  all  the 
profits  are  joint  benefits.*  A  General  partnership  is 
one  in  which  the  partners  have  united  for  the  general 
purpose  of  conducting  some  kind  of  a  business  as  it  is 
usually  carried  on.  A  Special  partnership  is  one  cre- 
ated for  the  conduct  of  a  single  adventure  or  enterprise. 

A  Limited  partnership  is  one  in  which  one  or  more 

*Universal  partnerships  are  not  common,  but  may  exist. 
(Rice  V.  Barnard,  20  Vt.  479:  U.  S.  Bank  v.  Binncy,  5  Mason 
(U.  S.  Cir.  Ct.)  183;  Gray  v.  Palmer,  9  Cal.  616.) 
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of  the  partners  are  partners  in  the  ordinary  and  general 
way  in  respect  of  authority,  property  and  liability,  and 
where  one  or  more  have  placed  a  certain  sum  in  the  busi- 
ness and  have  no  liability  beyond  the  loss  of  the  sum 
so  contributed.  At  the  Civil  I^aw  this  was  the  normal 
type  of  partnership,  but  now  limited  partnerships  exist 
by  virtue  of  State  statutes.* 

In  addition  to  the  i)artnerships  just  mentioned,  the 
statutes  of  many  States  provide  for  Joint-stock  com- 
panies, which  are  partnerships  with  transferable 
shares;  and  Partnership  associations  limited,  which  are 
crude  forms  of  corporations.!  The  various  unincor- 
porated social  clubs,  societies,  lodges,  granges.  Chris- 
tian and  co-operative  associations,  not  organized  for 
profit,  are  not  partnerships,  and  their  members  cannot 
be  held  liable  as  partners.  But  the  members  of  such 
associations  who  authorize  acts  to  be  done  by  other  mem- 
bers may  be  held  liable  under  the  rules  applicable  to 
principal  and  agent. $ 

Sec.  512.     PURPOSES  OF  PARTNERSHIP.— 

There  is  no  lawful  business  that  may  not  be  the  subject 
of  a  partnership.  But  a  personal  office,  as  a  public  of- 
fice of  any  kind,  is  not  to  be  made  the  subject  of  a  part- 
nership.    There  may  be  a  partnershi})  for  carrying  on 


*See  J.  Parsons  on  Part.,  Sec.  26. 

f Mechem  on  Partnership,  Sec.  7 ;  Rev.  Stat.  Ohio,  Sees. 
3161a-3161m. 

JLafond  V.  Deems,  81  N.  Y.  507 ;  Burt  v.  Lathrop,  52  Mich. 
106. 
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every  sort  of  a  trade,  manufacture,  or  profession. §  At 
Common  Law  land  was  not  a  natural  subject  of  com- 
merce, but  now  a  partnership  may  exist  for  dealing  in 
land,  or  for  improving  land.* 

A  mining  partnership  forms  a  distinct  species.  In  it 
there  is  no  "delectus  personse,"  and  the  holder  of  a  share 
in  the  stock  is  invested  with  membership  even  against 
the  will  of  his  co-partners.  And  neither  the  death  of  a 
partner  nor  the  assignment  of  his  share  dissolve  the  firm. 
(Jones  V.  Clark,  42  Cal.  180;  Taylor  v.  Catle,  42  Cal. 
367.) 

Where  the  purpose  of  the  partnership  is  unlawful  or 
opposed  to  public  policy,  as  for  the  operation  of  a  gam- 
bling establishment,  the  speculation  in  "futures,"  or  to 
prevent  competition,  or  to  carry  on  any  occupation  which 
is  forbidden,  or  in  violation  of  the  law,  it  is  void.f  The 
effect  of  the  illegal  object  is  to  prevent  any  action  being 

§"The  transformation  of  trade  from  its  starting  point  in 
the  exchange  of  commodities  to  its  triumph  in  the  commercial 
and  industrial  state  has  made  partnerships  co-extensive  with 
business."  (J.  Parsons,  Part.,  Sec.  7.)  There  may  be  a  part- 
nership in  manufacturing,  which  is  not  a  trade,  but  an  in- 
dustry, and  in  fact  neither  buying  nor  selling  need  be  an  ele- 
ment in  the  business.  (Holmes  v.  N.  Ins.  Co.,  2  Johns.  Cas. 
329.) 

*Yeoman  v.  Lasley,  40  O.  St.  190;  Blacks  App.,  8  Norris 
(Pa.)  201.  But  farming  on  shares  does  not  constitute  a  part- 
nership, but  only  the  relation  of  landlord  and  tenant.  (Brown 
V.  Jaquctte,  13  Nor.  113.)  The  parties  may  agree  to  be  part- 
ners in  farming.     See  J.  Parsons,  Part.,  Sees.  7-12. 

fMechem  on  Part.,  Sec.  18;  Gaston  v.  Drake,  14  Nev.  175; 
Davis  V.  Gelhaus,  44  O.  St.  69. 
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brought  to  enforce  the  partnership  contracts,  but  third 
persons  innocent  of  wrongdoing  may  sue  the  members 
of  such  a  partnership.  The  members  or  partners  them- 
selves will  be  left  where  they  have  placed  themselves.^ 

Sec.  513.  TESTS  OF  A  PARTNERSHIP.— 
The  question  whether  or  not  the  relation  existing  be- 
tween the  parties  constitutes  a  partnership  is  sometimes 
difficult  to  answer.  If  the  parties  expressly  intended  to 
become  partners,  their  intention  usually  governs.  But 
unless  their  contract  and  the  relation  assumed  consti- 
tutes a  partnership,  the  mere  fact  that  they  intended  a 
partnership  or  called  it  so,  will  not  answer.  ( Sailors  v. 
Nixon- Jones  Co.,  20  111.  App.  509.) 

Where  the  parties  allege  that  they  did  not  intend  to 
become  partners  the  question  is  more  complicated.  While 
the  general  rule  is  stated  to  be  that  there  can  be  no  part- 
nership between  the  parties  if  they  did  not  intend  one, 
and  none  as  to  third  persons  if  there  was  none  as  between 
the  alleged  partners  themselves;  this  rule  is  subject  to 
the  exceptions  or  explanations:  1.  That  the  legal  ef- 
fect of  an  agreement  will  prevail  against  the  intention 
of  the  parties,  and  make  them  liable  as  partners  as  be- 
tween themselves;  and,  2,  a  person,  though  not  a  part- 
ner, may  so  conduct  himself  toward  third  persons  as  to 
reasonably  induce  them  to  rely  upon  him  as  a  partner, 
and  then  he  is  estopped  from  denying  his  liability  as  a 
partner.     This  is  said  to  be  a  partnership  as  to  third  per- 


JAnderson  v.  Powell,  44  la.  20;  Hunter  v.  PfeifFer,  108  Ind. 
197 ;  Craft  v.  McConoughy,  79  111.  346, 
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sons,  or  a  quasi-partnership,  to  distinguish  it  from  the 
case  in  which  there  is  a  true  partnership  between  the  par- 
ties.    See  Mechem  on  Part.,  Sees.  38-40.* 

Sec.  514.  SAME  SUBJECT— WHEN  THE 
PARTNERSHIP  IS  IMPLIED.— Though  the  par- 
ties deny  that  they  intended  to  create  a  partnership, 
they  are  nevertheless  bound  as  partners  if  the  legal  ef- 
fect of  their  acts  and  contracts  constitutes  a  partner- 
ship. The  expression  of  their  intention  is  not  so  pow- 
erful as  the  legal  effect  given  to  their  words  and  con- 
duct; and  their  real  intention  is  determined  by  ascer- 
taining whether  or  not  the  relation  which  they  have  as- 
sumed possesses  the  incidents  of  a  partnership  or  of  some 
other  relation.!  The  word  partnership  need  not  neces- 
sarily be  used  by  the  parties,  as  their  intention  is  deter- 
mined from  the  effect  of  the  entire  contract,  regardless 
of  special  expressions. 

Thus  where  the  agreement  between  the  parties  bears 
all  the  insignia  of  a  partnership,  as  where  they  have 

*See  Illustrative  cases  in  Partnership — Appendix  I. 

fMoore  v.  Davis,  11  Ch.  D.  261  ;  Bcecher  v.  Bush,  45  Mich. 
188;  Post  V.  Kimberly,  9  Johns.  504. 

The  law  simply  imposes  upon  the  parties  an  adherence  to 
the  positions  which  they  have  taken,  not  in  semblance  but  in 
fact,  and  charges  them  as  principles  where  the  facts  make  them 
so.  The  attribute  which  distinguishes  a  partner  from  all  who 
are  not  partners  is  the  undertaking  of  a  business  and  being  a 
co-proprietor  of  It.  If  the  business  is  not  cai-ried  on  by  the 
partner  it  is  at  least  for  him,  and  the  power  which  could  and 
can  terminate  the  relation  perpetuates  it  by  permitting  it  to 
stand.  So  an  advance,  coupled  with  partnership  privileges, 
makes  a  lender  a  partner.     (J.  Parsons  on  Part.,  Sec.  50.) 
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united  their  capital  or  labor  in  an  enterprise,  managed 
and  owned  jointly,  each  having  the  rights  of  a  pro- 
prietor as  to  the  conduct  of  the  business  and  the  shar- 
ing of  profits  or  losses,  the  agreement  constitutes  a  part- 
nership as  a  matter  of  law.  But  the  mere  sharing  of 
profits  does  not  necessarily  create  a  partnership,  as  one 
party  may  receive  them  as  agent,  servant  or  creditor 
and  not  as  a  co-proprietor.t  There  must  be  at  least 
these  elements  of  a  partnership:     A  community  of  in- 

f  "The  distinction  between  taking  profit  as  profit,  and  taking 
it  not  as  profit,  but  as  the  payment  of  a  debt,  is  a  famiHar  one, 
firmly  estabhshed  by  the  authorities,  but  not  always  explained 
as  clearly  as  it  might  be.  The  one  is  taking  it  as  a  principal, 
as  of  his  business;  the  other  is  taking  in  the  capacity  of  a  hired 
man  or  other  creditor."  (Eastman  v.  Clark,  53  N.  H.  297 — 
Doe.  C.  J.) 

As  the  extension  of  the  word  "sharing"  would  make  every 
body  a  partner  who  partook  of  the  profits,  the  law  was  pre- 
served by  denying  the  effect  of  a  partnership  unless  the  sharing 
was  in  the  capacity  of  a  principal  co-proprietor.  (J.  Parsons, 
Part.,  Sec.  59 ;  Hargrave  v.  Conroy,  4  C.  E.  Greene,  N.  J. 
281;  Lamb  v.  Grover,  47  Barb.  317.)  So  sharing  profits  as 
part  of  salary  does  not  make  the  person  so  receiving  profits  a 
partner.  (Vanderburg  v.  Hull,  20  Wend.  70.)  And  the  prin- 
ciple of  hiring  extends  to  any  employment  in  which  the  employe 
is  subject  to  the  control  and  direction  of  the  principal.  (Mair 
v.  Glennie,  4  M.  &  S.  240.)  So  an  attorney  who  takes  half  the 
profits  with  the  client  for  his  fees  is  not  a  partner,  but  a  pro- 
fessional employe.  (Prouty  v.  Swift,  51  N.  Y.  594,  1873.) 
An  agent  of  the  proprietor,  whatever  his  diglnity,  is  but  an  em- 
ploye, and  not  a  principal  as  long  as  he  does  not  act  on  his  own 
behalf  in  conducting  the  business.  The  moment  he  acts  for 
himself  or  as  a  principal  he  becomes  or  is  liable  as  a  proprietor. 
(Will  V.  Simmons,  8  Hun  189.) 
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terest  in  some  lawful  business,  for  the  conduct  of  which 
the  partners  are  mutually  principals  of,  and  agents  for, 
each  other,  with  general  powers  within  the  scope  of 
business;  though  the  powers  ma}''  be  restricted  so  as  tc 
make  one  the  sole  agent  of  the  others. $ 

Sharing  both  profits  and  losses  does  not  make  part- 
ners of  the  recipients  who  do  not  take  as  proprietors.* 
So,  sharing  gross  profits  or  returns  does  not  make  a 
recipient  a  partner.  (Heimstreet  v.  Howland,  5  De- 
nio  68.)  Receiving  a  commission  on  sales,  or  in  lieu 
of  salary,  or  as  interest  on  loans  by  one  not  a  principal, 
does  not  make  him  a  partner  with  the  proprietor.! 
Sharing  manufactured  articles  in  proportion  to  the  raw 
material  furnished  does  not  constitute  the  parties  part- 
ners.? And  in  general  the  inference  will  be  against  a 
partnershij:)  where  the  facts  are  consistent  with  any  other 
relation,  as  the  courts  are  unwilling  to  impose  the  un- 


JBeecher  v.  Bush,  45  Mich.  188;  Berthold  v.  Goldsmith,  24 
How.  541;  Flower  v.  Barnekoff,  20  Ore.  137;  Clifton  v.  How- 
ard, 89  Mo.  192 ;  Spaiilding  v.  Stubbins,  86  Wis.  255. 

"Partners  being  nothing  but  co-proprietors  in  business,  prov- 
ing the  indicia  of  ownership,  charges  a  principal  who  would  not 
otherwise  be  identified  as  a  partner."  (J.  Parsons,  Part.,  Sec. 
54.) 

*J.  Parsons,  Part.,  Sec.  61,  but  sec  Lindlcy,  Part.,  19. 

fSodiker  v.  Applegate,  24  W.  Va.  411 ;  McDonald  v.  Battle 
House  Co.,  67  Ala.  90;  Harvey  v.  Childs,  28  O.  St.  319;  Culley 
V.  Edwards,  44  Ark.  423;  Hanna  v.  Flint,  14  Cal.  73. 

IButterfield  v.  Lathrop,  21  Smith  (Pa.)  225,  where  parties 
furnishing  milk  to  a  cheese  factory  and  sharing  the  product 
were  not  partners. 
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limited  liability  of  partners  if  any  other  relation  will 
cover  the  facts.  § 

Sec.  515.  SA3IE  SUBJECT  —  PARTNER- 
SHIPS AS  TO  THIRD  PERSONS.— As  we  have 
seen  in  a  previous  partnership  there  may  be  partnership 
liability  by  a  person  who  has  induced  others  to  regard 
him  as  a  partner  though  there  is  no  partnership  in  fact. 
These  were  called  quasi-partnerships,  or  partnerships  as 
to  third  persons.  Formerly  there  were  two  main 
grounds  of  holding  a  person  liable  as  a  partner  to  third 
persons;  these  were,  sharing  profits,  and  holding  one- 
self out  as  a  partner.*  The  first  ground,  that  of  shar- 
ing profits,  has  been  overtlll'0^vn  in  England,  and  many 
of  the  States,  but  still  prevails  to  some  extent.  The 
taking  of  profits  was  held  to  make  one  liable  as  a  part- 
ner to  third  persons,  because  taking  profits  reduces  the 
fund  which  the  creditors  must  look  to  for  the  pajTnent 
of  their  claims,  and  because  the  losses  are  a  counterpart 
of  sharing  profits.  But  later  cases  repudiate  this  the- 
ory that  the  taking  of  profits  constitutes  the  persons  a 
partner,  and  limit  the  creation  of  a  quasi-partnership  to 


§Parsons,  J.,  on  Part.,  Sec.  67.  Thus  co-owners  of  a  vessel 
who  divide  earnings  are  not  partners ;  nor  are  co-owners  of  a 
house,  or  theater,  or  a  patent,  partners ;  or  connecting  lines  of 
railways  which  divide  the  net  receipts  in  proportion  to  the  length 
of  their  hnes,  or  workmen  who  build  an  article  in  common  and 
divide  the  receipts.  See  Mechem  on  Part.,  Sec.  53,  and  cases 
cited. 

*Mechem  on  Part.,  Sees.  55-68. 
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instances  where  the  person  has  been  held  out  a-s  a  part- 
ner.! 

Holding  Out. — A  person  may  make  himself  liable  as 
a  partner  by  holding  himself  out  as  one.  Such  holding 
out  may  occur  in  three  ways:  1.  By  the  direct  act  or 
declaration  of  the  partner.  2.  He  may  be  held  out  as 
an  actual  member  by  the  partners  with  his  consent. 
3.  Or  he  may  be  held  out  by  the  other  partners  with  his 
knowledge  and  without  his  prohibition.  In  each  of 
these  cases  his  liability  is  the  same,  toward  all  persons 
who  deal  with  the  firm  on  the  credit  of  his  name.*  No 
particular  form  or  ceremony  is  necessary  to  constitute 
a  holding  out,  and  the  party  may  be  made  liable  whether 

fThe  main  authorities  for  the  rule  that  sharing  profits  made 
a  person  a  partner  as  to  third  persons  are  Grace  v.  Smith,  2 
Wm.  Bl.  998,  and  Waugh  v.  Carver,  2  H.  Bl.  235  (1793). 
These  authorities  have  been  followed  in  America,  and  in  a  few 
States  have  not  been  overruled.  (Leggett  v.  Hyde,  58  N.  Y, 
272;  Wessels  v.  Weiss,  166  Pa.  St.  490;  Southern  Fertilizer  Ca 
V.  Reams,  105  N.  C.  304.) 

The  case  of  Cox  v.  Hickman,  8  H.  L.  Cas.  268  (1860),  over- 
ruled the  earlier  cases  of  Grace  v.  Smith  and  Waugh  v.  Carver, 
and  this  case  has  generally  been  followed  in  the  United  States. 
(Harvey  v.  Childs,  28  O.  St.  319;  Clifton  v.  Howard,  89  Mo. 
192;  Beecher  v.  Bush,  45  Mich,  188.)  In  the  latter  case.  Coo- 
ley,  J.,  stated  the  test  of  a  partnership  to  be  substantially  as 
has  been  laid  down  in  Sec.  514,  and  said  that  unless  such  an 
agreement  existed  between  the  partners,  or  a  person  has  allowed 
the  public  or  individual  dealers  to  be  deceived  by  the  appear- 
ances of  partnership  where  none  exists,  he  is  never  to  be  charged 
as  a  partner.  See  Wagoner  v.  First  National  Bank,  43  Nebr. 
84;  Parchen  v.  Anderson,  5  Mont.  438,  s.  c.  51  Am.  Rep.  65.) 

♦Parsons,  J.,  Part.,  Sec.  69.  See  Rizer  v.  James,  26  Kan.  221. 
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he  has  consented  to  the  holding  out  or  been  merely  neg- 
ligent in  preventing  his  name  being  presented  to  third 
persons  under  such  circumstances  as  reasonably  induces 
them  to  rely  upon  him  as  a  partner.  The  holding  out 
must  be  known  to  the  party  deceived  by  it,  and  if  he 
knew  that  the  party  held  out  as  a  partner  was  not  so  in 
fact,  he  is  not  deceived  and  cannot  complain. t  The 
holding  out  cannot  be  established  by  proof  of  public 
notoriety  unless  the  fact  is  known  to  the  party  sought 
to  be  charged.  (Gaffney  v.  Hoyt,  10  Pac.  Rep.  34.) 
The  facts  of  the  holding  out  are  for  the  jury  to  deter- 
mine.    (Burgan  v.  Colson,  1  Pennypacker,  Pa.  320.) 

The  person  who  has  permitted  himself  to  be  held  out 
as  a  partner  is  made  liable  as  one  to  third  persons,  but 
does  not,  therefore,  acquire  the  rights  or  obligations  of 
a  partner  as  between  himself  and  his  alleged  co-part- 
ners. (Mechem,  Part.,  Sec.  73.)  The  partner  by 
"holding  out"  may  be  sued  with  the  other  partners  in  a 
joint  action  by  the  creditors  who  have  been  deceived. 
By  putting  himself  in  a  position  to  incur  liability  he  be- 
comes a  partner  as  to  third  j)ersons,  and  may  be  sued 
as  such.     (J.  Parsons,  Part.,  Sec.  70.) 


fMorgan  v.  Farrel,  58  Conn.  413;  Fletcher  v.  Pullen,  70  Md. 
205.  In  the  last  case  it  is  said:  "The  law  on  this  subject,  well 
established  by  authority,  may  be  stated  thus :  The  ground  of 
liability  of  a  person  as  partner  who  is  not  so  in  fact  is  that  he 
has  held  himself  out  to  the  world  as  such,  or  has  permitted  others 
to  do  so,  and  by  reason  thereof  is  estopped  from  denying  that  he 
is  one  as  against  those  who  have  in  good  faith  dealt  with  the 
firm  or  with  him  as  a  member  of  it." 
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Sec.     516.     SUB-PARTNERSHIPS.— "One     or 

more  of  the  partners  of  a  firm,  less  than  the  whole  num- 
ber, may  unite  with  a  third  to  form  a  partnership  as  to 
the  interest  of  such  partner  or  partners.  Such  a  part- 
nership is  frequently  called  a  sub-partnership,  and  the 
person  so  associating  with  the  partner  is  often  called  a 
sub-partner."  (JNIechem,  Part.,  Sec.  30.)  This  means 
simply  that  a  partnership  is  created  between  the  part- 
ner and  the  person  with  whom  he  shares  his  interest. 
The  sub-partner  does  not  become  a  member  of  the  origi- 
nal firm,  or  obtain  the  right  to  participate  in  its  manage- 
ment, but  may  prevent  the  diversion  of  the  funds.  He 
is  liable  as  a  co-partner  to  creditors  of  the  firm,  as  he  is 
a  co-proprietor  of  firm  stock  and  interested  in  the  profits 
and  losses  of  the  business.* 

Sec.  517.  PARTNERSHIP  MAY  RESULT 
FROM  ATTEMPTED  INCORPORATION.— 
The  authorities  are  not  m  harmony  as  to  the  effect  of  a 
defectively  organized  oorj^oratron  upon  the  status  of  the 
parties.  Some  holding  them  liable  as  partners  in  every 
case  in  which  the  corporation  fails,  and  others  denying 
that  they  are  partners  if  a  corporation  was  intended. 
Professor  Mechem  states  the  true  test  of  determining 
their  status  to  be,  whether  or  not  a  corporation  was  pos- 
sible to  the  parties.  If  it  was  not,  as  in  the  absence 
of  legislative  authority,  then  the  parties  are  liable  as 


*J.  Parsons,  Part.,  Sec.  68;  contra,  Mechem  on  Part,,  Sec. 
30 ;  Burnett  v.  Snyder,  81  N.  Y.  550.  See  Nlrdllngcr  v.  Bern- 
heimer,  133  N.  Y.  45;  Fitch  v.  Harrington,  13  Gray  468. 
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partners ;  but  if  incorporation  was  possible  and  was  hon- 
estly attempted,  then  the  parties  are  not  partners,  as 
they  may  be  regarded  as  having  formed  a  corporation 
"de  facto."* 


*Mechem  on  Part.,  Sees.  10,  11.  But  see  Parsons,  J.,  Part., 
Sec.  24;  Rianhard  v.  Hovey,  13  Ohio  300.  A  continuation  of 
a  corporation  after  tlic  charter  expires  does  not  bind  the  stock- 
holders as  partners.  (Bank  v.  Walker,  66  N.  Y.  425.)  The 
assuming  a  franchise  creates  a  de  facto  corporation  which  exists 
until  a  decree  of  ouster.  (Society  Perun  v.  Cleveland,  43  O. 
St.  481.)  There  must  be  a  substantial  compliance  with  the 
formalities  to  constitute  a  de  facto  corporation.  (Kaiser  v. 
Lawrence  Savings  Bk.,  56  la.  104;  Mokelumne  Hill  Mining  Co. 
V.  Woodbury,  14  Cal.  424;  Finnegan  v.  Noerenberg,  52  Minn. 
239.) 


CHAPTER  11. 

PRINCIPLES    REGULATING    PARTNERSHIP    DURING    EXIST- 
ENCE. 

Sec.  518.     THE  CAPITAL  OF  THE  FIRM.— 

Having  treated  of  the  formation  of  partnership  we 
come  now  to  consider  the  incidents  and  principles  which 
regulate  the  partnership  during  its  existence.  And  first 
of  the  partnership  capital  which  is  the  aggregate  sum  of 
the  amounts  agreed  to  be  paid  or  contributed  by  each 
partner  as  the  basis  for  the  beginning  or  continuing  the 
business  of  the  firm.  Capital  need  not  be  money,  but 
may  be  furnished  in  the  form  of  any  kind  of  property. 
The  capital,  or  contribution  of  each  partner,  in  what- 
ever shape  contributed,  is  partnership  and  not  individual 
property  for  the  duration  of  the  partnership.*  A  part- 
ner cannot  commit  a  crime  by  any  act  relating  to  the 
possession  of  the  partnership  property,  as  by  embezzle- 


*Conflicting  theories  prevail  in  regard  to  the  contribution  of 
the  partners  to  the  firm  capital.  By  the  English  theory  the 
contribution  becomes  the  property  of  the  firm  out  and  out  as 
other  property,  but  the  tendency  is  to  treat  it  as  an  advance  to 
be  repaid  before  profits.  Another  theory  is  that  the  contribution 
is  a  loan  by  the  partner  to  his  firm,  and  is  charged  as  a  debt  to 
be  repaid  before  any  division  of  firm  assets  can  be  made.  (Whit- 
comb  V.  Converse,  119  Mass.  38;  Taft  v.  Schwamb,  80  111.  289; 
J.  Parsons  on  Part.,  Sec.  31.) 
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ment,  and  the  like.  His  control  of  the  firm  property  is 
lawful,  and  the  only  remedy  for  its  misuse  is  in  equity. 
But  by  agreement  the  parties  may  limit  the  authority 
of  a  partner  over  firm  property.  The  amount  or  pro- 
portion which  each  partner  contributes  to  the  firm  capi- 
tal is  important,  as  it  is  repaid  before  profits  upon  ter- 
mination of  the  partnership,  and  may  be  the  basis  upon 
which  the  profits  and  losses  are  shared.* 

The  enhancement  in  value  of  a  contribution  during 
the  existence  of  the  partnership  enures  to  the  firm,  which 
is  also  chargeable  with  any  depreciation.  (Freling- 
hausen  v.  Ballantine,  38  N.  J.  Eq.  266.)  Under  the 
debt  theory  the  assets  are  distributed  on  account  of  and 
in  pro^^ortion  to  the  contributions,  and  each  partner 
must  make  up  a  loss  in  proportion  to  his  share  of  the 
profits.      (Moley  v.  Brine,  120  Mass.  324.) 

Sec.  519.  REAL  ESTATE  AS  FIRM  PROP- 
ERTY.— A  partnership  being  composed  of  several  per- 
sons cannot  hold  land  in  the  firm  name,  and  a  convey- 
ance to  the  firm  operates  to  vest  the  legal  title  in  the  in- 
dividual partners  whose  names  are  in  the  firm  name. 
The  individual  partners  hold  the  title  as  tenants  in  com- 
mon, but  in  equity  the  land  is  treated  as  partnership 


*Hasbrouck  v.  Childs,  3  Bosw.,  N.  Y.,  105;  Everly  v.  Dubar- 
row,  8  Phila.,  R.  93.  "The  title  to  the  contribution,  though 
involved  in  the  use  by  the  firm,  is,  as  between  the  partners,  sep- 
arate estate.  Upon  this  theory  the  partners  share  the  capital 
stock  according  to  their  contributions  as  they  share  the  profits." 
(J.  Parsons,  Part.,  Sec.  33;  Munro  v.  Whitman,  8  Hun  553.) 
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property  and  as  though  the  title  was  held  by  the  firm 
as  an  organization.* 

If  purchased  as  partnership  property  and  used  for 
that  purpose  it  will  be  considered  partnership  property, 
no  matter  how  it  is  held.  (Robinson  Bank  v.  Miller, 
153  111.  244,  s.  c.  38  N.  E.  Rep.  1078;  Page  v.  Thomas, 
43  Ohio  St.  38.)  But  the  fact  that  proj^erty  has  been 
purchased  with  firm  money  is  not  sufficient  or  conclu- 
sive of  the  intention  of  the  partners  to  make  real  estate 
thus  purchased  partnership  property.  The  intention  of 
the  partners  is  the  dhief  criterion  in  determining  the 
question  of  partnership  property  in  realty,  and  is  to  be 
ascertained,  in  the  absence  of  an  express  intention,  from 
the  ownership  of  the  funds,  which  purchase  the  land, 
the  use  to  which  it  is  put,  and  the  manner  in  which  it 
is  entered  on  the  firm  books.  (Lindsay  v.  Race,  103 
Mich.  28,  1894.) 

Sec.  520.  SAME  SUBJECT— ITS  SALE  BY  A 
PARTXER. — As  a  general  rule  where  land  belongs 
to  the  firm  while  the  title  is  in  one  or  more  of  the  part- 
ners, a  purchaser  from  the  partners  without  notice  of 
the  partnership  rights  acquires  a  good  title.  (Erwins 
App.  3  Wr.  (Pa.)  535;  Page  v.  Thomas,  43  O.  St.  38) . 
And  if  a  partner  has  authority  to  act  for  the  firm  his 
sale  of  the  real  estate  will  bind  the  firm.  (Rovelsky  v. 
BrowTi,  92  Ala.  522.)      The  firm  real  estate  in  the  name 


*Winter  v.  Stock,  29  Cal.  407;  Menage  v.  Burke,  43  Minn. 
312;  Mechem,  Part.,  Sees.  84,  104:  Riddle  v.  WhitehiU,  135 
U.  S.  621. 
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of  a  deceased  partner  goes  to  the  heir  in  trust  for  the 
settlement  of  the  partnership  debts.  (Martin  v.  Mor- 
ris, 62  Wis.  418.)  And  equity  will  compel  the  convey- 
ance of  the  legal  title  to  the  surviving  partner  for  the 
settlement  of  the  firm  business.  (Buckley  v.  Buckley, 
11  Barb.  43.) 

Sec.  521.  SAME  SUBJECT— WHEN  CON- 
SIDERED PERSONALTY.— The  general  rule  in 
the  United  States  is  that  where  real  estate  forms  any 
part  of  the  partnership  property  it  is  to  be  treated  as 
such,  thoug^h  the  firm  consider  it  as  personalty.  But  in 
equity  it  will  be  treated  as  personal  property  to  meet  the 
debts  of  the  partnership  and  wind  up  the  business,  and 
after  that  as  realty.* 

Sec.  522.  TITLE  TO  FIRM  PROPERTY 
GENERALLY. — The  partners  are  co-owners  of  the 
firm  property,  and  co-proprietors.  And  this  joint  own- 
ership and  joint  control  limits  to  some  extent  the  indi- 
vidual rights  of  the  partners.  It  is  said  that  the  pre- 
rogatives of  the  several  owners  interlock,  and  each  part- 
ner obtains  a  qualified  dominion  over  the  purparts  of  the 
others.f  Hence  a  partner  has  no  particular  interest  in 
any  specific  chattel  or  property  belonging  or  contributed 
to  the  firm,  his  only  interest  is  in  a  proper  portion  of  the 


*Woodward-Holmes  Co.  v.  Nudd,  58  Minn.  236 ;  Rovelsky  v. 
Brown,  92  Ala.  522;  Paige  v.  Paige,  71  la.  318;  Falrchild  v. 
Fairchild,  64  N.  Y.  471.  In  England  the  rule  is  otherwise  and 
realty  belonging  to  the  partnership  is  given  the  character  of 
personalty. 

fj.  Parsons,  Part.,  Sec.  97. 
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surplus  after  the  affairs  of  the  firm  have  been  settled. 
The  partners  by  contributing  create  the  firm  estate, 
each  losing  a  part  of  his  exclusive  dominion  over  his 
contribution  and  his  co-partners  acquiring  in  it  new 
rights  of  ownership,  and  becoming  co-proprietors  over 
the  integral  stock.* 

As  a  result  of  the  partnership  estate  being  recognized 
as  a  modified  form  of  joint  tenancy  it  is  held:  1.  If  a 
separate  execution  issues  it  covers  only  the  debtor's  in- 
terest in  the  firm.  And  there  must  be  an  accounting  to 
determine  his  interest.  (Staats  v.  Britton,  73  N.  Y. 
264;  Gerard  v.  Bates,  124  111.  250.) 

2.  Upon  the  death  of  a  partner,  the  surviving  part- 
ner alone  can  wind  up  the  business,  and  the  personal 
representative's  rights  are  simply  to  compel  him  to  do 
so.      (Jacquin  v.  Buisson,  11  How.  Pr.  385.) 

3.  If  a  partner  sell  his  interest  to  his  co-partner,  ac- 


*" Joint  tenancy  represents  the  transition  from  the  family  or 
tribal  title  of  primitive  law  to  the  individual  title  of  modern 
times.  The  Partnership  title  is  an  adaptation  of  joint  tenancy 
to  commercial  purposes,  abridging  some  of  its  incidents  and  en- 
larging others.  The  rights  of  creditors  depend  upon  the  joint 
estate  of  the  partners.  *  The  partner  becoming  a  debtor  as 
well  as  an  individual  as  a  partner.  *  *  *  Partnership  is 
a  status.  *  By  status  is  meant  in  general  the  sum  of  the 
rights  and  duties  of  an  individual  in  a  given  political  and  social 
relation.  *  *  Partnership  being  a  status  based  upon  firm 
estate,  docs  not  derive  all  of  its  distinguishing  features  from  the 
contract  of  the  parties.  If  there  is  no  firm  property  the  joint 
creditors  share  the  partner's  separate  estate  with  his  separate 
creditors."     (J.  Parsons,  Part.,  Sees.  98-102.) 
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counts  standing  against  him  on  tlie  books  are  extin- 
guished, as  they  are  not  debts  but  items  of  the  general 
account.  The  partner  cannot  assign,  sell  or  mortgage 
any  2>ortion  of  the  firm  property  as  his  own  share,  but 
may  transfer  his  interest  in  the  whole  business,  and  such 
sale  works  a  dissolution  of  the  partnership,  and  upon 
settling  the  business  the  interest  of  the  assignee  is  de- 
termined. (Collins'  App.,  107  Pa.  St.  590.)  By  stat- 
ute or  agreement  the  sale  of  shares  in  mining  partner- 
ships and  joint  stock  companies  does  not  work  a  dis- 
solution.* 

4.  In  the  absence  of  agreement  the  profits  are  di- 
vided equally,  no  matter  how  the  property  was  contrib- 
uted. Losses  are  to  be  borne  in  the  same  proportion. 
(Rouch  V.  Perry,  16  111.  37;  Farr  v.  Johnson,  25  111. 
522;  Lindley  on  Part.  (E well's  Am.  Ed.)  349.)  But 
this  rule  does  not  apply  to  the  division  of  the  capital, 
which  as  we  have  seen  (Sec.  518*)  is  treated  as  a  debt 
to  be  repaid  before  dividends. 

Sec.  523.  SAME  SUBJECT— PARTNER'S 
EXEMPTION. — As  a  general  rule  the  mem'bers  of  a 
firm  are  not  entitled  to  statutory  exemptions  out  of  their 


*The  assignee  or  mortgagee  of  the  interest  of  a  partner  takes 
subject  to  all  debts  and  liabilities,  for  he  can  acquire  no  greater 
interest  than  his  assignor  or  mortgagor  had.  Nor  can  a  partner 
give  to  his  individual  creditor  a  specific  lien  upon  the  partner- 
sh'p  property,  or  any  part  of  it.  If  the  title  of  the  firm  in  any 
piece  of  firm  property  is  conveyed  as  a  partnership  act,  it  will 
supersede  anything  that  an  individual  partner  may  have  at- 
tempted to  with  it. 
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share  of  firm  property,  as  an  exemption  is  an  individual 
and  not  a  firm  privilege. t 

Sec.  524.  THE  FIRM  NAME  AS  PROPER- 
TY.— The  firm  name  is  used  for  two  pui  poses,  for  con- 
venience and  for  identification.  When  used  it  repre- 
sents the  firm  just  as  if  each  individual  name  was  used, 
and  parol  evidence  may  be  used  to  show  who  are  mem- 
bers. The  name  may,  in  the  absence  of  restrictive  stat- 
utes, be  anything  the  members  think  proper,  and  may 
be  changed  at  pleasure  without  any  effect  whatever 
upon  tlie  organization,  as  it  is  a  mere  matter  of  identifi- 
cation. (Bank  v.  Monteath,  1  Denio,  402;  Barcroft  v. 
Haworth,  29  la.  462.)  A  firm  name  becomes  of  value 
as  property  through  its  connection  with  a  firm  as  a 
means  of  identification.  And  its  use  will  be  protected 
to  the  firm,  unless  it  is  the  name  of  an  individual  or  in- 
dividuals who  desire  to  use  the  name  in  their  business 
and  without  design  to  deceive  the  public  as  to  their 
identity.  (Williams  v.  Ferrand,  88  Mich.  473;  Bin- 
inger  v.  Clark,  60  Barb.  113.)  Upon  dissolution  of 
the  firm  the  retiring  partner  may  agree  to  the  continua- 
tion of  the  firm  name  by  the  other  partner,  and  limit  his 
own  right  to  go  in  business  in  his  own  name.  (Frazer 
v.  Frazer  Lubricator  Co.,  121  111.  147.)     Where  the 

fGaylord  v.  ImhofF,  26  O.  St.  317.  And  a  homestead  erected 
on  firm  land  is  not  exempt  from  execution.  (Trowbridge  v.  Cross, 
117  111.  109.)  But  in  some  States  the  statutes  or  constitution 
provide  for  an  exemption  of  a  homestead  out  of  partnership 
property.  (Harris  v.  Vischer,  57  Ga.  229;  Skinner  v.  Shannon, 
44  Mich.  86.) 
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firm  name  is  a  fictitious  one,  that  is,  does  not  contain  the 
name  of  the  individual  partners,  either  partner,  in  the 
absence  of  agreement,  may  continue  to  use  it  after  dis- 
solution, but  if  the  firm  name  contains  the  names  of  the 
partners  it  cannot  be  used  after  dissolution  so  as  to  de- 
ceive the  public  as  to  the  change  in  the  firm.  (Hol- 
brook  V.  Nesbitt,  163  Mass.  120;  Plookham  v.  Pottage, 
L.  R.  8  Ch.  App.  91.)  And  the  name  if  of  value  may 
be  treated  as  an  asset,  and  disposed  of  as  sucih.  (Fenn 
V.  Bolles,  7  Abb.  Pr.  (N.  Y.)  421.) 

Sec.  525.  THE  GOOD-WILL  OF  THE  FIRM 
AS  PROPERTY.— By  the  good-will  is  here  meant 
the  favor  and  patronage  which  the  firm  has  won  by  fair 
dealing  from  the  public,  and  the  probability  that  it  will 
continue.  (Cruttrell  v.  Lye,  17  es.  335.)  This  good- 
will, like  the  firm  name,  has  a  value  that  entitles  it  to  be 
classified  as  firm  property.  As  a  rule  it  belongs  to  the 
business  and  not  to  the  place,  except  in  the  case  of  ho- 
tels, theaters  and  the  like.  (Booth  v.  Jarrett,  52  How. 
Pr.  169;  Chittenden  v.  Witbeck,  50  Mich.  401.)  It 
does  not  pass  with  a  sale  of  the  stock,  but  does  pass 
with  a  sale  of  the  business.  (Hoxie  v.  Chancy,  143 
Mass.  492.)  Upon  dissolution  it  becomes  an  asset  of 
the  firm,  to  be  accounted  for  as  other  property.  ( Shep- 
pard  V.  Boggs,  9  Nebr.  257;  Rammelsberg  v.  Mitchell, 
29  O.  St.  22.) 

Sec.  526.  IMPLIED  POWERS  OF  PART- 
NERS.— As  between  themselves  parties  becoming  part-* 
ners  may  limit  by  agreement  the  powers  to  be  exercised 
by  individual  partners,  but  in  the  absence  of  such  agree- 
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ment,  or  in  dealing  with  third  persons  who  have  no  no- 
tice of  the  limitations  imposed  by  agreement,  each  part- 
ner impliedly  possesses  certain  usual  and  ordinary  pow- 
ers in  dealing  with  the  firm  business  and  property. 

Thus,  every  partner  is  impliedly  the  general  agent  of 
the  firm  and  transacts  the  business  of  the  firm  in  the 
usual  and  ordinary  way.  But  as  agent  for  the  firm  he 
must  bind  all  or  none  but  himself.  He  is  not  the  agent 
of  an  individual  but  of  an  entity.  The  authority  of  a 
partner  to  bind  the  firm  in  dealing  with  third  persons, 
is  derived  in  two  ways: 

1.  It  may  be  a  real  authority  derived  from  the  arti- 
cles of  co-partnership,  or  from  the  nature  of  the  busi- 
ness in  the  absence  of  articles. 

2.  It  may  be  the  apparent  authority  derived  from 
the  nature  of  the  business,  though  actually  restricted  by 
the  partnership  articles. 

Sec.  527.  SAME  SUBJECT— EXTENT  OF 
POWERS. — The  implied  authority  of  a  partner  ex- 
tends to  all  acts  within  the  usual  and  ordinary  scope  of 
the  business  of  the  firm.  The  scope  of  the  business  in- 
cludes whatever  is  necessary  for  its  successful  conduct^ 
considering  its  nature  and  usage,  but  subject  to  enlarge- 
ment or  restriction  through  the  known  habits  or  conduct 
of  the  particular  firm.*     Each  occupation  has  certain 


*"One  partner  has  no  implied  power  to  bind  the  firm  in  any 
matter  outside  of  the  scope  of  the  business  as  ostensibly  carried 
on.  Thus,  it  is  not  within  the  scope  of  the  business  of  a  firm  of 
lumber  inanufacturers  to  subscribe  for  stock  in  a  plank  road  com- 
pany ;  nor  of  a  firm  of  millers,  or  planters  and  farmers,  to  carry 
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characteristics  determining,  in  the  absence  of  notice, 
what  powers  a  partner  may  be  assumed  to  possess.  The 
articles  seldom  define  a  partner's  power,  and  if  they  did 
they  are  seldom  seen,  so  a  party  must  judge  from  ap- 
pearances. (Livingstone  v.  Roosevelt,  4  Johns.  251.) 
A  partner  cannot  bind  his  co-partners  beyond  the  scope 
of  the  mutual  adventure.  If  the  partnership  is  appar- 
ently one  of  limited  powers  as  a  non-trading  partner- 
ship or  a  professional  one,  third  persons  are  bound  to 
take  notice  of  this  fact  in  dealing  with  a  partner.  (Bax- 
ter V.  Rollins,  90  la.  217;  Lee  v.  Natl.  Bank,  45  Kan. 
8.) 

In  determining  what  is  within  the  scope  of  a  firm 
business,  the  usage  of  others  engaged  in  a  similar  busi- 
ness is  to  be  considered;  so  the  habits  of  the  particular 
firm,  and  the  acts,  declarations,  and  general  course  of 
business  bear  directly  upon  the  question  of  its  nature 
and  extent.  The  question  of  what  is  within  the  scope 
of  the  firm  business  is  usually  a  question  of  fact  to  be 
determined  from  the  circumstances,  but  a  given  act  may, 
as  a  matter  of  law,  be  decided  to  be  without  the  scope.* 

Sec.  528.  SAME  SUBJECT— IXSTAXCES.— 
The  acts,  admissions  and  declarations  of  a  partner  dur- 


on  a  grocery  store ;  nor  of  an  iron  furnace  partnership  to  buy  a 
distillery ;  nor  of  a  printing  fimi  to  undertake  to  sell  pianos;  nor 
of  a  trading  partnership  to  collect  accounts  for  others,  to  buy 
land  for  speculation.  (Mcchem  on  Part.,  Sec.  165;  Barnard  v. 
Plankroad  Co.,  6  Mich.  274;  Boardman  v.  Adams,  5  la.  224. 

*Loudon   Savings   Society   v.    Sav.   Bank,   36   Pa.   St.   498; 
Banner  Tobacco  Co.  v.  Jenison,  48  Mich.  459, 
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ing  the  existence  of  a  partnership,  and  while  he  is  en- 
gaged in  business  within  the  scope  of  the  partnership, 
is  evidence  against  the  firm,  but  not  to  prove  the  ex- 
istence of  the  partnership  itself,  or  to  deprive  other  part- 
ners of  their  interests  in  the  firm  property.  (Xatl. 
Bank  v.  Conway,  67  Wis.  210;  Williams  v.  Lewis,  115 
Ind.  -15.) 

Each  partner  has  implied  authority  to  employ  the 
necessary  servants  and  agents  to  transact  the  firm  busi- 
ness. And  when  the  partnership  is  appointed  the  agent 
of  a  person,  the  act  of  a  single  partner  in  the  due  execu- 
tion of  the  agency  binds  the  firm ;  the  rule  that  an  agent 
cannot  delegate  his  authority  does  not  apply  to  a  part- 
nership, as  the  partners  are  both  agents  and  principals  in 
transacting  firm  business.  (Frost  v.  Erath  Cattle  Co., 
81  Tex.  505;  Deakin  v.  Underwood,  37  Minn.  101.) 

A  partner  has  no  implied  authority  to  bind  the  firm 
by  a  submission  to  arbitration.  (Gay  v.  Waltman,  89 
Pa.  St.  453.)  Nor  to  make  a  general  assignment  for 
creditors.  (Loeb  v.  Pierpont,  58  la.  469;  Hill  v.  Post- 
ley,  90  Va.  2CC.)  And  a  partner's  confession  of  judg- 
ment will  not  bind  his  co-partners.  (J.  Parsons  Part., 
Sec.  122.) 

Each  partner  in  a  trading  firm  has  authority  to  sign 
the  name  of  the  firm  to  negotiable  paper.  In  signing 
negotiable  paper  the  partner  represents  the  firm  and 
not  the  individuals,  and  binds  them  as  members  of  the 
firm  and  not  otherwise.*     So,  in  a  trading  firm  the  part- 


*A  partner  may  make,  draw,  accept  or  endorse  commercial 
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ners  have  each  implied  power  to  borrow  on  the  credit  of 
the  firm  for  the  fiiTn,  and  issue  firm  notes,  but  in  a  non- 
trading  firm  they  do  not  have  this  authority.  (Walsh 
V.  Lennon,  98  111.  27;  Levi  v.  Latham,  15  Neb.  509.) 
And  partners  have  authority  to  compromise  a  debt  of 
the  firm,  release  a  claim  to  the  firm,  and  to  pay  firm 
debts.  But  a  release  of  a  claim  without  consideration 
by  a  partner  is  void.  (Beatson  v.  Harris,  60  N.  H. 
83.)* 

A  partner  has  implied  power  to  sell  any  specific  part 
of  the  partnership  property  which  is  held  for  the  pur- 
pose of  sale,  and  this  extends  to  choses  in  action,  and  he 
may  warrant  the  title  and  quality.  (Ellis  v.  Allen,  80 
Ala.  515.)  So  he  may  buy  goods  intended  for  sale  or 
use  within  the  scope  of  the  firm  business.  ( Stillman  v. 
Harvey,  47  Conn.  27;  Johnston  v.  Trask,  116  N.  Y. 
136.)  As  a  general  rule  the  partner  has  no  imjilied 
power  to  bind  the  firm  by  an  instrument  under  seal,  his 

paper  for  his  firm,  and  his  individual  name  accepting  finn  paper 
binds  the  firm.  Tolman  v.  Hanrahan,  44  Wis.  133;  Blodgett  v. 
Weed,  119  Mass.  215;  McKee  v.  Hamilton.  ^S  O.  St.  7.  But 
a  partner  cannot  make  accommodation  paper  in  the  firm  name, 
either  for  his  own  use  or  the  use  of  a  third  person,  and  any  one 
taking  such  paper  with  knowledge  of  its  character  could  not 
recover.     Newman  v.  Richardson,  9  Fed.  Rep.  865. 

*The  limit  of  the  partner's  authority  to  borrow  is  fixed  by  the 
amount  which  is  usual  in  the  class  of  business  in  which  his  firm 
is  engaged.  His  mortgage  of  property  for  firm  debt  is  valid. 
But  the  guarantee  of  the  debt  of  a  third  person  by  a  partner, 
unless  an  incident  to  firm  business,  binds  the  individual  and  not 
the  firm.  (Sutton  v.  Iinvin,  12  Sergt.  &  R.  13  Pa.)  See  Par- 
sons, J.,  Part.,  Ch.  8. 
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power  being  limited  to  simple  contracts.  A  partnership 
has  no  seal,  while  a  corporation  has.  But  the  firm  may 
ratify  such  unauthorized  act  of  a  partner  or  give  him 
special  authority.  (Russell  v.  Annable,  109  Mass.  72.) 
And  if  the  partner  has  authority  to  do  an  act  the  seal 
may  be  treated  as  surplusage.  (Edwards  v.  Dillon,  147 
111.  14;  J.  Parsons  Part.,  Sees.  117-118.) 

A  partner  may  sue  and  defend  suits  in  the  firm  name, 
but  must  indemnify  the  other  partners  if  he  acts  with- 
out their  consent.  He  may  employ  counsel  and  enter 
the  appearance  of  the  firm.  For  damages  accruing  for 
illegal  suits  brought  by  a  partner  the  firm  is  ordinarily 
liable.  (Mechem  on  Part.,  Sec.  187;  Harvey  v.  Adams, 
32  Mich.  472.)  A  partner  sued  for  a  firm  debt  may 
offset  a  firm  claim  without  his  partner's  permission.  (J. 
Parsons,  Part.,  Sec.  128.) 

Sec.  529.  POWERS  OF  A  MAJORITY.— In 
managing  the  internal  affairs  of  a  partnership  and  con- 
ducting its  business,  a  majority  of  the  partners  have  the 
right  to  control  as  against  a  minority.  But  the  powers 
of  a  majority  do  not  extend  to  authorize  them  to  take 
up  a  new  kind  of  a  business,  or  change  the  nature  of  the 
business.  (Abbott  v.  Johnson,  32  N.  H.  9;  Clarke  v. 
R.  Co.,  136  Pa.  St.  408.) 

Sec.  530.  RIGHTS  AND  DUTIES  OF  PART- 
NERS.— As  between  themselves  the  partners  are  obli- 
gated from  the  confidential  nature  of  their  relation  to 
observe  and  exercise  a  high  degree  of  good  faith.  Hence 
a  partner  can  never  lawfully  prefer  his  ovni  interest  to 
that  of  the  firm.     He  cannot  directly  or  indirectly  buy 
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from  or  sell  to  the  firm  on  his  own  account  without  the 
knowledge  and  consent  of  the  other  j^artners.  Nor  can 
he  bind  the  firm  by  a  secret  agreement  prejudicial  to  his 
co-partners  made  with  another  firm  in  which  he  has  an 
interest ;  neither  is  it  proper  for  him  to  keep  the  benefits 
of  a  firm  bargain  for  himself,  and  all  such  benefits  se- 
cured by  him  through  secret  stipulations  must  be  shared 
with  the  firm. J 

In  the  absence  of  agreement  a  partner  cannot  give 
his  time  and  attention  to  carrying  on  another  business 
or  firm  to  the  prejudice  of  his  co-partners.  And  if  he 
secretly  carries  on  the  same  kind  of  business  in  competi- 
tion with  the  firm  he  may  be  compelled  to  account  for 
the  profits,  but  not  if  the  business  is  a  difi^erent  and  non- 
competing  one.*  The  partners  must  observe  the  stipu- 
lated agreements,  and  for  a  breach  of  these  conditions 
answer  to  the  other  partners.!"  The  partners  are  held 
to  exercise  care  and  skill  in  the  conduct  of  the  business, 
to  keep  accounts  of  the  transactions  of  firm  business  and 
have  them  accessible  to  the  other  partners,  and  to  coun- 


INewell  V.  Cochran,  41  Minn.  374;  Caldwell  v.  Davis,  10 
Colo.  481.  Taking  a  renewal  of  an  existing  lease  in  individual 
name  inures  to  the  benefit  of  the  finn.  (Mitchell  v.  Reed,  61 
N.  Y.  123).  Buying  a  claim  against  the  partnership  at  a  dis- 
count by  a  partner  accrues  to  firm.  ( Easton  v.  Strothers,  57  la. 
506;  Mechem  on  Part.,  Sec.  112n.) 

*Goldsmith  v.  Eichold,  94  Ala.  116;  Latta  v.  Kilbourn,  150 
U.  S.  524;  Metcalfe  v.  Bradshaw,  145  111.  124. 

fMarsh's  Appeal,  69  Pa.  St.  30 ;  Murphy  v.  Crafts,  13  La. 
Ann.  519. 
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sel  and  advise  with  each  other  in  regard  to  important 
partnership  affairs.l 

It  is  the  right  of  each  partner  to  share  in  the  manage- 
ment of  the  business,  unless  by  agreement  one  or  more 
have  been  given  its  management.  The  books  and  ac- 
counts of  the  firm  are  to  be  accessible  to  the  partners 
alike.  If  there  is  a  managing  partner  he  is  bound  to 
conduct  the  business  with  the  greatest  good  faith  toward 
the  other  partners.  (Brooks  v.  Martin,  2  Wall.  70.) 
The  partners  are  not  entitled  to  compensation  for  serv- 
ices rendered  the  firm,  other  than  their  share  of  the  prof- 
its, unless  an  agreement  to  that  effect  is  expressly  or 
impliedly  agreed  to  between  the  partners.  (Hannaman 
V.  Karrick,  9  Utah  236 ;  Emerson  v.  Durand,  64  Wis. 
111.) 

Each  partner  has  the  right  to  have  the  firm  property 
applied  to  firm  debts;  this  is  because  the  obligations 
of  the  firm  are  entire  and  bind  each  partner  to  their 
full  payment.  Hence  one  partner  cannot  apply  part- 
nership property  to  his  own  private  debts,  and,  though 
attempted,  it  will  not  give  third  persons  a  good  title. 
But  he  may  do  so  as  between  the  partners  if  the  other 
partners  expressly  assent  to  it,  or  subsequently  ratify 
his  acts.  (Davies  v.  Atkinson,  124  111.  474.)  Cred- 
itors of  the  firm  have  indirectly  a  prior  right  to  have  the 
partnership  property  a2)plied  to  the  pa^Tnent  of  their 
claims  on  the  dissolution  of  the  firm.     And  this  is  said 


lYetzer  v.  Applegate,  83  la.  726;  Hall  v.  Clagett,  48  Md. 
823;  Yorks  v.  Tozer,  59  Minn.  78. 
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to  be  based  upon  the  presumption  that  such  is  the  wish 
of  each  partner,  and  not  because  the  creditors  have  a 
lien  upon,  or  an  absolute  right  to,  priority  of  payment 
out  of  partnership  property.  (Mechem  on  Part.,  Sec. 
124.)  The  firm  debts  and  obligations  are  joint  debts, 
and  if  paid  by  one  partner  he  may  require  the  other 
partners  to  contribute  and  thus  indemnify  him.  ( Lyons 
V.  Murray,  95  Mo.  23;  Wheeler  v.  Arnold,  30  Mich. 
304.)  But  if  the  partnership  is  an  illegal  one,  a  part- 
ner cannot  enforce  contribution.  (Smith  v.  Ayrault, 
71  Mich.  724.) 

Sec.  531.  LIABILITY  OF  PARTNERS  ON 
FIRM  CONTRACTS.— Partnership  contracts  at  law, 
as  distinguished  from  equity,  are  considered  joint,  and 
are  neither  several,  nor  joint  and  several. t  That  is, 
the  obligation  arising  from  firm  contracts  affects  the 
partners  jointly  and  makes  their  liability  joint.  Hence 
in  suits  against  a  firm  all  the  partners  should  be  joined 
unless  out  of  the  jurisdiction  or  bankrupt.*  And  a 
judgment  against  one  partner  on  a  firm  obligation  re- 
leases the  other  partners,  as  it  merges  the  joint  liability 
in  the  judgment.!     So  a  compromise  by  a  partner  with 

$Mechem  on  Part.,  Sec.  209:  "It  is  sometimes  said  that, 
while  partnership  contracts  are  joint  at  law,  they  are  joint  and 
several  in  equity ;  but  this  seems  to  be  true  as  respects  the  rem- 
edy only."     (Idem.) 

*Smith  v.  McDonald,  1  South  103;  J.  Parsons,  Part.,  Sec. 
76.  A  nominal  partner  may  or  may  not  be  necessary  to  the 
suit.     (Idem.) 

t"A  judgment  against  one,  upon  a  joint  contract  of  several 
persons,  bars  an   action  against  the  others,  though  the  lattei 
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a  firm  creditor  would  release  the  firm.  But  the  stat- 
utes may  change  the  joint  action  into  one  both  joint 
and  several,  prevent  the  merging  of  the  entire  claim  in 
a  judgment  against  one  or  more,  and  make  a  composi- 
tion with  one  partner  affect  him  only,  and  not  discharge 
the  rest.l 

Sec.  532.  SAME  SUBJECT— EXTENT  OF 
LIABILITY. — Apparently  opposed  to  the  principle 
of  the  common  law  that  partnership  obligations  are 
joint  is  the  further  principle  that  each  partner  is  respon- 

were  dormant  partners  of  the  defendant  in  the  original  action 
and  the  fact  was  unknown  to  the  plaintiff  when  that  action  was 
commenced.  When  the  contract  is  joint,  and  not  joint  and  sev- 
eral, the  entire  cause  of  action  is  merged  in  the  judgment.  The 
joint  liability  of  the  parties  not  sued  with  those  against  whom 
the  judgment  is  recovered  being  extinguished,  their  entire  lia- 
bility is  gone.  They  cannot  be  sued  separately,  for  they  have 
incurred  no  several  obligation;  they  cannot  be  sued  jointly  with 
the  others,  because  judgment  has  been  already  recovered  against 
the  latter,  who  would  otherwise  be  subjected  to  two  suits  for  the 
same  cause."  (Field,  J.,  in  Mason  v.  Eldred,  6  Wall.  231; 
Curry  v.  White,  51  Cal.  185.) 

JThe  legislatures  have  intervened  and  modified  the  rule  as  to 
joint  actions  against  partnerships.  And  the  Codes  tend  to  make 
the  joint  action  both  joint  and  several.  J.  Parsons,  in  his  work 
on  Partnerships,  objects  to  the  joint  action,  and  urges  that  the 
jointness  of  the  contract  is  nothing  but  a  form,  and  states  that 
the  real  substantial  contracts  are  the  individual  contracts  of  the 
partners,  which  in  the  aggregate  constitute  the  firm  contract. 
(Sees.  81-96.  Parsons,  Part.)  See  Rev.  Stat.  Ohio.,  Sees. 
3162-6;  Stat,  of  Mich.,  Sec.  7730.  For  effect  of  Pennsylvania 
statute  see  J.  Parsons,  Part.,  Sec.  83.  Sheeby  v.  MandeviUe,  6 
Cranch  243. 
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sible  in  solido  for  all  the  debts  of  the  firm.  The  action 
to  establish  the  liability  is  joint,  as  common  law  process 
was  not  remodeled  to  conform  to  firm  transactions,  but 
the  liability  itself  is  several.*  Hence  each  partner  in  a 
general  partnership  is  personally  and  individually  lia- 
ble for  the  entire  firm  debt,  however  arising.  And  this 
is  so  whether  the  other  partners  are  able  to  contribute 
or  not,  and  without  regard  to  the  proportion  of  interest 
the  partners  may  have  in  the  firm.f 

The  partner  represents  his  co-partners  and  a  judg- 
ment against  him  for  a  firm  obligation  entitles  the  cred- 
itors to  seize  and  sell  the  firm  property.  (J.  Pars., 
Part.,  Sec.  95.)  And  a  judgment  against  the  firm  may 
be  satisfied  out  of  one  or  more  of  the  partners'  indi- 
vidual property,  without  regard  to  the  firm  property. 
But  this  rule  may  be  varied  by  statute.  And  a  part- 
ner who  has  thus  been  compelled  to  pay  a  firm  debt  may 
enforce  contribution  from  his  co-partners.  (Mechem 
on  Part.,  Sees.  215-216.) 

Sec.  533.  LIABILITY  OF  PARTNERS  AND 
THE  FIRM  FOR  TORTS.— A  firm  becomes  liable 


*See  J.  Parsons,  Part.,  Sec.  80-95.  "The  creditor  was  put  to 
his  election  between  a  joint  and  several  remedy,  but  he  is,  on 
principle,  entitled  to  either  or  both  for  the  satisfaction  of  his 
claim."     (Idem,  Sec.  91.) 

fThe  liability  involves  every  one  who  was,  at  the  time  of  the 
contract,  either  actually  or  nominally  a  partner  in  the  firm. 
Nominal  partners  are  liable  from  being  held  out  and  secret  or 
dormant  partners  are  liable  when  discovered.  (Mechem  on  Part., 
Sees.  193,  214;  Farmers'  Ins.  Co.  v.  Malone,  45  Neb.  302; 
Sweet  V.  Wood,  18  R.  I.  386. 
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for  torts  or  wrongs  committed  by  individual  partners 
while  acting  within  the  scope  of  the  business,  in  the  same 
manner  as  a  master  is  bound  for  his  servant's  tort,  or  a 
principal  for  that  of  his  agent.  If  the  tort  is  not  com- 
mitted while  in  the  transaction  of  firm  business,  or  within 
its  scope,  the  mere  fact  of  partnership  relation  will  not 
render  the  firm  liable.  The  firm  is  also  liable  for  all 
damages  resulting  from  negligent  acts  of  its  servants 
and  agents,  as  are  other  principals.  And  for  the  fraud 
or  misrepresentation  of  a  partner  in  the  transaction  of 
firm  business  the  firm  is  liable.  But  for  tortious  or 
criminal  acts  of  a  partner  without  the  scope  of  the  busi- 
ness, and  not  ratified  or  authorized  by  the  firm,  and  for 
breaches  of  trust  in  regard  to  funds  which  have  been 
entrusted  to  the  partner  as  an  individual  and  w^hich 
have  not  come  into  the  possession  of  the  firm  in  the 
course  of  business,  the  firm  is  not  liable.* 

Sec.  534.  SAME  SUBJECT— THE  LIABILI- 
TY JOIXT  AND  SEVERAL.— In  cases  of  tort  or 
wTong-doing  by  a  partner  or  agents  of  the  firm  through 
which  the  firm  becomes  liable,  the  obligation  is  joint 
and  several  and  not  joint  as  in  the  case  of  contract. 
Hence  the  action  may  be  brought  against  one  or  more, 
or  against  all.     (Howe  v.  Shaw,  56  Me.  291.) 


*For  cases  holding  the  firm  liable,  sec:  Hess  v.  Lowrej,  122 
Ind.  225;  Haley  v.  Case,  142  Mass.  316;  Strang  v.  Bradner, 
114  U.  S.  555;  Stanhope  v.  SwafFord,  80  la.  45.  When  not 
liable  for  partners  personal  acts,  not  within  scope  of  business, 
see:  Rosekrans  v.  Barker,  115,  111,  331;  Todd  v.  Jackson,  75 
Ind.  272 ;  Englar  v.  OfFut,  70  Md.  78, 
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Sec.  535.  ACTIONS  BY  AND  AGAINST  THE 
FIRM. — A  partnership  may  'be  called  by  a  collective 
name  for  convenience,  but  it  is  not  recognized  in  law 
as  a  person,  and  cannot  sue  or  be  sued  in  the  firm  name 
unless  the  State  statutes  authorize  such  suits.*  Hence 
all  the  actual  and  ostensible  partners  should  join  in  the 
action  upon  a  firm  claim,  unless  it  results  from  a  con- 
tract under  seal  made  in  the  name  of  one  partner,  when 
it  should  be  brought  in  the  name  of  such  partner.! 
The  individual  names  of  all  the  partners  should  be 
stated  as  pkintiffs,  whether  the  action  is  upon  a  con- 
tract claim  or  arises  from  a  tort  against  the  firm.$ 

In  actions  against  the  firm  arising  from  contract,  all 
the  partners,  actual  and  ostensible,  should  be  joined 
as  defendants.  This  is  because  the  liability  is  said  to  be 
joint  and  not  several.  But  statutes  in  many  States 
have  made  the  obligation  both  joint  and  several,  and  in 
these  States  the  plaintiff  may  sue  any  or  all  of  the  part- 
ners. §    In  actions  af^ainst  the  firm  for  torts  committed 


*By  statute  in  many  states  partnerships  are  authorized  to  sue 
and  be  sued  in  the  firm  name  without  setting  forth  the  individual 
names  of  the  partners.  Such  statutes  usually  require  firms  with 
fictitious  firm  names  to  register  the  names  of  the  partners  com- 
prising such  firm,  as  a  pre-requisite  to  bringing  suits  in  the  firm 
name.  See  Rev.  Stat.  Ohio,  Sees.  5011,  5042,  6499,  and  3170-1 
to  3170-7.     Parsons,  J.,  Part.,  Sec.  76. 

fMcchem  on  Part.,  Sec.  224 ;  State  v.  Merritt,  70  Mo.  275. 

JSindelare  v.  Walker,  137  111.  43;  Bigelow  v.  Reynolds,  68 
Mich.  344. 

§In  Ala.,  Ark.,  Colo.,  Ga.,  la.,  Kas.,  Ky.,  Miss.,  INIo.,  Mont., 
N.  J.,  N.  M.,  N.  C,  and  Tenn.,  the  action  is  joint  and  several, 
(Mechem  on  Part.,  Sec.  228.) 
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by  its  servants  or  agents,  the  liability  is  also  joint  and 
several,  and  suits  may  be  brought  against  all  or  any  of 
the  partners. 

Sec.  53G.  ACTIONS  BETWEEN  PARTNERS. 
— A  partnership  is  made  up  of  individuals,  and  it  is  by 
and  against  these  individuals  that  suits  are  brought. 
Hence  if  a  partner  would  sue  his  firm,  or  a  firm  one  or 
more  of  its  partners,  the  difficulty  arises  that  the  same 
party  is  joined  as  both  plaintiff  and  defendant.  As  a 
result  of  these  difficulties  actions  at  law  by  a  partner 
against  the  firm,  or  by  the  firm  against  a  partner,  can- 
not be  maintained  before  dissolution,  and  such  claims 
must  be  adjudicated  in  a  court  of  equity. t 

Where  all  the  partnership  business  is  settled,  or  a 
special  partnership  involving  a  single  transaction  has 
been  formed,  or  the  accounts  are  easily  adjusted,  such 
suits  at  law  may  be  brought.  ( Clarke  v.  Mills,  36  Kan. 
393;  Wheeler  v.  Arnold,  30  Mich.  304.) 

The  rule  extends  to  prevent  one  partner  from  suing 
another  upon  matters  growing  out  of  partnership  trans- 

f Professor  Mechem  states  the  reason  for  the  rule  to  be  "that 
it  is  ordinarily  impossible  to  determine  whether  the  firm  is  really 
indebted  to  the  plaintiff  partner  or  not  until  the  partnership 
accounts  are  settled  and  the  true  standing  of  the  parties  ascer- 
tained ;  and  the  process  and  remedies  afforded  by  a  court  of  la^ 
are  not  usually  adequate  or  appropriate  to  tlie  investigation  of 
claims  requiring  such  an  accounting."  Part.,  Sec.  131.  But 
if  the  parties  have  adjusted  their  accounts,  as  by  an  "account 
stated,"  the  objection  to  a  suit  at  law  is  removed  and  it  may  be 
maintained  for  the  balance  found  due.  (Idem.)  See  Reming- 
ton V.  Allen,  109  Mass.  47;  Pico  v.  Cuyas,  47  Cal.  174. 
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actions,  unless  there  has  heen  an  accounting  and  a  bal- 
ance found  in  his  favor.  But  upon  claims  connected 
with,  but  arising  from,  or  subsequent  to,  the  partnership, 
suits  may  be  maintained  between  the  partners,  as  for 
'breach  of  agreement  to  form  partnership,  failure  to 
contribute  capital  as  agreed,  failure  to  indemnify,  or 
for  dissolving  the  partnership  contrary  to  agreement.* 

Partners  may  of  course  sue  each  other  in  regard  to 
matters  unconnected  with  the  firm  as  freely  as  other 
individuals. 

"In  the  absence  of  a  statute  authorizing  it,  one  firm 
cannot  maintain  an  action  at  law  against  another  firm 
if  there  are  partners  common  to  both  firms.  The  death 
of  the  common  partner  will  not  remove  the  impediment 
as  to  matters  arising  before  the  death,  nor  will  the  dis- 
solution of  the  firm.  The  nature  of  the  claim  is  im- 
material, if  it  is  an  obligation  in  favor  of  one  firm  and 
against  the  other  as  such.  The  forum  for  actions  in 
such  cases  is  the  court  of  equity."! 

Sec.  537.  SAME  SUBJECT— IN  EQUITY.— 
"The  court  of  equity  is  the  chief  and  appropriate  tribun- 
al for  the  settlement  of  all  controversies  growing  out  of 
partnership  transactions  as  such.  Its  principal  function 
is  in  winding  up  the  partnership  affairs  and  arriving  at 
the  respective  interests  therein  of  the  partners  and  cred- 


*Mechcm  on  Part.,  Sees.  134-145,  and  cases  cited.  Hill  v. 
Palmer,  56  Wis.  123;  Baglcy  v.  Smith,  10  N.  Y.  489;  Miller 
V.  Bailey,  19  Oreg.  539;  Cook  v.  Canny,  96  Mich.  398. 

fMechem  on  Part.,  Sec.  147;  Hall  v.  Kimball,  77  111.  161; 
Beacannon  v.  Liebe,  11  Oreg.  443. 
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Itors,  but  its  aid  may  often  be  sought  in  other  matters." 
(Mechem  on  Part.,  Sec.  148.) 

A  court  of  equity  will  in  proper  cases  specifically 
enforce  stipulations  between  the  partners,  but  will  sel- 
dom enforce  the  s])ecific  performance  of  an  agreement 
to  form  a  partnership.  (Morris  v.  Peckham,  51  Conn. 
128;   Somerby  v.  Buntin,  118  Mass.  279.) 

Equity  courts  will  also  grant  injunctions  to  protect 
a  partner  against  injurious  acts  of  his  copartners,  either 
before  or  pending  or  after  dissolution  of  the  partner- 
ship.* And  upon  good  grounds  a  receiver  will  be  ap-^ 
pointed  to  wind  up  the  partnership  affairs  upon  dissolu-* 
tion,  or  before  dissolution,  if  the  assets  are  being  dissi- 
pated. (Word  V.  Word,  90  Ala.  81;  Shannon  v. 
Wright,  60  Md.  520.) 

Equity  courts  also  allow  an  accounting  before  disso- 


*"Before  dissolution,  and  for  the  very  purpose  often  of  ob- 
viating the  necessity  for  a  dissolution,  injunctions  may  be 
granted  to  prevent  the  commission  by  the  partners  of  acts  in- 
consistent with  the  terms  of  their  agreement,  or  violating  the 
rights  of  their  copartners.  Thus,  one  partner  may  be  enjoined 
from  obstructing  or  impeding  the  business ;  exchiding  another 
partnci"  from  liis  rightful  share  in  the  management ;  interfering 
with  the  servants  of  the  firm;  removing  the  books  or  papers  of 
the  firm,  etc. 

"Pending  an  application  for  a  dissokition  or  for  an  account- 
ing, injunction  may  be  issued  to  restrain  one  partner  from  in- 
terfering with  the  property,  creating  new  liabiHties,  and  tlie  like. 

"After  dissolution,  one  partner  may  be  enjoined  from  wast- 
ing, injuring,  disposing  of  or  wrongfully  dealing  with  the  as- 
sets; from  holding  out  the  complainant  as  being  still  a  partner, 
etc."     (Mechem  on  Part.,  §  153.) 
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lution  to  adjust  demands  and  claims  between  partners, 
in  a  few  cases:  As,  1.  Where  one  partner  has  withheld 
from  his  copartners  the  profits  arising  from  some  secret 
transaction.  2.  Where  the  partnership  is  for  a  term 
of  years,  and  one  partner  has  sought  to  exclude  or  expel 
his  co-partner  or  drive  him  to  a  dissolution.  3.  Where 
the  partnership  has  failed,  the  partners  are  numerous, 
and  a  limited  account  is  best  for  all.  4.  Where  the  part- 
nership articles  provide  for  accountings  at  stated  inter- 
vals. (Lindley  on  Part.  [Ewell's  ed.]  495;  Mechem 
on  Part.,  Sec.  153.) 


CHAPTER  III. 

PRINCIPLES  BY  WHICH  THE  BUSINESS  IS  WOUND  UP. 

Sec.  538.    REASONS  FOR  DISSOLUTION.— 

Partnership  being  founded  upon  an  agreement,  express 
or  implied,  between  the  parties,  it  follows  that  it  may  be 
dissolved  or  brought  to  an  end  in  the  same  way  that  it 
arose — by  the  act  of  the  parties.  But  being  also  a  rela- 
tion, if  not  a  status,  given  well-defined  powers  by  rules 
of  law,  it  may  also  be  determined  by  operation  of  law 
upon  the  happening  of  particular  events,  or  because  of 
dissensions  between  the  partners  incompatible  with  the 
relation. 

Sec.  539.  SAME  SUBJECT— DISSOLUTION 
BY  ACT  OF  THE  PARTIES.— On  assuming  the 
relation  the  partners  may  expressly  agree  that  it  shall 
continue  for  a  stated  time,  and  the  lapse  of  this  time 
works  a  dissolution,  unless  continued  by  a  new  agree- 
ment. And  where  a  definite  object  or  single  transac- 
tion is  the  purpose  of  the  partnership,  the  accomplish- 
ment of  this  object  works  a  dissolution.  (Bohrer  v. 
Drake,  33  Minn.  408.) 

So  by  mutual  consent  the  partners  may  terminate  the 
partnership,  or  by  refusing  to  go  on  with  the  business 
impliedly  terminate  it  by  consent.  Where  the  partner- 
ship is  one  for  the  existence  of  which  no  definite  time 

165 
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is  fixed,  called  a  partnership  at  will,  it  may  be  termi- 
nated by  any  partner  whenever  he  desires.*  And  though 
the  partnership  is  to  exist  for  a  stated  period,  one  part- 
ner may  by  agreement  have  the  right  to  dissolve  the 
partnership  on  notice,  or  on  the  happening  of  some 
specified  event.  For  violation  of  an  agreement  to  con- 
tinue in  a  partnership  for  a  stated  period,  the  partner 
is  liable  in  damages,  but  he  may  nevertheless  withdraw 
from  the  firm.f  A  sale  of  his  interest  by  a  partner,  or 
a  sale  upon  execution,  works  a  dissolution.  (Blater  v. 
Sands,  29  Kan.  551.)    - 

Sec.  540.  SA:ME  SUBJECT— DISSOLUTION 
BY  OPERATION  OF  LAW.— The  happening  of 
any  of  the  following  events  cause  a  dissolution  of  the 
partnership:  The  death  of  a  partner;  the  marriage  of  a 
feme  sole  partner  at  common  law;  the  bankruptcy  of  a 
partner  or  his  assignment  for  benefit  of  creditors;  the 
insanity  or  lunacy  of  a  partner  or  his  being  put  under 
guardianship;  and  the  declaration  of  war  between  the 
countries  of  which  the  partners  are  citizens.  (J.  Par- 
sons, Part.,  Sec.  173;  Mechem  on  Part.,  Sees.  245-250.) 

Dissensions  arising  between  the  partners  of  so  seri- 
ous a  nature  as  to  render  the  partnership  impracticable 
will  furnish  ground  for  a  dissolution  by  a  decree  of  the 
equity  courts.:!:     Thus,  for  fraud  of  a  partner,  or  mis- 

*Blake  V.  Sweeting,  121  111.  67;  Howell  v.  Har\'ey,  5  Ark. 
270 ;  Walker  v.  Whipple,  58  Mich.  476. 

fMechem  on  Part.,  Sec.  239;  Skinner  v.  Dayton,  19  Johns. 
514.     But  sec  Story  on  Part,  Sec.  275. 

:!:Oteri  V.  Scalzo,  145  U.  S.  578;  Rosenstein  v.  Burns,  41 
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conduct  working  irre^^arable  mischief,  the  court  \vill 
decree  a  dissolution.  Also  for  the  failure  or  impossi- 
bility of  successfully  conducting  the  business  a  disso- 
lution may  be  decreed. 

Partners  may  agree  that  a  death  of  one  of  their  num- 
'ber  shall  not  terminate  the  partnership,  but  such  an 
agreement  will  not  be  implied.  The  real  firm  does  not 
survive,  though  said  to,  as  the  agreement  merely  op- 
erates to  create  a  new  partnership.  The  executor  or 
administrator  of  the  deceased  partner  adds  a  new  mem- 
ber to  a  new  firm.     See  J.  Parsons,  Part.,  Sees.  71-75. 

Sec.  541.  NECESSITY  OF  NOTICE  OF  DIS- 
SOLUTION.— The  proper  method  of  exercising  the 
right  to  dissolve  a  partnership  b)'^  the  act  of  one  or  all 
of  the  partners  is,  by  notice  to  that  effect,  to  the  other 
partners,  to  creditors  of  the  firm  and  to  third  persons. 
When  a  partnership  is  dissolved  by  operation  of  law,  as 
by  death  of  a  partner,  notice  is  unnecessary,  but  in  all 
other  cases,  including  dissolution  by  judicial  decree,  no- 
tice in  some  form  is  required. 

The  general  rule  is  that  actual  notice  of  dissolution 
must  be  given  to  former  creditors  of  the  firm,  and  notice 
by  publication  to  other  persons.  To  persons  who  have 
dealt  with  the  firm  a  notice  is   insufficient  which  has 


Fed.  Rep.  8-il ;  Holladay  v.  Elliot,  8  Oreg.  84 ;  Groth  v.  Pay- 
ment, 79  Mich.  290.  Misconduct  of  a  partner  in  excluding 
another  partner  from  liis  joint  control  of  the  business,  dishon- 
esty, lunacy,  abandonment  of  the  business  and  tlie  like  have  been 
held  good  causes  for  decreeing  a  dissolution.  (J.  Parsons,  Part., 
Sec.  173.) 
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not  been  received,  but  to  strangers  notice  by  publica- 
tion is  sufficient  though  not  observed  by  them.*  The 
dissolution  arising  from  the  withdrawal  of  a  dormant 
partner  requires  no  notice  to  creditors  or  others,  as  they 
have  not  known  of  his  connection  with  the  firm  and 
have  not  looked  to  his  credit.  But  the  rule  is  otherwise 
if  the  dormant  partner  was  in  fact  known  to  persons 
as  a  partner.f 

The  question  when  the  partnership  is  dissolved  is  a 
question  of  fact.  If  it  is  a  partnership  at  will,  the  dis- 
solution dates  from  notice  to  the  copartners,  as  between 
the  parties,  but  does  not  release  the  partners  from  being 
bound  as  to  third  persons  or  creditors  until  notice  is 


*Austin  V.  Holland,  69  N.  Y.  571.  Holding  that  a  letter  or 
circular  to  a  former  creditor  of  the  firm  is  insufficient  unless 
actually  received.  But  knowledge  of  the  dissolution  is  sufficient 
to  relieve  the  partners  from  further  liability,  however,  acquired 
by  the  creditor.     (Mechem  on  Part.,  Sec.  262.) 

fElmira  Iron  Co.  v.  Harris,  124.  N.  Y.  280;  Pitkin  v.  Benfer, 
50  Kan.  108;  Lieb  v.  Craddock,  87  Ky.  525. 

Notice  to  Strangers.  To  persons  who  have  never  heard  of 
a  partnership  until  its  dissolution  no  notice  at  all  is  necessary, 
but  to  those  who  knew  of  its  existence,  but  have  not  dealt  with 
it,  some  notice  of  dissolution  is  necessary.  This  is  usually  given 
by  publication  of  notice  of  dissolution  in  a  newspaper  circu- 
lating where  the  partnership  business  has  been  conducted.  But 
this  published  notice  is  not  the  only  way  the  partners  may  sat- 
isfy the  requirement  of  notice.  Any  method  by  which  the  fact 
of  the  dissolution  is  made  apparent  and  notorious  to  the  general 
public  will  answer.  See  Lovejoy  v.  SpafFord,  93  U.  S.  430; 
Cook  V.  Slate  Co.,  36  Ohio  St.  135 ;  Central  Nat'l  Bk.  v.  Frye, 
148  Mass.  498. 
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given  them.  (Morrill  v.  Bissell,  99  Mich.  409.)  If 
the  dissolution  is  by  decree,  it  dates  from  the  rendition 
of  the  decree. 

Sec.  542.  THE  EFFECT  OF  DISSOLUTION. 
— The  dissolution  per  se  puts  an  end  to  a  partner's 
authority  to  bind  his  copartners.  (Nichols  v.  White,  85 
N.  Y.  431.)  He  cannot  create  new  obligations,  or  vary 
the  character,  form  or  obligation  of  those  already  ex- 
isting.* The  dissolution  changes  the  authority  of  each 
partner,  and  limits  it  to  what  is  necessary  to  wind  up 
the  affairs  of  the  firm.  The  winding  up  may  involve 
collection,  payment  and  the  carrying  out  of  unfulfilled 
or  continuing  obligations,  but  it  is  all  winding  up.  In 
the  absence  of  agreement  the  authority  of  each  partner 
continues  to  sell  the  property  of  the  firm  to  pay  debts 
in  winding  up,  and  where  the  firm  has  made  a  continu- 
ing obligation  or  contract  which  outlives  the  firm,  this 
must  be  carried  out  by  the  partners,  even  after  a  dis- 
solution. A  contract  with  a  firm  for  a  specific  time  will 
continue  after  dissolution  unless  the  contract  is  in  re- 
liance upon  a  particular  partner  whose  retirement  would 
defeat  the  object  of  the  contract,  or  the  dissolution  dis- 
ables the  firm  to  perform  the  agreement. 

The  partners  may  agree  that  one  of  their  number 


*Mechem  on  Part.,  Sec.  272;  Clement  v.  Clement,  69  Wis. 
599 ;  White  v.  Tudor,  24  Tex.  639 ;  Humphries  v.  Chastain,  5 
Ga.  166.  Holding  that  after  dissolution  a  partner  cannot  make, 
accept  or  indorse  commercial  paper,  create  a  new  or  revive  an 
old  debt  against  the  firm,  bind  them  by  admissions,  or  renew  a 
claim  barred  by  statute  of  limitations. 
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shall  act  for  all  in  the  winding  up  of  the  firm  affairs, 
and  when  such  an  agreement  is  made,  the  liquidating 
or  winding  up  partner  has  the  firm's  capacity  for  the 
purpose  of  settling  the  firm  business.  (J.  Parsons,  Part., 
Sec.  184.)  But  his  powers  are  limited  to  such  as  are 
necessary  to  wind  up  the  partnership  transactions.  (Hil- 
ton V.  Vanderbilt,  82  N.  Y.  591.) 

If  the  dissolution  has  been  caused  by  the  death  of  a 
partner  the  interest  all  centers  in  the  survivor  or  surviv- 
ors to  wind  up  the  firm.  And  such  surviving  partner 
or  partners  must  alone  bring  suits  relating  to  the  part- 
nership, and  the  representative  of  the  deceased  partner 
is  not  to  be  joined.  The  surviving  partner  has  no  au- 
thority to  continue  the  partnershi])  unless  to  meet  the 
necessity  of  a  continuing  contract.  The  administrator 
of  a  deceased  partner  can  compel  the  winding  up  of  the 
firm,  and  prevent  misconduct  on  the  part  of  the  sur- 
viving partner.     (Valentine  v.  Wysor,  123  Ind.  47.) 

A  claim  against  a  legally  dissolved  partnership  is 
brought  against  the  surviving  partner  by  an  action  at 
law.  A  partnership  claim  may  also  be  presented  and 
allowed  against  the  estate  of  a  deceased  partner. 

The  assignee  of  a  bankrupt  partner  takes  all  the  in- 
terest of  the  assignor,  and  joins  wuth  the  sur\aving  part- 
ner in  suits  on  firm  claims. 

The  partners  may  agree  that  a  retiring  partner  shall 
be  indemnified  by  the  continuing  firm  or  partner,  and 
this  contract  may  be  either  to  pay  the  debts  or  to  save 
the  retiring  partner  harmless.    As  between  the  partners, 
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if  the  contract  is  to  pay  the  debts,  this  must  be  done, 
and  the  retiring  partner  need  not  be  damaged  to  compel 
them  to  do  so,  otherwise,  if  the  contract  is  to  save  him 
harmless.  But  these  agreements  as  to  existing  debts 
do  not  affect  third  persons  creditors  of  the  firm,  unless 
they  assent  to  the  arrangement,  and  upon  consideration 
agree  to  look  to  the  continuing  partner,  and  such  assent 
will  not  be  implied  from  mere  silence.* 

Sec.  543.  THE  PARTNERS'  EQUITABLE 
LIEN. — The  partners  have  the  right  to  have  the  assets 
of  the  firm  applied  to  pay  firm  debts,  and  this  is  called 
or  amounts  to  an  equitable  lien  on  the  partnership  prop- 
erty before  or  after  dissolution  to  have  such  property 
or  assets  applied  to  the  firm  liabilities;  and  a  like  lien 
exists  to  have  the  sur})lus  assets  paid  to  themselves  in 
pro^jer  proportion.  (Pearson  v.  Keedy,  6  B.  Monr. 
128.) 

This  lien  of  each  partner  exists  against  all  other  part- 
ners or  persons  claiming  through  them  as  executors, 
creditors,  assignees,  and  the  like.  (Kirby  v.  Schoon- 
maker,  3  Barb.,  Ch.  46.)  And  extends  to  all  sorts  of 
firm  property;  fungible  property  which  has  been  re- 
placed by  new  property  is  covered  by  it.  Where  the 
partners  have  changed  their  joint  interest  into  several 
interests  by  agreement,  as  by  dividing  the  property, 
transferring  or  selling  it  to  one  of  their  number,  and 
this  agreement  is  executed,  a  partner  loses  his  interest 

*Vanness  v.  Dubois,  64  Ind.  338 ;  Hobbs  v.  Wilson,  1  W.  Va. 
50;  Smith  v.  Sheldon,  35  Mich.  42;  Bank  v.  Green,  40  Ohio 
St.  431. 
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in  the  firm,  and  also  his  lien  or  equitable  right  to  have 
the  property  applied  to  the  debts  of  the  firm,  and  be- 
comes a  mere  unsecured  creditor.! 

While  the  firm  is  solvent  and  undissolved,  the  part- 
ners, by  agreement,  may  do  whatever  they  please  with 
the  assets,  if  done  in  good  faith.  Thus  they  may  sell 
the  property  to  one  and  agree  that  he  is  to  pay  the  firm 
debts,  and  though  this  changes  the  property  into  sep- 
arate property,  and  puts  an  end  to  the  partner's  lien  on 
the  property,  and  to  that  of  the  creditors'  which  depends 
upon  the  lien  of  the  partner,  the  transaction  is  good. 
Otherwise,  though,  if  the  firm  is  insolvent  or  about  to 
become  so.  (Fulton  v.  Hughes,  63  Miss.  61;  Stanton 
v.  Westover,  101  N.  Y.  265;  Darby  v.  Gilligan,  33  W. 
Va.  246;  s.c.  6  L.  R.  A.  740.)  See  Bulger  v.  Rosa, 
119  N.  Y.  459. 

Sec.  544.  PRINCIPLES  GOVERNING  THE 
WINDING  UP,  OR  FINAL  ACCOUNTING.— 
The  settlement  of  the  final  accounts  of  a  firm  should 
begin  at  the  first  of  the  joint  dealings  unless  there  has 
been  periodical  final  settlements,  and  should  end  with 
the  close  of  the  partnership,  unless  some  of  the  partners 
continue  it  without  authority.  Solvent  partners  may 
voluntarily  close  up  the  business,  settle  their  accounts 


fMechcm  on  Part.,  Sees.  280-3;  LIndlcy  on  Part.  (Ewell's 
2d  ed.),  352-355.  The  lien  of  the  partners  only  covers  amounts 
due  to  or  from  the  firm  by  or  to  the  members  as  partners,  and 
does  not  cover  a  loan  by  the  firm  to  a  partner  for  a  private 
purpose  of  the  partner.  (Idem.)  And  there  is  no  lien  if  the 
partnership  is  an  illegal  one. 
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and  divide  the  surplus.  Where  the  firm  is  insolvent,  the 
partners  cannot  agree,  or  conflicting  claims  arise,  the 
intervention  of  a  court  of  equity  is  necessary.  Any  part- 
ner may  demand  an  accounting,  but  must  not  allow  his 
claim  to  become  stale  through  delay  or  laches.  (Bell  v. 
Hudson,  73  Cal.  285.) 

Sec.  545.  SAME  SUBJECT— METHOD  OF 
ACCOUNTING.— In  general  the  method  of  a  part- 
nership accounting  is  as  follows: 

1.  Ascertain  how  the  firm  stands  toward  all  persons 
not  partners. 

2.  Ascertain  what  each  partner  is  entitled  to  charge 
in  account  with  his  copartners,  including,  (a)  what  each 
has  brought  in,  whether  as  capital  or  advances,  (b)  what 
each  should  have  brought  in  but  has  not,  (c)  what  each 
has  taken  out  more  than  the  others. 

3.  Apportion  profits  to  be  divided,  or  losses  to  be 
made  up,  and  ascertain  what  each  has  to  pay  to  the 
others  so  as  to  settle  cross  claims. 

When  the  accounting  is  completed  the  assets  are  dis- 
tributed in  the  following  order: 

1.  In  paying  the  debts  due  third  person  by  the  firm. 

2.  In  repaying  to  each  partner  his  advances. 

3.  In  repaying  to  each  partner  his  capital. 

4.  The  balance  being  distributed  as  profits,  and  in 
equal  proportion,  unless  a  contrary  agreement  be  shown. 
(Lindley  on  Part.  402.) 

1.  Firm  Debts. — Partnership  debts  on  dissolution 
must  be  paid  first.     The  individual  partners,  or  others 


174  PARTNERSHIPS. 

claiming  through  them,  can  in  no  wise  compete  with 
the  claims  of  the  firm  creditors.  (Edison  Illuminating 
Co.  V.  De  Mott,  51  N.  J.  Eq.  IG.)  This  is  because  the 
partnership  property  is  expressly  or  impliedly  contrib- 
uted for  partnership  purposes,  and  the  assent  and  desire 
for  its  a^^plication  to  the  discharge  of  firm  debts  by 
the  partners  is  presumed.  So  a  levy  upon  a  partner's 
share  can  only  be  made  upon  the  final  surplus,  and  must 
yield  priority  to  subsequent  levies  for  debts  due  the  firm. 
(Jarvis  v.  Brooks,  27  N.  H.  37;  Bullock  v.  Hubbard, 
23  Cal.  495;  Mechem  on  Part.,  Sec.  289.)  So,  if  a 
partner  mortgages  or  incumbers  his  interest,  it  is  sub- 
ject to  the  claims  of  firm  creditors.  And  joint  creditors 
of  the  partners  as  individuals  are  not  partnership  cred- 
itors and  cannot  particij^ate  in  the  assets  of  the  firm 
until  firm  debts  are  paid.  (Forsyth  v.  Woods,  11  Wall. 
484.)  A  partner  is  a  member  of  the  firm,  and  hence 
cannot  be  considered  a  firm  creditor  so  as  to  compete 
with  genuine  firm  creditors.  Nor  can  the  creditors  of 
a  partner  claiming  through  him  compete  with  the  firm 
creditors.  And  the  only  way  a  partner's  interest  in  the 
firm  can  be  reached  is  by  distributing  the  assets  in  the 
proper  order,  paying  creditors,  repaying  advances,  etc., 
until  the  amount  actually  due  the  partner  is  determined. 
(Buchan  v.  Sumner,  2  Barb.,  Ch.  165;  Mechem  on 
Part,  Sec.  292.)* 

If  the  firm  assets  are  insufficient  to  pay  firm  liabilities 
the  partners  are  individually  responsible  for  their  pay- 


*See  Appendix  2  for  illustrative  cases. 
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merit.  And  where  two  classes  of  creditors  have  to  com- 
pete for  the  separate  property  of  the  partner,  the  sep- 
arate creditor  is  given  priority  over  the  joint  or  part- 
nership creditor  in  the  individual  property  of  the 
partner,  unless  the  joint  estate  of  the  partners  is  worth- 
less. (Hundley  v.  Farris,  103  Mo.  78;  Rodgers  v. 
Meranda,  7  Ohio  St.  180;  Harris  v.  Peabody,  73  Me. 
262;  in  re  West,  39  Fed.  Rep.  203.)  The  priority  of 
the  partnership  creditors  being  founded  upon  the  equit- 
able rule  of  the  partners'  right  to  have  firm  debts  paid 
out  of  the  firm  proj^erty,  is  not  affected  by  the  condition 
of  the  separate  creditors. 

2.  Accounts  Between  Partners. — If  in  winding  up 
the  affairs  of  the  firm  are  in  the  hands  of  one  of  the 
partners  for  settlement,  his  responsibility  is  one  of  rea- 
sonable diligence.  Ordinarily  compensation  for  services 
in  winding  up  w^ill  not  be  allowed,  but  this  rule  is  not 
inflexible.  A  partner  is  responsible  for  losses  arising 
from  his  misconduct,  but  not  for  an  honest  error  or 
judgment. 

Capital  does  not  bear  interest  in  partnership  settle- 
ments unless  it  has  been  so  stipulated.  But  advances 
or  loans  made  by  a  partner  to  the  concern  do  draw  in- 
terest, as  they  are  treated  as  an  ordinary  debt.  Profits 
left  in  the  firm  do  not  bear  interest  without  agreement. 
But  a  partner  whose  duty  it  is  to  account  may  be  charged 
with  interest  if  he  unreasonably  retards  the  settlement 
of  the  partnership  affairs,  and  in  case  of  bad  faith  annual 
rests  may  be  made,  and  he  be  charged  with  compound 
interest. 
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Sometimes  a  person  is  obliged  to  pay  a  premium  for 
being  admitted  into  a  firm.  This  payment  when  made 
becomes  the  exclusive  property  of  the  seller  and  not  of 
the  firm.  In  case  of  a  dissolution  before  the  time  stated 
in  the  articles,  it  may  become  necessary  to  repay  part 
of  this  premium  on  such  equitable  terms  as  will  be  just 
in  the  particular  case. 

Where  there  is  no  partnership  in  fact,  but  merely  an 
ostensible  partnership  as  to  third  persons,  as  where  a 
person  has  been  held  out  as  a  partner,  the  property  in 
the  business  is  treated  in  equity  as  the  joint  property 
of  the  parties  held  out  as  partners  until  all  creditors  who 
have  relied  on  the  ostensible  partnership  are  paid.  But 
a  dormant  partner,  where  there  was  no  ostensible  part- 
nership, has  no  right  to  have  the  property  applied  to 
firm  debts,  and  the  creditors  of  the  firm  have  no  priori- 
ties as  against  separate  creditors.* 

Sec.  546.  SAME  SUBJECT  —  SHARING 
LOSSES. — When  the  assets  of  the  dissolved  firm  are 
insufficient  to  pay  the  claims  against  the  firm  to  third 
persons,  it  becomes  necessary  for  the  partners  to  ratably 
contribute  to  meet  the  loss.  The  sharing  of  losses,  in 
the  absence  of  agreement,  is  in  the  same  proportion  as 
the  profits  are  to  be  shared.  (Whitcomb  v.  Converse, 
119  Mass.  38.)  But  where  one  partner  contributes  all 
the  capital  and  the  other  his  experience,  upon  dissolu- 
tion the  partners  will  take  as  they  contributed,  the  one 


*Mcchem  on  Part.,  Sec.  299 ;  Thayer  v.  Humphrey,  91  Wis. 
276;  Wliitworth  v.  Patterson,  6  Lea  (Tenn.)  119. 
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the  capital,  and  the  other  his  experience,  and  in  case 
of  loss  of  the  capital,  the  other  partner  may  be  held  to 
aid  in  making  good  the  loss.  (Idem.)  If  some  of  the 
partners  are  insolvent  the  entire  loss  rests  upon  the 
solvent  parties. 

Sec.  547.  CONCERNING  THE  ACTION  OF 
ACCOUNTING.— The  statute  of  limitation  is  not 
technically  a  bar  to  a  suit  for  an  accounting,  but  if  a 
great  length  of  time  has  elapsed  without  action  on  the 
part  of  the  complainant,  the  court  may  refuse  to  en- 
tertain the  suit  on  the  ground  of  negligence.  (Bell  v. 
Hudson,  73  Cal.  285.) 

A  demand  for  settlement  is  not  necessary  before 
bringing  the  suit,  and  the  omission  only  affects  the  mat- 
ter of  costs.  It  is  sometimes  said  that  the  pendency  of 
a  suit  for  an  accounting  is  a  bar  to  a  second  suit  for 
the  same  purpose ;  this  is  not  strictly  true,  but  the  court 
of  equity  will  compel  the  plaintiff  to  elect  which  of 
the  two  suits  he  will  follow.  Pending  dissolution  or 
the  accounting  a  receiver  may  be  appointed,  and  a 
partner  who  owns  capital  in  the  firm  should  be  pre- 
ferred to  a  third  person  as  a  receiver,  unless  he  is  an 
unfit  person. 

When  the  partnership  accounts  have  been  settled  and 
a  decree  rendered,  they  are  not  to  be  reopened  unless 
within  a  reasonable  time  and  upon  proof  of  fraud, 
or  error  as  to  some  matter  unknown  to  the  complain- 
ing party  when  it  was  committed.  If  a  fraud  is  clearly 
proven  to  have  been  committed  in  the  first  accounting, 
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the  account  will  be  reopened,  though  considerable  time 
have  ela})sed.* 

Sec.  548.  LIMITED  PARTNERSHIPS.— Lim- 
ited partnerships  exist  in  all  of  the  States,  and  under 
almost  similar  statutes.  It  changes  the  liability  of  the 
special  partner,  from  a  general  liability  for  all  firm 
claims  to  the  payment  of  a  limited  amount.  Hence  the 
purpose  of  limited  partnerships  is: 

1.  To  bring  into  co-operation  men  having  capital  and 
willing  to  risk  a  limited  amount  of  it,  but  not  all,  and 
men  without  capital,  but  with  enterprise,  skill  and 
capacity. 

2.  The  protection  of  that  part  of  the  public  who  deal 
with  limited  partnerships,  in  giving  them  precise  knowl- 
edge to  what  extent  they  may  give  credit  with  hope  of 
payment  from  the  firm. 

Sec.  549.  SAME  SUBJECT— THE  STATU- 
TORY REQUIREMENTS.— The  existence  of  lim- 
ited partnerships  depends  upon  the  statutes,  and  in  gen- 
eral the  statute  must  be  strictly  followed.  They  usual- 
ly require  the  execution  and  filing  of  a  certificate 
stating:  1.  The  firm  name  under  which  the  partner- 
ship is  to  be  conducted.  2.  The  general  nature  of  the 
business  to  be  transacted.  3.  The  names  of  the  part- 
ners interested,  distinguishing  which  are  general  and 
which  are  special,  and  giving  their  places  of  residence. 
4.   The  amount  of  cash  which  each  special  partner  has 


*Mechcm  on  Part.,  Sec.  309;  Valentine  v.  Wysor,  123  Ind. 
47;  King  V.  White,  63  Vt.  158. 
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contributed.  5.  The  date  on  which  the  partnership  is 
to  commence  and  when  it  is  to  terminate.  This  certifi- 
cate is  to  be  acknowledged  before  some  person  author-^ 
ized  by  law  to  take  the  acknowledgments  of  deeds.  It 
is  then  filed  in  some  public  office,  usually  that  of  the 
clerk  of  the  county  in  which  the  business  is  to  be 
transacted.  Also,  generally,  an  affidavit  is  required  to 
be  filed  stating  that  the  sums  to  be  contributed  by  the 
special  partners  have  actually  been  paid  in  and  in  cash. 

The  limited  partnership  in  some  States  may  carry  oi> 
any  kind  of  business,  in  others  they  cannot  engage  in 
banking  or  insurance.*  In  all  States  the  limited  part- 
nership consists  of  one  or  more  general  partners  who 
are  responsible  in  the  ordinary  way  to  the  full  extent  of 
all  firm  claims,  and  one  or  more  special  partners  who 
are  only  liable  for  the  amounts  they  have  paid  in.  The 
business  is  conducted  in  the  name  of  the  general  part- 
ners, and  some  statutes  require  all  the  names  of  the 
general  partners  to  appear  in  the  firm  name  or  be  dis- 
played where  the  business  is  conducted.  And  this  firm 
name  may  be  required  to  end  with  the  word  "limited." 
The  names  of  the  special  partners  must  not  appear  in 
the  firm  name  on  penalty  of  becoming  general  partners. 

If  any  false  statement  is  made  in  the  certificate  or 
affidavit,  all  persons  interested  become  liable  as  general 
partners.  The  statutes  may  require  published  notice  of 
the  formation  of  the  limited  partnership,  and  for  not 
doing  so  the  partners  become  liable  as  general  partners. 

*Rev.  Stat,  of  Ohio,  Sec.  3141 ;  Cal.  Code,  Sec.  24.77. 
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And  all  statutory  requirements  must  be  fully  and  sub- 
stantially performed,  and  failure  will  not  be  excused 
though  innocently  or  inadvertently  omitted;  if  the  law 
is  not  fulfilled  the  partners  become  general  partners.* 

Unless  renewed  as  a  special  partnership  at  the  end 
of  the  time  stated  in  the  certificate,  the  partnership  must 
be  dissolved,  or  become  a  general  partnership.  If  the 
partnership  is  dissolved  at  the  time  stated  in  the  certifi- 
cate, no  dissolution  notice  is  necessary,  but  if  terminated 
before  the  time  stated,  either  by  the  act  of  parties  or  by 
operation  of  law,  notice  becomes  necessary  as  in  the  case 
of  a  general  partnership. 

Sec.  550.  LIMITED  PARTNERSHIP  ASSO- 
CIATIONS.— Some  States  have  provided  by  statute 
for  the  organization  of  limited  partnership  associations, 
which  are  neither  partnerships  nor  corporations,  but 
perhaps  resemble  the  latter  more  than  the  former.  The 
statutes  provide  that  a  number  of  persons — in  Ohio  not 
less  than  three  nor  more  than  twenty-five — may  unite 
in  the  conduct  of  any  lawful  business  for  a  period  of 
years,  except  banking  or  dealing  in  real  estate,  by  sub- 
scribing and  contributing  capital  thereto,  and  that  by 
following  the  prescribed  statutory  formalities,  no  one 
of  such  persons  shall  be  liable  for  the  debts  of  such  as- 
sociation beyond  the  amount  which  he  has  subscribed. 

*See  Rev.  Stat.  Ohio,  Sees.  3141-3161,  for  limited  partner- 
ship act.  When  special  partners  liable  as  general  partners  to 
third  persons,  see  Sheble  v.  Strong,  128  Pa.  St.  315;  Man- 
hattan Co.  V.  Laimbcer,  108  N.  Y.  578;  Briar  Hill  C.  &  I.  Co. 
V.  Atlas  Works,  146  Pa.  St.  290;  Selden  v.  Hall,  21  Mo.  App. 
452. 


DISSOLUTION  OF  PAKTNERSHIP.  181 

The  requirements  in  formation  resemble  those  for 
limited  partnerships,  as  to  the  fihng  of  a  certificate  with 
names  of  the  parties  and  the  amounts  contributed  by 
each;  further,  they  require  the  amounts  subscribed  to 
be  paid  within  a  stated  time;  the  name  of  the  associa- 
tion to  be  used  in  all  matters  and  followed  by  the  word 
"limited;"  require  meetings  of  the  members  periodically, 
and  the  election  of  managers  and  officers  for  the  conduct 
of  the  business  of  the  association ;  and  limit  the  amounts 
for  which  the  managers  may  bind  the  association  by 
parol,  and  require  the  keeping  of  a  register  of  debts  and 
liabilities  of  the  firm,  and  the  entering  therein  of  all  debts 
and  liabilities  contracted.  Unless  the  statute  is  strictly 
and  closely  followed,  the  members  become  liable  as  gen- 
eral partners.    See  Ohio  Stat.,  Sees.  3161a-3161m. 
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It  is  unnecessary  to  repeat  here  the  importance  of 
the  two  legal  subjects  which  are  treated  in  this  number 
of  the  Cyclopedia  of  Law.  Contracts  and  Partnerships, 
and  the  principles  of  law  governing  them,  are  of  daily 
use  in  the  commercial  world,  and  should  be  fairly  well 
understood  by  every  adult  citizen.  Many  vexatious  dis- 
putes and  costly  suits  at  law  would  be  avoided  if  men  of 
business  were  sufficiently  informed  in  the  elements  of 
law  as  to  be  able  to  observe  the  common  essentials  re- 
quired in  making  valid  contracts,  and  establishing  the 
partnership  relation.  The  author  believes  that  a  fair 
knowledge  of  these  essential  principles  may  be  gleaned 
from  the  foregoing  pages.  It  only  remains  to  give  some 
simple  and  practical  forms,  with  appropriate  wordings 
for  the  formation  of  contracts  and  the  establishment  of 
partnerships,  and  thus  illustrate  in  the  concrete  what  we 
have  been  discussing. 

It  is  not  to  be  understood  that  a  contract,  or  articles 
of  partnership  must  conform  to  any  specific  wording; 
if  the  necessary  elements  or  essentials  are  present  the 
form  is  immaterial.  But  the  individual  or  lawyer  who 
desires  his  agreements  to  go  unchallenged  will  not  be 
unmindful  of  the  usual  way  in  which  such  agreements 
are  drawn. 

The  essential  elements  of  a  written  agreement,  as  has 
been  seen  in  the  foregoing  pages,  are:     1.  Parties  com- 
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petent  to  contract,  whose  names  should  appear  in  the 
writing.  2.  The  subject-matter  of  the  contract,  or  a 
clear  statement  of  what  is  to  be  done  or  omitted.  3.  A 
consideration,  lawful  and  valid,  or,  if  made  up  of  mu- 
tual promises,  then  a  clear  and  explicit  statement  of 
what  each  party  agrees  to  do.  4.  Assent  of  the  parties, 
which  would  be  evidenced  by  their  signing  the  agree- 
ment as  written,  under  circumstances  showing  their  vol- 
untary consent  to  its  terms.  The  forms  appended  are 
simply  illustrative  of  the  manner  in  which  agreements 
are  usually  made.  They  may  be  easily  modified  to  suit 
particular  conditions  or  circumstances. 

BEGINNING  AND  ENDING  OF  A  SIMPLE  CONTRACT. 

This  Agreement,  made  and  entered  into  this  15th 
day  of  October,  1899,  by  and  between  John  Doe,  of 
Conneaut,  Ohio,  party  of  the  first  part,  and  Richard 
Roe,  of  the  same  place,  party  of  the  second  part,  Wit- 
nesseth : 

That,  etc.  (here  filling  in  the  terms  of  the  agreement) . 

In  testimony  whereof,  the  said  parties  have  hereunto 
set  their  hands  the  day  and  year  above  mentioned. 

John  Doe^ 
Richard  Roe. 

agreement  for  sale  and  delivery  of  coal.* 

Memorandum  of  agreement,  made  this  day  between 
John  Doe  and  Richard  Roe,  both  of  Conneaut,  Ohio, 


*Some  such  memorandum  as  this  is  necessary  to  satisfy  the 
seventeenth  section  of  the  Statute  of  Frauds  where  it  is  in  force. 
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as  follows:  That  he,  the  said  Richard  Roe,  for  the  con- 
sideration hereinafter  mentioned,  hath  sold,  and  by  these 
presents  doth  agree  to  deliver  to  the  said  John  Doe,  at 
his  factory  in  Conneaut,  free  of  all  charges  and  ex- 
penses whatsoever,  three  thousand  bushels  of  coal,  from 
time  to  time,  between  the  date  of  these  presents  and  the 
first  day  of  January  next,  in  such  quantities  and  at 
such  times  as  the  said  John  Doe  shall  require,  and  the 
whole  to  be  delivered  on  or  before  the  said  first  day  of 
January;  and  the  said  John  Doe  agrees  to  pay  to  the 

said  Richard  Roe,  the  sum  of cents  per  bushel,  the 

said  sum  to  be  paid  in  cash  on  the  first  day  of  January 
next. 

Witness  our  haf^d*  t^is  first  day  of  October,  A.  D. 
1899. 

John  Doe^ 
Richard  Roe. 

agreement  fpo^  building  a  house. 

This  Agreement,  etc.  (same  as  in  first  form),  wit 
nesseth : 

That  the  said  R.  R.  agr^<<?s  to  construct  for  the  said 
J.  D.  at  Conneaut,  Ohio,  a  two -story  frame  house,  ac- 
cording to  plans  and  specifications  hereto  annexed  and 
made  a  part  of  this  agreement.*  And  the  said  R.  R. 
further  agrees  to  furnish  all  materials  necessary  to  the 


*The  plan  or  drawing  should  show  the  dimensions  of  the 
house,  thickness  of  walls,  height  of  each  story,  size  of  rooms, 
doors,  windows,  and  the  position  and  number  of  closets,  pan- 
tries, sinks,  etc.  The  specifications  should  include  all  the  work 
and  explain  the  manner  in  wliich  it  is  to  be  done,  and  the  kind 
of  material  to  be  used. 
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construction  of  the  said  house,  and  to  perform  the  work, 
and  finish  and  complete  the  said  house,  according  to  the 

plans  and  specifications,  on  or  before  the day  of 

,  1899. 

In  consideration  of  the  said  service  by  the  said  R. 
R.  the  said  J.  D.  agrees  to  j^ay  the  said  R.  R.  the  full 
sum  of  $1,500.00  in  installments,  as  follows,  to  wit: 
$500.00  when  the  foundation  for  said  building  is  com- 
pleted according  to  the  plans  and  specifications;  $500.00 
when  the  said  building  is  enclosed;  and  the  balance  of 
$500.00  when  the  said  building  is  completed  according 
to  the  })lans  and  specifications. 

(Add  any  sj^ecial  agreements  as  to  extra  work,  alter- 
ations, right  to  dismiss  emj^loyes,  etc.) 

In  witness  whereof,  etc. 


COMMON  FORM  OF  BOND. 

Know  all  men  by  these  presents  that  I,  John  Doe, 
of  Conneaut,  Ohio,  am  held  and  bound  unto  Richard 
Roe,  of  Cleveland,  Ohio,  in  the  sum  of  one  hundred  dol- 
lars,* lawful  money  of  the  United  States,  to  be  paid  to 
the  said  Richard  Roe,  his  attorney,  executors,  adminis- 
trators, or  assigns ;  to  which  payment  well  and  truly  to 
be  made,  I  do  bind  myself,  my  heirs,  executors,  and  ad- 


*This  amount  is  called  the  "penal  sum,"  and  is  usually  larger 
than  the  amount  to  be  actually  paid.  But  in  suit  on  a  bond  the 
wliole  sum  named  as  a  penalty  cannot  be  recovered,  but  only  the 
amount  due  and  the  damages  caused  by  the  failure  to  pay  or 
perform  the  thing  stipulated. 
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ministrators,  and  every  one  of  them,  firmly  by  these 
presents.  Dated,  this  1st  day  of  October,  A.  D.  1899. 
The  condition  of  this  obligation  is  such  that  if  the 
said  bounden  John  Doe,  shall  well  and  truly  pay  the 
said  Richard  Roe,  his  executors,  administrators,  or  as- 
signs, the  full  sum  of  fifty  dollars,  lawful  money,  with 
legal  interest  for  the  same,  on  or  before  three  months 
from  the  date  hereof,  without  fraud  or  further  delay, 
then  this  obligation  to  be  void  and  of  none  effect,  other- 
wise to  remain  in  full  force  and  virtue  in  law. 

John  Doe. 

This  may  be  sealed  and  witnessed  thus : 

Signed,  sealed  and  delivered 
in  presence  of 

A.  B. 

C.  D.  John  Doe  (L.S.). 


FORM  OF  WARRANTY  DEED. 

Know  all  men  by  these  presents,  that  I,  John  Doe, 
a  single  man,  of  Conneaut,  Ohio,  the  grantor,  for  the 
consideration  of  one  thousand  dollars  ($1,000.00),  re- 
ceived to  my  full  satisfaction  of  Richard  Roe,  of  the 
same  place,  the  grantee,  do  give,  grant,  bargain,  sell 
and  convey  unto  the  said  grantee,  his  heirs  and  assigns, 
the  following  described  premises,  situated  in  the  Town- 
ship of  INlonroe,  County  of  Ashtabula,  and  State  of 
Ohio,  and  known  as  (here  give  the  description  of  the 
premises  sold  by  metes  and  bounds,  or  by  lot  number 
"ina  plat),  be  the  same  more  or  less,  but  subject  to  aU 
legal  highways. 
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To  have  and  to  hold  the  above  granted  and  bargamed 
premises,  with  the  aj)2:)urtenances  thereunto  belonging 
unto  the  said  grantee,  his  heirs  and  assigns  forever.  And 
I,  John  Doe,  the  said  grantor,  do  for  myself,  and  my 
heirs,  executors  and  administrators,  covenant  with  the 
said  grantee,  his  heirs  and  assigns,  that  at  and  until 
the  ensealing  of  these  presents,  I  am  well  seized  of  the 
above  described  premises  as  of  a  good  and  indefeasible 
estate  in  fee  simple,  and  have  good  right  to  bargain  and 
sell  the  same  in  manner  and  form  as  above  written ;  that 
the  same  are  free  and  clear  from  all  incumbrances  what- 
soever. (Here  except  any  incumbrance  that  may  ex- 
ist.) And  that  I  will  warrant  and  defend  said  prem- 
ises, with  the  appurtenances  thereunto  belonging,  to  the 
said  grantee,  his  heirs  and  assigns  forever,  against  all 
lawful  claims  and  demands  whatsoever. 

(If  the  grantor  is  married,  the  wife  should  be  joined 
as  grantor,  and  should  also  release  her  dower  as  fol- 
lows) : 

And  I,  the  said  Mary  Doe,  wife  of  said  John  Doe, 
do  hereby  remise,  release  and  forever  quit  claim  unto 
the  grantee,  and  his  heirs  and  assigns,  all  my  right  and 
title  of  dower  in  the  above  described  premises. 

In  witness  whereof  we  have  hereunto  set  our  hands 
and  seals,  the  tenth  day  of  October,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  ninety-nine. 

Signed  sealed  and  delivered 
in  presence  of 

John  Clark, 

Peter  Hoyt.  John  Doe  (Seal). 

The  State  of  Ohio,  Ashtabula  County,  ss. 

Before  me,  a  Notary  Public  in  and  for  said  county, 
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personally  appeared  the  above-named  John  Doe,  a  sin- 
gle man,  who  acknowledged  that  he  did  sign  and  seal 
the  foregoing  instrument,  and  that  the  same  is  his  free 
act  and  deed. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  official  seal  at  Conneaut,  Ohio,  this  tenth  day  of 
October,  A.  D.  1899.  John  Ci^vrk, 

(Notarial  Seal.)  Notary  Public. 


PARTNERSHIP  FORMS. 
ARTICLES  OF  PARTNERSHIP. 

This  agreement,  made  this  first  day  of  October,  A. 
D.  1899,  between  John  Doe,  Richard  Roe  and  James 
Smith,  all  of  the  Village  of  Conneaut,  County  of  Ash- 
tabula, and  State  of  Ohio,  witnesseth: 

The  said  parties  have  agreed,  and  by  these  presents 
do  agree,  to  associate  themselves  as  partners  in  the  busi- 
ness of  buying,  selling,  vending  and  retailing  all  sorts 
of  goods,  wares  and  commodities  belonging  to  the  busi- 
ness or  trade  of  retail  clothiers  and  furnishers;  which 
said  partnership  shall  continue  from  the  date  of  this 
agreement  for,  during  and  to  the  full  term  of  four  years 
next  ensuing. 

Each  of  the  said  partners  has  this  day  delivered  in, 
as  capital  stock,  the  sum  of  $1,000.00  in  cash,  to  be 
laid  out  and  used  in  common  between  the  parties  to 
this  agreement,  for  the  management  of  the  said  business 
to  the  general  advantage. 

And  it  is  further  agreed  between  the  said  parties, 
that  the  name  of  the  partnership  hereby  formed  shall 


190  HELPS  TO  STUDENTS. 

be  "John  Doe  &  Company."     That  the  said  business 
shall  be  carried  on  at  Conneaut,  Ohio. 

That  each  of  the  said  partners  shall  during  the  ex- 
istence of  this  partnership  give  his  undivided  time  to 
the  common  business,  and  shall  not  during  its  existence 
follow  any  other  trade  or  calling  to  his  own  private 
benefit. 

That  all  profits,  gains  and  increase  which  shall  be 
made  in  the  conduct  of  the  said  business  shall  be  equally 
and  proportionately  divided  between  them,  share  and 
share  alike.  And  all  losses  that  shall  arise  from  the  con- 
duct of  the  business  shall  be  borne  equally  between  the 
said  partners. 

It  is  further  agreed  that,  during  the  said  term,  or  so 
long  as  the  joint  business  shall  continue,  there  shall  be 
kept  perfect,  just  and  true  books  of  accounts,  in  which 
each  partner  shall  cause  to  be  entered  all  transactions 
or  dealings  affecting  the  firm  business.  And  the  said 
books  shall  at  all  times  be  accessible  to  either  of  the 
said  partners  at  the  place  of  business  of  the  firm. 

That  once  in  each  year,  or  more  frequently,  if  a  ma- 
jority of  the  partners  shall  so  decide,  a  full  and  com- 
plete inventory  of  the  stock  on  hand  shall  be  taken,  and 
an  accounting  shall  be  had  between  the  said  partners, 
the  profits  or  losses  of  the  business  determined,  and  each 
partner  receive  his  share  of  profits,  or  contribute  his 
share  of  losses. 

And  at  the  end  of  the  said  term  of  four  years,  or 
sooner,  if  the  said  partnership  be  terminated  by  any 
cause,  the  said  copartners  shall  render  each  to  the  other, 
or  in  case  of  the  death  of  either  of  them,  the  surviving 
partners  to  the  executor  or  administrator  of  the  de- 
ceased, a  true  and  final  account  of  all  partnership  affairs, 
and  upon  making  such  account,  all  the  stock  and  profits 
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which  shall  remain  when  the  firm  debts  are  paid,  shall 
be  equally  divided  between  the  said  copartners,  their 
executors  or  administrators,  share  and  share  alike.* 

In  witness  whereof,  we  have  hereunto  set  our  hands, 
the  day  and  year  first  above  written. 

John  Doe, 
RicHAKD  Roe, 
James  Smith. 

certificate  for  limited  partnership. 

The  undersigned  persons  being  desirous  of  forming 
a  limited  partnership  as  authorized  by  the  statutes  of 
the  State  of  Ohio,  do  hereb}'^  make  and  sign  the  follow- 
ing certificate  for  that  purpose: 

1.  The  name  or  firm  under  which  the  said  partner- 
ship is  to  be  conducted  is  "John  Doe  &  Company." 

2.  The  names  of  all  the  general  and  special  partners 
are  John  Doe,  Richard  Roe,  and  James  Smith,  and  the 
place  of  residence  of  each  of  the  said  persons  is  Con- 
neaut,  Ohio.  Of  these  partners  John  Doe  is  the  gen- 
eral partner,  and  Richard  Roe  and  James  Smith  the 
special  partners. 

3.  The  amount  of  capital  which  Richard  Roe  and 
James  Smith  have  contributed  to  the  common  stock  is 
$1,000  each,  in  cash. 


*Thc  articles  may  also  contain  stipulations  as  to  the  amounts 
each  partner  may  draw  out  of  the  firm  monthly  for  living  ex- 
penses ;  limit  the  authority  of  the  partners  in  the  transaction  of 
firm  business ;  give  the  surviving  partners,  or  any  of  them,  the 
right  to  purchase  the  interest  of  a  deceased  or  retiring  partner 
and  continue  the  business ;  give  one  partner  the  authority  to 
manage  and  conduct  the  business  for  the  common  interest,  while 
the  other  partners  take  no  active  part  in  it,  etc, 


192  HELPS  TO  STUDENTS. 

4.  The  general  nature  of  the  business  to  be  transacted 
by  said  partnershij)  is  the  buying,  selling  and  vending 
of  goods  at  retail  as  clothiers  and  furnishers. 

5.  The  said  partnership  is  to  commence  on  the  first 
day  of  October,  1899,  and  to  terminate  October  1st, 
1903. 

In  witness  whereof  we  have  hereunto  set  oiu'  hands 
and  seals  this  15th  day  of  July,  1899. 

John  Doe, 
Richard  Roe, 
James  Smith. 
The  State  of  Ohio,  Ashtabula  County,  ss. : 

Before  me,  a  Notary  Public  in  and  for  said  County, 
personally  appeared  the  above-named  John  Doe,  Rich- 
ard Roe  and  James  Smith,  who  acknowledged  that  they 
did  sign  the  foregoing  certificate  for  the  intents  and 
purposes  therein  specified.* 

(Notarial  Seal.)         John  Clark,  Notary  Public. 


the  partnership  as  plaintiff. 

When  a  partnership  is  plaintiff  or  defendant,  even 
though  the  statutes  permit  suits  to  be  brought  in  the 

*This  certificate  as  acknowledged  nmst  be  entered  for  record 
by  the  recorder  of  the  county  in  which  the  principal  place  of 
business  of  the  partnership  Is  situated  in  a  book  kept  for  the 
purpose.  Rev.  Stat.  Ohio,  Sec.  3145.  Also  in  Ohio,  the  part- 
ners must  publish,  in  a  local  newspaper  of  general  circulation, 
for  six  weeks  immediately  after  it  is  recorded,  a  copy  of  the 
certificate,  and  this  must  be  done  in  each  county  where  the  part- 
nership has  a  place  of  business. 

In  some  States  an  affidavit  must  also  be  filed  with  the  certifi- 
cate to  the  eff^ect  that  the  special  partners  have  actually  and  in 
good  faith  paid  in,  in  cash,  the  amounts  contributed  by  them. 
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firm  name,  it  is  best  to  state  the  names  of  all  the  part- 
ners thus: 

John  Doe,  Richard  Roe  and  James  Smith,  partners, 
doing  business  under  the  name  and  firm  of  John  Doe 
&;  Company,  plaintiffs  (or  defendants). 

If  the  suit  is  by  or  against  a  surviving  partner,  the 
proper  form  would  be: 

John  Doe,  surviving  partner,  of  Richard  Roe  and 
James  Smith,  late  i>artners,  under  the  name  and  firm 
of  John  Doe  &  Company. 

DISSOLUTION  NOTICE. 

Notice  is  hereby  given  that  the  copartnership  pre- 
viously^ existing  between  John  Doe,  Richard  Roe  and 
James  Smith,  imder  the  name  and  firm  of  John  Doe  & 
Company,  and  doing  business  at  Conneaut,  Ohio,  has 
been  dissolved  by  mutual  consent  from  and  after  this 
date. 

Dated  Conneaut,  Ohio,  November  1,  1899. 

John  Doe, 
Richard  Roe, 
James  Smith. 


APPENDIX  I. 


KINDS  OF  CONTRACTS. 


HERTZOG   V.    HERTZOG. 

29  Pennsylvania  State    465. — 1857. 

This  suit  was  brought  by  John  Hertzog  to  recover 
from  the  estate  of  his  father  compensation  for  services 
rendered  the  latter  in  his  lifetime,  and  for  money  lent. 

Lowrie,  J.  "Express  contracts  are,  where  the  terms 
of  the  agreement  are  openly  uttered  and  avowed  at  the 
time  of  the  making:  as,  to  deliver  an  ox  or  ten  loads  of 
timber,  or  to  pay  a  stated  price  for  certain  goods.  Im- 
plied are  such  as  reason  and  justice  dictate;  and  which, 
therefore,  the  law  presumes  that  every  man  undertakes 
to  perform.  As,  if  I  employ  a  person  to  do  any  busi- 
ness for  me,  or  perform  any  work,  the  law  implies  that 
I  undertook  and  contracted  to  pay  him  as  much  as  his 
labor  deserves.  If  I  take  up  wares  of  a  tradesman  with- 
out any  agreement  of  price,  the  law  concludes  that  I 
contracted  to  pay  their  real  value." 

This  is  the  language  of  Blackstone  (2  Comm.  443), 
and  it  is  open  to  some  criticism.  There  is  some  loose- 
ness of  thought  in  supposing  that  reason  and  justice 
ever  dictate  any  contracts  between  parties,  or  impose 
such  upon  them.     All  true  contracts  grow  out  of  the 
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intentions  of  the  parties  to  transactions,  and  are  dic- 
tated only  by  their  mutual  and  accordant  wills.  When 
this  intention  is  expressed,  we  call  the  contract  an  ex- 
press one.  When  it  is  not  expressed,  it  may  be  inferred, 
implied,  or  presumed,  from  circumstances  as  really  exist- 
ing, and  then  the  contract,  thus  ascertained,  is  called  an 
implied  one.  The  instances  given  by  Blackstone  are  an 
illustration  of  this. 

But  it  appears  in  another  place  (3  Comm.  159-166) 
that  Blackstone  introduces  this  thought  about  reason 
and  justice  dictating  contracts,  in  order  to  embrace, 
under  his  definition  of  an  implied  contract,  another  large 
class  of  relations,  which  involve  no  intention  to  contract 
at  all,  though  they  may  be  treated  as  if  they  did.  Thus, 
whenever,  not  our  variant  notions  of  reason  and  justice, 
but  the  common  sense  and  common  justice  of  the  coun- 
try, and  therefore  the  common  law  or  statute  law,  im- 
pose upon  any  one  a  duty,  irrespective  of  contract,  and 
allow  it  to  be  enforced  by  a  contract  remedy,  he  calls 
this  a  case  of  implied  contract.  Thus  out  of  torts  grows 
the  duty  of  compensation,  and  in  manj^^  cases  the  tort 
may  be  waived,  and  the  action  brought  in  assumpsit. 

It  is  quite  apparent,  therefore,  that  radically  different 
relations  are  classified  under  the  same  term,  and  this 
must  often  give  rise  to  indistinctness  of  thought.  And 
this  was  not  at  all  necessary;  for  we  have  another  well- 
authorized  technical  term  exactly  adapted  to  the  office 
of  making  the  true  distinction.  The  latter  class  are 
merely  constructive  contracts,  while  the  former  are  truly 
implied  ones.     In  one  case  the  contract  is  mere  fiction, 
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a  form  imposed  in  order  to  adapt  the  case  to  a  given 
remedy;  in  the  other  it  is  a  fact  legitimately  inferred. 
In  one,  the  intention  is  disregarded;  in  the  other,  it  is 
ascertained  and  enforced.  In  one,  the  duty  defines  the 
contract;   in  the  other,  the  contract  defines  the  duty. 

We  have,  therefore,  in  law  three  classes  of  relation 
called  contracts. 

1.  Constructive  contracts,  which  are  fictions  of  law 
adapted  to  enforce  legal  duties  by  actions  of  contract, 
where  no  proper  contract  exists,  express  or  implied. 

2.  Implied  contracts,  which  arise  under  circumstances 
which,  according  to  the  ordinary  course  of  dealing  and 
the  common  understanding  of  men,  show  a  mutual  in- 
tention to  contract. 

3.  Express  contracts,  already  sufficiently  distin- 
guished. 

In  the  present  case  there  is  no  pretense  of  a  construct- 
ive contract,  but  only  of  a  proper  one,  either  express  or 
implied.  And  it  is  scarcely  insisted  that  the  law  would 
imply  one  in  such  a  case  as  this;  yet  we  may  present 
the  principle  of  the  case  the  more  clearly,  by  showing 
why  it  is  not  one  of  implied  contract. 

The  law  ordinarily  presumes  or  implies  a  contract 
whenever  this  is  necessary  to  account  for  other  relations 
found  to  have  existed  between  the  parties. 

Thus  if  a  man  is  found  to  have  done  work  for  another, 
and  there  appears  no  known  relation  between  them  that 
accounts  for  such  service,  the  law  presumes  a  contract 
of  hiring.  But  if  a  man's  house  takes  fire,  the  law  does 
not  presume  or  imply  a  contract  to  pay  his  neighbors 
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for  their  services  in  saving  his  property.  The  common 
principles  of  human  conduct  mark  self-interest  as  the 
motive  of  action  in  the  one  case,  and  kindness  in  the 
other;  and  therefore,  by  common  custom,  compensation 
is  mutually  counted  on  in  one  case,  and  in  the  other  not. 

On  the  same  principle  the  law  presumes  that  the 
exclusive  possession  of  land  by  a  stranger  to  the  title 
is  adverse,  unless  there  be  some  family  or  other  relation 
that  may  account  for  it.  And  such  a  possession  by  one 
tenant  in  common  is  not  presumed  adverse  to  his  co- 
tenants,  because  it  is,  priina  facie,  accounted  for  by  the 
relation.  And  so  of  possession  of  land  by  a  son  of  the 
owner.  And  in  ]Mayow's  Case  (Latch,  68)  where  an 
heir  was  in  a  foreign  land  at  the  time  of  a  descent  cast 
upon  him,  and  his  younger  brother  entered,  he  was  pre- 
sumed to  have  entered  for  the  benefit  of  the  heir.  And 
one  who  enters  as  a  tenant  of  the  owner  is  not  presumed 
to  hold  adversely  even  after  his  term  has  expired.  In 
all  such  cases,  if  there  is  a  relation  adequate  to  account 
for  the  possession,  the  law  accounts  for  it  by  that  rela- 
tion, unless  the  contrary  be  proved.  A  party  who  relies 
upon  a  contract  must  prove  its  existence;  and  this  he 
does  not  do  by  merely  proving  a  set  of  circumstances 
that  can  be  accounted  for  by  another  relation  appearing 
to  exist  between  the  parties. 

INIr.  Justice  Rogers  is  entitled  to  the  gratitude  of  the 
public  for  having,  in  several  cases,  demonstrated  the 
force  of  this  principle  in  interpreting  transactions  be- 
tween parents  and  children:  3  Penn.  R,  365;  3  Rawle 
249;  5  W.  k  S.  357,  513;    and  he  has  been  faithfully 
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followed  in  many  other  cases:  8  Watts  366;  8  Penn. 
State  R.  213;  9  id.  262;  12  id.  175;  14  id.  201;  19  id. 
251,  366;  25  id.  308;  26  id.  372,  383. 

Every  induction,  inference,  implication,  or  presump- 
tion in  reasoning  of  any  kind,  is  a  logical  conclusion 
derived  from,  and  demanded  by,  certain  data  or  ascer- 
tained circumstances.  If  such  circumstances  demand  the 
conclusion  of  a  contract  to  account  for  them,  a  contract 
is  proved;  if  not,  not.  If  we  find,  as  ascertained  circum- 
stances, that  a  stranger  has  been  in  the  employment  of 
another,  we  immediately  infer  a  contract  of  hiring,  be- 
cause the  principles  of  individuality  and  self-interest, 
common  to  human  nature,  and  therefore  the  customs  of 
society,  require  this  inference. 

But  if  we  find  a  son  in  the  employment  of  his  father, 
we  do  not  infer  a  contract  of  hiring,  because  the  prin- 
ciple of  family  affection  is  sufficient  to  account  for  the 
family  association,  and  does  not  demand  the  inference 
of  a  contract.  And  besides  this,  the  position  of  a  son 
in  a  family  is  always  esteemed  better  than  that  of  a  hired 
servant,  and  it  is  very  rare  for  sons  remaining  in  their 
father's  famJly,  even  after  they  arrive  at  age,  to  become 
mere  hired  servants.  If  they  do  not  go  to  work  or 
business  on  their  o^vn  account,  it  is  generally  because  they 
perceive  no  sufficient  inducement  to  sever  the  family 
bond,  and  ^ery  often  because  they  lack  the  energy  and 
independence  necessary  for  such  a  course;  and  very  sel- 
dom because  their  father  desires  to  use  them  as  hired 
servants.  Customarily  no  charges  are  made  for  board- 
ing and  clothing  and  pocket-money  on  one  side,  or  for 
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work  on  the  other;  but  all  is  placed  to  the  account  of 
filial  and  parental  duty  and  relationship. 

Judging  from  the  somewhat  discordant  testimony  in 
the  present  case,  this  son  remained  in  the  employment  of 
his  father  until  he  was  about  forty  years  old;  for  we 
take  no  account  of  his  temporary  absence.  While  living 
with  his  father,  in  1842,  he  got  married,  and  brought 
his  wife  to  live  with  him  in  the  house  of  his  parents. 
Afterwards  his  father  placed  him  on  another  farm  of 
the  father,  and  very  soon  followed  him  there,  and  they 
all  lived  together  until  the  father's  death  in  1849.  The 
farm  was  the  father's,  and  it  was  managed  by  him  and  in 
his  name,  and  the  son  worked  on  it  under  him.  No  ac- 
counts were  kept  between  them,  and  the  presumption  is 
that  the  son  and  his  family  obtained  their  entire  living 
from  the  father  while  they  were  residing  with  him. 

Does  the  law,  under  the  circumstances,  jj resume  that 
the  parties  mutually  intended  to  be  bound,  as  by  con- 
tract, for  the  service  and  compensation  of  the  son  and 
his  wife?  It  is  not  pretended  that  it  does.  But  it  is 
insisted  that  there  are  other  circumstances  besides  these 
which,  taken  together,  are  evidence  of  an  express  con- 
tract for  compensation  in  some  form,  and  we  are  to  ex- 
amine this. 

In  this  court  it  is  insisted  that  the  contract  was  that 
the  farm  should  be  worked  for  the  joint  benefit  of  the 
father  and  son,  and  that  the  profits  were  to  be  divided; 
but  there  is  not  a  shadow  of  evidence  of  this.  And 
moreover  it  is  quite  apparent  that  it  was  wages  only 
that  was  claimed  before  the  jury  for  the  services  of  the 
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son  and  his  wife,  and  all  the  evidence  and  the  charge 
point  only  in  that  direction.  There  was  no  kind  of  evi- 
dence of  the  annual  products. 

Have  w^e  then  any  evidence  of  an  express  contract  of 
the  father  to  pay  his  son  for  his  work  or  that  of  his 
wife?  We  concede  that,  in  a  case  of  this  kind,  an  ex- 
press contract  may  be  proved  by  indirect  or  circumstan- 
tial evidence.  If  the  parties  kept  accounts  between 
them,  these  might  show  it.  Or  it  might  be  sufficient  to 
show  that  money  was  periodically  paid  to  the  son  as 
wages;  or,  if  there  be  no  creditors  to  object,  that  a  set- 
tlement for  wages  was  had,  and  a  balance  agreed  upon. 
But  there  is  nothing  of  the  sort  here. 

The  court  told  the  jury  that  a  contract  of  hiring  might 
be  inferred  from  the  evidence  of  Stamm  and  Roderick. 
Yet  these  witnesses  add  nothing  to  the  facts  already 
recited,  except  that  the  father  told  them,  shortly  before 
his  death,  that  he  intended  to  pay  his  son  for  his  work. 
This  is  no  making  of  a  contract  or  admission  of  one; 
but  rather  the  contrary.  It  admits  that  the  son  deserved 
some  reward  from  his  father,  but  not  that  he  had  a  con- 
tract for  any. 

And  when  the  son  asked  Roderick  to  see  the  father 
about  paying  him  for  his  work,  he  did  not  pretend  that 
there  was  any  contract,  but  only  that  he  had  often 
spoken  to  his  father  about  getting  pay,  and  had  always 
been  put  off.  All  this  makes  it  very  apparent  that  it 
was  a  contract  that  was  wanted,  and  not  at  all  that  one 
already  existed;  and  the  court  was  in  error  in  saying  it 
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might  be  inferred,  from  such  talk,  that  there  was  a  con- 
tract of  an}'-  kind  between  the  2>arties. 

The  difficulty  in  trying  causes  of  this  kind  often  arises 
from  juries  supposing  that,  because  they  have  the  de- 
cision of  the  cause,  therefore  they  may  decide  according 
to  general  principles  of  honesty  and  fairness,  without 
reference  to  the  law  of  the  case.  But  this  is  a  despotic 
power,  and  is  lodged  with  no  portion  of  this  govern- 
ment. 

Their  verdict  may,  in  fact,  declare  what  is  honest  be- 
tween the  i^arties,  and  yet  it  may  be  a  mere  usurpation  of 
power,  and  thus  be  an  effort  to  correct  one  evil  by  a 
greater  one.  Citizens  have  a  right  to  form  connections 
on  their  own  terms  and  to  be  judged  accordingly.  When 
parties  claim  b}^  contract,  the  contract  proved  must  be 
the  rule  by  which  their  rights  are  to  be  decided.  To 
judge  them  by  any  other  rule  is  to  interfere  with  the  lib- 
erty of  the  citizen. 

It  is  claimed  that  the  son  lent  $500  of  his  wife's  money 
to  his  father.  The  evidence  of  the  fact  and  of  its  date 
is  somewhat  indistinct.  Perhaps  it  was  when  the  farm 
was  bought.  If  the  money  was  lent  by  her  or  her  hus- 
band, or  both,  before  the  law  of  1848  relating  to  mar- 
ried women,  we  think  he  might  sue  for  it  without  join- 
ing his  wife. 

Judgment  reversed  and  a  new  trial  axvarded. 
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EULALIA  HARRIS  v.  ALBERT  SMITH,  Admr. 
of  JOHN  S.  SMITH,  Deceased,  appt, 
Michig'an  Supreme  Court.     1889. 

1.  In  an  action  hy  a  tcoman  to  recover  compensation 
for  services  rendered  in  the  family  of  her  step-father, 
with  whom  she  lived,  it  is  error  to  instruct  the  jury  that 
she  could  recover  if  they  should  find  that  there  was  an 
implied  promise  on  the  part  of  the  step-father  to  pay 
for  such  services,  where  there  is  nothing  in  the  facts 
and  circumstances  of  the  case  to  overcome  the  presump- 
tion of  law  that  there  was  no  such  promise. 

2.  A  promise  hy  a  woman  to  her  daughter,  that  she 
shall  receive  compensation  if  she  will  live  in  the  family 
of,  and  render  services  to,  the  mother's  husband,  who  is 
step-father  to  the  daughter,  which  promise  is  made  in 
the  presence  of  the  step-father,  will  not  bind  him  to  pay 
for  such  services  unless  it  appears  that  he  knew  they 
were  rendered  in  reliance  upon  the  promise. 

Error  to  the  Circuit  Court  for  Kent  County  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to 
recover  oomj^ensation  for  services  rendered  by  plaintiff 
to  her  step-father.     Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Ward  8^  Ward  for  defendant,  appellant. 

Mr.  Clark  H.  Gleason  for  plaintiff,  appellee. 

Morse,  J.,  delivered  the  opinion  of  the  court: 

Plaintiff  was  a  step-daughter  of  John  S.  Smith,  de- 
ceased. On  November  13,  1866,  when  plaintiff  was 
about  nine  years  of  age,  her  mother  married  Mr.  Smith, 
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then  a  widower,  and  went  to  live  with  him.  Each  of  the 
parties  had  separate  estates.  The  wife  owned  eighty 
acres  of  land,  and  personal  property  where  she  had  lived 
before  her  marriage  to  Mr.  Smith,  and  her  husband 
owned  eighty  acres  where  he  lived  and  some  considerable 
personal  property,  and  another  forty  acres  of  land.  At 
the  time  of  the  marriage  the  husband  had  five  sons  and 
three  daughters,  all  of  whom  lived  at  home,  more  or  less, 
after  the  marriage.  The  wife  had  four  sons  and  two 
daughters,  by  a  former  marriage,  some  of  whom  also 
made  it  their  home  there.  The  plaintiff  lived  there  con- 
tinuously until  of  age,  June  24,  1878,  and  continued  to 
live  there  thereafter,  and  to  assist  her  mother,  until  she 
was  married,  December  21,  1883.  Plaintiff  claims  she 
remained  there  from  her  arrival  at  age  until  her  mar- 
riage, assisting  about  the  household  duties  as  defendant's 
hired  servant,  working  for  him  with  the  expectation  on 
her  part,  of  receiving  a  compensation,  and,  on  his  part, 
to  pay  the  same.  Suit  was  commenced  to  recover  there- 
for during  the  lifetime  of  John  S.  Smith;  but,  he  having 
died,  the  suit  was  revived  in  the  name  of  the  administra- 
tor, and  on  the  trial  plaintiff  had  verdict  and  judgment 
for  $500.17. 

Defendant's  first  contention  is  that  plaintiff  could  only 
recover  upon  an  express  promise  to  pay,  and  that  the 
trial  court  was  in  error  in  submitting  the  case  to  the  jury 
upon  the  question  of  an  implied  promise.  Upon  this 
question  the  court  charged  the  jury:  "The  relationship 
existing  between  the  plaintiff  and  her  step-father  at  the 
time  this  claim  accrued  raises  a  presumption  of  law  that 
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her  services  were  gratuitous,  or,  at  least,  rendered  in  re- 
turn for  parental  care  and  support;  but  such  presump- 
tion is  not  conclusive  against  her  legal  right  to  recover, 
in  the  absence  of  an  express  promise  to  pay  for  the  serv- 
ices. Therefore,  if  you  find  that  there  was  no  express 
promise  to  pay,  and  yet  find,  from  all  the  facts  and  cir- 
cumstances as  shown  by  the  evidence,  that  her  services 
were  rendered  in  the  expectation  by  her  of  receiving  com- 
pensation therefor  and,  by  the  deceased,  of  paying  there- 
for, she  is  entitled  to  recover." 

We  need  not  state  the  evidence  given  on  the  trial,  un- 
der which  plaintiff's  counsel  contends  that  this  instruc- 
tion is  correct.  We  are  satisfied,  the  instruction  cannot 
be  upheld.  The  simple  fact  that  services  are  rendered, 
under  the  circumstances  claimed,  does  not  raise  a  liabil- 
ity on  the  part  of  the  person  for  whom  they  were  ren- 
dered to  pay  therefor.  Bartholomew  v.  Jackson,  20 
Johns.  28 ;  St.  Juds's  Church  v.  Van  Denberg,  31  Mich. 
287 ;  Hertzog  v.  Hertzog,  29  Pa.  465 ;  Woods  v.  Ayers, 
39  Mich.  351. 

Where  the  services  are  rendered  to  one  standing  in 
loco  parentis,  there  is  no  implied  promise  to  pay  for 
them,  though  such  presumption  may  be  overcome  by  the 
facts  and  circumstances  of  the  case.  Fross'  App.,  105 
Pa.  258. 

We  find  nothing  in  this  case,  in  the  facts  and  circum- 
stances, to  overcome  this  presumption.  The  plaintiff 
lived  in  the  family  of  deceased  from  the  time  she  was 
nine  years  of  age,  was  cared  for  as  one  of  the  family 
until  the  tune  of  her  arrival  at  age,  and  from  that  time 
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onward  the  relationship  continued  up  to  the  time  of  her 
marriage.  She  performed  the  same  duties,  and  dwelt 
there  as  a  member  of  the  family,  as  she  had  done  before 
her  becoming  of  age :  had  her  board,  clothing,  and,  from 
time  to  time,  was  given  money,  the  same  as  before  her 
majority.  No  accounts  were  kept  by  either  party,  and 
there  is  certainly  nothing  in  the  acts  and  conduct  of  the 
parties  indicating  a  promise  to  pay  for  services  rendered, 
or  to  charge  for  the  same. 

It  is  claimed  that  there  was  some  evidence  of  an  ex- 
press promise.  This  consists  in  the  testimony  of  the  two 
brothers  of  the  plaintiff.  The  brother  Ernest  says  that 
he  knew  she  got  nothing  over  there;  and  he  raised  an 
objection  to  her  staying,  when  the  mother  said  she  should 
be  well  paid  for  her  work  there,  and  that  at  this  time 
the  step-father  sat  right  there,  and  ought  to  have  heard 
it,  but  he  could  not  say  whether  he  did  or  not.  This  was 
some  time  in  1878.  Plaintiff's  brother  John  testified 
that  he  heard  his  mother  say  that  the  plaintiff  should 
have  her  pay,  and  that  the  step-father  should  pay  it; 
and  that  this  was  said  in  the  presence  of  the  step-father. 
No  claim  is  made  that  the  deceased,  by  any  word  of  his, 
ever  promised  payment ;  but  it  is  insisted  that  this  prom- 
ise, made  by  the  mother  in  the  presence  and  hearing  of 
her  husband  that  the  plaintiff  should  be  paid,  was  bind- 
ing upon  the  deceased.  This  would  be  true,  with  some 
additional  elements.  If  the  mother  made  the  promise, 
in  the  presence  and  hearing  of  her  husband,  that  the 
husband  should  pay  the  plaintiff  wages  for  her  services, 
and  the  husband  knew  that  she  continued  her  service  in 
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reliance  upon  the  promise,  it  would  be  such  an  acqui- 
escence in  the  arrangement  on  his  part  that  he  would  be 
bound  by  it,  the  same  as  though  he  had  made  the  prom- 
ise himself.  This  would  amount  to  express  authority 
on  his  part  to  the  wife  to  make  the  contract ;  but  in  law 
does  not  authorize  the  wife,  acting  as  agent  for  the  hus- 
band to  bind  him  by  her  contracts,  except  for  necessaries. 

In  Clark  v.  Cox,  32  INIich.  204,  it  was  held  that  the 
wife  had  no  express  authority  to  purchase  necessaries, 
and  that  one  who  furnished  necessaries  to  the  wife  could 
not  recover  against  the  husband,  where  it  did  not  appear 
that  the  husband  had  himself  neglected  to  provide  such 
necessaries  as  were  suitable  to  his  means. 

The  judgment  must  he  reversed  with  costs,  and  a  new 
trial  ordered. 

Sherwood,  Ch.  J.,  and  Long,  Campbell,  and  Champ^ 
lin,  JJ.,  concurred. 
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FONSECA  V.  CUNARD  STEAMSHIP  COM- 
PANY. 

153  Massachusetts   553.— 1891. 

Contract,  with  a  count  in  tort,  against  the  defendant, 
as  owner  of  the  steamship  Samaria,  for  damage  to  the 
plaintiff's  trunk  and  its  contents. 

When  the  plaintiff  engaged  his  passage  in  London, 
he  received  a  passage  ticket  from  the  defendant's  agent 


208  APPENDIX  2. 

there.  This  ticket  consisted  of  a  sheet  of  paper  of  large 
quarto  size,  the  face  and  back  of  which  were  covered  with 
written  and  printed  matter.  Near  the  top  of  the  face  of 
the  ticket,  after  the  name  of  the  defendant  corporation 
and  its  list  of  offices  in  Great  Britain,  appeared  in  bold 
type  the  following:  "Passengers'  Contract  Ticket." 
Upon  the  side  margins  were  various  printed  notices  to 
passengers,  including  the  following: 

"All  passengers  are  requested  to  take  notice  that  the 
owners  of  the  ship  do  not  hold  themselves  responsible  for 
detention  or  delay  arising  from  accident,  extraordinary 
or  unavoidable  circumstances,  nor  for  loss,  detention,  or 
damage  to  luggage." 

The  body  of  the  face  of  the  ticket  contained  state- 
ments of  the  rights  of  the  passenger  respecting  his  per- 
son and  his  baggage,  the  plaintiff's  name,  age,  and  occu- 
pation, the  bills  of  fare  for  each  day  of  the  week,  and  the 
hours  for  meals,  etc.  At  the  bottom  was  printed  the  fol- 
lowing : 

"Passengers'  luggage  is  carried  only  upon  the  condi- 
tions set  forth  on  the  back  hereof." 

Upon  the  back,  among  other  printed  matter,  was  the 
following: 

"The  company  is  not  liable  for  loss  of  or  injury  to  the 
passenger  or  his  luggage,  or  delay  in  the  voyage, 
whether  arising  from  the  act  of  God,  the  Queen's  ene- 
mies, perils  of  the  sea,  rivers,  or  navigation,  restraint 
of  princes,  rulers,  and  peoples,  barratry,  or  negligence 
of  the  company's  sen'vants  ( whether  on  board  the  steamer 


APPENDIX  2.  209 

or  not) ,  defect  in  the  steamer,  her  machinery,  gear,  fit- 
tings, or  from  any  other  cause  of  whatsoever  nature." 

When  the  plaintiff  received  his  ticket,  his  attention 
was  not  called  in  any  way  to  any  limitation  of  the  de- 
fendant's liability. 

Knowlton,  J.  It  is  not  expressly  stated  in  the  re- 
port, that  the  law  of  England  was  put  in  evidence  as  a 
fact  in  the  case,  but  it  seems  to  have  been  assumed  at  the 
trial,  if  not  expressly  agreed  that  this  law  should  be  con- 
sidered, and  the  argument  before  this  court  has  pro- 
ceeded on  the  same  assumption.  It  is  conceded  that  the 
presiding  justice  correctly  found  and  ruled  as  follows: 
"That  the  contract  was  a  British  contract;  that,  by  the 
English  law,  a  carrier  may  by  contract  exempt  himself 
from  liability,  even  for  loss  caused  by  his  negligence; 
that  in  this  case,  as  the  carrier  has  so  attempted,  and  the 
terms  are  broad  enough  to  exonerate  him,  the  question 
remains  of  assent  on  the  part  of  the  plaintiff."  That 
part  of  his  ruling  which  is  called  in  question  by  the  de- 
fendant is  as  follows:  "This  has  been  decided  in  Mas- 
sachusetts to  be  a  question  of  evidence,  in  which  the  lea) 
fori  is  to  govern ;  that,  although  it  has  been  decided  that 
the  law  conclusively  presumes  that  a  consignor  knows 
and  assents  to  the  terms  of  a  bill  of  lading  or  a  shipping 
receipt  which  he  takes  without  dissent,  yet  a  passenger 
ticket,  even  though  it  be  called  a  'contract  ticket,'  does 
not  stand  on  the  same  footing ;  that  in  this  case  assent  is 
not  a  conclusion  of  law,  and  is  not  proved  as  a  matter  of 
fact." 

The  principal  question  before  us  is  whether  the  plain- 
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tiff,  by  reason  of  his  acceptance,  and  use  of  his  ticket, 
shall  be  conclusively  held  to  have  assented  to  its  terms. 
It  has  often  been  decided,  that  one  who  accepts  a  con- 
tract, and  proceeds  to  avail  himself  of  its  provisions,  is 
bound  by  the  stipulations  and  conditions  expressed  in 
it,  whether  he  reads  them  or  not.  Rice  v.  Dwight 
Manuf.  Co.,  2  Cush.  80;  Grace  v.  Adams,  100  Mass. 
505;  Iloadley  v.  Northern  Transportation  Co.,  115 
Mass.  304;  Monitor  Ins.  Co.  v.  Buffum,  115  Mass.  343; 
Germania  Insurance  Co.  v.  Memphis  &  Charleston  Rail- 
road, 72  N.  Y.  90.  This  rule  is  as  applicable  to  con- 
tracts for  the  carriage  of  persons  or  property  as  to  con- 
tracts of  any  other  kind.  Grace,  v.  Adams,  100  Mass. 
505;  Boston  &  Maine  Railroad  v.  Chipman,  146  Mass. 
107;  Parker  v.  South  Eastern  Railway,  2  C.  P.  D.  416, 
428;  Harris  v.  Great  Western  Railway,  1  Q.  B.  D.  515; 
York  Co.  V.  Central  Railroad,  3  Wall.  107;  Hill  v. 
Syracuse,  Binghamton  &  New  York  Railroad,  73  N. 
Y.  351.  The  cases  in  which  it  is  held  that  one  who  re- 
ceives a  ticket  that  appears  to  be  a  mere  check  showing 
the  points  between  which  he  is  entitled  to  be  carried,  and 
that  contains  conditions  on  its  back  which  he  does  not 
read,  is  not  bound  by  such  conditions,  do  not  fall  within 
this  rule.  Brown  v.  Eastern  Railroad,  11  Cush.  97 
Malone  v.  Boston  &  Worcester  Railroad,  12  Gray  388 
Henderson  v.  Stevenson,  L.  R.  2  H.  L.  Sc.  470 
Quimby  v.  Vanderbilt,  17  N.  Y.  306;  Railway  Co.  v. 
Stevens,  95  U.  S.  655.  Such  a  ticket  does  not  purport 
to  be  a  contract  which  expressly  states  the  rights  of  the 
parties,  but  only  a  check  to  indicate  the  route  over  which 
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the  passenger  is  to  be  carried,  and  he  is  not  expected  to 
examine  it  to  see  whether  it  contains  any  unusual  stipula- 
tions. The  precise  question  in  the  present  case  is  whether 
the  "contract  ticket"  was  of  such  a  kind  that  the  passen- 
ger taking  it  should  have  understood  that  it  was  a  con- 
tract containing  stipulations  which  w^ould  determine  the 
rights  of  the  parties  in  reference  to  his  carriage.  If  so, 
he  would  be  expected  to  read  it,  and  if  he  failed  to  do  so, 
he  is  bound  by  its  stipulations.  It  covered  with  print 
and  writing  the  greater  part  of  two  large  quarto  pages, 
and  bore  the  signature  of  the  defendant  company,  af- 
fixed by  its  agent,  with  a  blank  space  for  the  signature 
of  the  passenger.  The  fact  that  it  was  not  signed  by  the 
plaintiff  is  immaterial.  Quimby  v.  Boston  &  Maine  Rail- 
road, 150  Mass.  365,  and  cases  there  cited.  It  contained 
elaborate  provisions  in  regard  to  the  rights  of  the  pas- 
senger on  the  voyage,  and  even  went  into  such  detail 
as  to  give  the  bill  of  fare  for  each  meal  in  the  day  for 
every  day  of  the  week.  No  one  who  could  read  could 
glance  at  it  without  seeing  that  it  undertook  expressly 
to  prescribe  the  particulars  which  should  govern  the  con- 
duct of  the  parties  until  the  passenger  reached  the  port 
of  destination.  In  that  particular,  it  was  entirely  un- 
like the  pasteboard  tickets  which  are  commonly  sold  to 
passengers  on  railroads.  In  reference  to  this  question, 
the  same  rules  of  law  apply  to  a  contract  to  carry  a  pas- 
senger, as  to  a  contract  for  the  transportation  of  goods. 
There  is  no  reason  why  a  consignor  who  is  bound  by  the 
provisions  of  a  bill  of  lading,  which  he  accepts  without 
reading,  should  not  be  equally  boimd  by  the  terms  of  a 
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contract  in  similar  form  to  receive  and  transport  him  as 
a  passenger.  In  Henderson  v.  Stevenson,  ubi  supra, 
the  ticket  was  for  transjDortation  a  short  distance,  from 
Dublin  to  AVhitehaven,  and  the  passenger  was  held  not 
bound  to  read  the  notice  on  the  back,  because  it  did  not 
purport  to  be  a  contract,  but  a  mere  check  given  as  evi- 
dence of  his  right  to  carriage.  In  later  English  cases, 
it  is  said  that  this  decision  went  to  the  extreme  limit  of 
the  law,  and  it  has  repeatedly  been  distinguished  from 
cases  where  the  ticket  was  in  a  different  form.  Parker 
V.  South  Eastern  Railway,  2  C.  P.  D.  416,  428;  Burke 
V.  South  Eastern  Railway,  5  C.  P.  D.  7;  Harris  v. 
Great  Western  Railway,  1  Q.  B.  D.  515.  The  passen- 
ger in  the  last  mentioned  case  had  a  coupon  ticket,  and  it 
was  held  that  he  was  bound  to  know  what  was  printed 
as  a  part  of  the  ticket.  Steers  v.  Liverpool,  New  York 
&  Philadelphia  Steamship  Co.  (57  N.  Y.  1)  is  in  its 
essential  facts  almost  identical  with  the  case  at  bar,  and 
it  was  held  that  the  passenger  was  bound  by  the  condi- 
tions printed  on  the  ticket.  In  Quimby  v.  Boston  & 
Maine  Railroad,  uhi  supra,  the  same  principle  was  ap- 
plied to  the  case  of  a  passenger  traveling  on  a  free  pass, 
and  no  sound  distinction  can  be  made  between  that  case 
and  the  case  at  bar. 

We  are  of  opinion  that  the  ticket  delivered  to  the 
plaintiff  purported  to  be  a  contract,  and  that  the  defend- 
ant corporation  had  a  right  to  assume  that  he  assented 
to  its  provisions.  All  these  provisions  are  equally  bind- 
ing on  him  as  if  he  had  read  them. 

The  contract  being  valid  in  England,  where  it  was 
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made,  and  the  plaintiff's  acceptance  of  it  under  the  cir- 
cumstances being  equivalent  to  an  express  assent  to  it, 
and  it  not  being  illegal  or  immoral,  it  will  be  enforced 
here,  notwithstanding  that  a  similar  contract  made  in 
Massachusetts  would  be  held  void  as  against  public  pol- 
icy. Greenwood  v.  Curtis,  6  Mass.  358;  Forej^augh  v. 
Delaware,  Lackawanna  &  Western  Railroad,  128  Penn. 
St.  217,  and  cases  cited;  In  re  Missouri  Steamship  Co., 
42  Ch.  D.  321,  326,  327;  Liverpool  and  Great  Western 
Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397. 

Judgment  for  the  defendant. 


MALONE  V.  BOSTON  &  WORCESTER  RAIL- 
ROAD. 

12  Gray  (Mass.)  388.— 1859. 

Action  of  tort  against  the  defendants  as  common  car- 
riers, for  the  loss  upon  their  railroad  of  a  trunk  and  its 
contents. 

The  ticket  issued  to  plaintiff  had  printed  upon  its 
face,  "Look  on  the  back."  On  the  back  was  a  clause 
limiting  the  liability  of  defendant  for  baggage  to  fifty 
dollars,  and  a  notice  that  other  regulations  were  posted 
in  the  cars.  In  the  cars  was  a  similar  notice  as  to  lia- 
bility for  baggage.  Plaintiff  testified  that  he  never  saw 
the  notice  on  the  ticket  or  in  the  car. 

The  trial  judge  submitted  to  the  jury  the  question 
whether  the  plaintiff  ever  assented  to  the  limitation,  and 
charged  that  the  receiving  of  the  ticket  raised  no  legal 
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presumption  that  plaintiff  had  the  necessary  notice. 
The  jury  returned  a  verdict  for  the  plaintiff. 

Dewj:y,  J.  This  case  must  be  held  to  be  analogous 
to  the  case  of  Brown  v.  Eastern  Railroad  (11  Cush.  97) , 
and  may,  like  that,  be  decided  without  any  adjudication 
upon  the  broader  question  whether  a  limitation  of  the 
liability  of  the  railroad  company  as  to  the  amount  and 
value  of  the  baggage  of  passengers  transported  on  the 
road  may  not  be  effectually  secured  by  the  delivery  of  a 
ticket  to  the  passenger  so  printed  in  large  and  fair  type 
on  the  face  of  the  ticket,  that  no  one  could  read  the  part 
of  the  ticket  indicating  the  place  to  which  it  purports 
to  entitle  him  to  be  conveyed  without  also  having 
brought  to  his  notice  the  fact  of  limitation  as  to  liability 
for  his  baggage.  The  present  case  as  to  the  ticket  only 
differs  from  the  case  of  Brown  v.  Eastern  Railroad,  in 
having  printed  in  small  type  on  the  face  of  the  ticket, 
"Look  on  the  back."  But  there  is  nothing  on  the  face 
of  the  ticket  alluding  to  the  subject  of  baggage;  no  no- 
tice to  look  on  the  back  for  regulations  as  to  baggage. 
The  delivery  of  such  a  ticket  does  not  entitle  the  railroad 
company  to  ask  for  instructions  that  there  results  there- 
from a  legal  presumption  of  notice  of  the  restricted  lia- 
bility as  to  the  baggage  of  the  passenger.  The  ruling  as 
to  the  placards  posted  in  the  cars  was  correct,  and  no 
legal  presumption  of  notice  arose  therefrom.  The  court 
properly  submitted  the  question  of  notice  to  the  jury  as 
a  question  of  fact. 

We  have  not  particularly  considered  the  question  of 
liability  of  the  defendants  as  to  certain  small  items,  if 
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any,  of  the  wearing  apparel  of  the  husband,  that  were 
contained  in  the  lost  trunk.  The  articles  are  stated  in 
the  bill  of  exceptions  to  hav€  been  "nearly  wholly  his 
wife's  wearing  apparel,"  and  the  court  vv^as  not  asked  to 
direct  the  jury  to  exclude  the  other  articles  in  assessing 
damages.  Without  expressing  any  opinion  upon  the 
point  whether  these  articles,  if  any,  of  the  husband's 
would  be  embraced  in  the  baggage  which  the  defendants 
assumed  to  transport  as  common  carriers,  the  husband 
paying  no  fare  for  his  personal  transportation,  the  court 
are  of  the  opinion  that  in  the  present  aspect  of  the  case 
judgment  should  be  entered  generally  on  the  verdict. 

Exceptions  overruled. 
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SHERWOOD  V.  WALKER. 

66  Michigan    568.— 1887. 

Morse,  J.  Replevin  for  a  cow.  Suit  commenced  in 
justice's  court.  Judgment  for  plaintiff.  Appealed  to 
Ch'cuit  Court  of  Wayne  County,  and  verdict  and  judg- 
ment for  plaintiff  in  that  court.  The  defendants  bring 
error,  and  set  out  twenty-five  assignments  of  the  same. 

The  main  controversy  depends  upon  the  construction 
of  a  contract  for  the  sale  of  the  cow.  The  plaintiff 
claims  that  the  title  passed,  and  bases  his  action  upon 
such  claim.  The  defendants  contend  that  the  contract 
was  executory,  and  by  its  terms  no  title  to  the  animal 
was  acquired  by  plaintiff. 
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The  defendants  reside  at  Detroit,  but  are  in  business 
at  Walkerville,  Ontario,  and  have  a  farm  at  Greenfield, 
in  Wayne  County,  upon  which  were  some  blooded  cat- 
tle supposed  to  be  barren  as  breeders.  The  Walkers  are 
importers  and  breeders  of  polled  Angus  cattle. 

The  plaintiff  is  a  banker  living  at  PljTnouth,  in 
Wayne  County.  He  called  upon  the  defendants  at 
Walkerville  for  the  purchase  of  some  of  their  stock,  but 
found  none  there  that  suited  him.  Meeting  one  of  the 
defendants  afterwards,  he  was  informed  that  they  had  a 
few  head  upon  this  Greenfield  farm.  He  was  asked  to 
go  out  and  look  at  them,  with  the  statement  at  the  time 
that  they  were  probably  barren,  and  would  not  breed. 

May  5,  1886,  plaintiff  went  out  to  Greenfield  and  saw 
the  cattle.  A  few  days  thereafter,  he  called  upon  one 
of  the  defendants  with  the  view  of  purchasing  a  cow, 
known  as  "Rose  2d  of  Aberlone."  After  considerable 
talk,  it  was  agreed  that  defendants  would  telephone 
Sherwood  at  his  home  in  Plymouth  in  reference  to  the 
price.  The  second  morning  after  this  talk  he  was  called 
up  by  telephone,  and  the  terms  of  the  sale  were  finally 
agreed  upon.  He  was  to  pay  five  and  one-half  cents 
per  pound,  live  weight,  fifty  pounds  shrinkage.  He  was 
asked  how  he  intended  to  take  the  cow  home,  and  replied 
that  he  might  ship  her  from  King's  cattle-yard.  He  re- 
quested defendants  to  confirm  the  sale  in  writing,  which 
they  did  by  sending  him  the  following  letter : 

"Walkerville,  May  15,  1886. 
"T.  C.  Sher'wood,  President,  etc. 

"Dear  Sir, — We  confirm  sale  to  you  of  the  cow.  Rose 
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2d  of  Aberlone,  lot  56  of  our  catalogue,  at  five  and  a  half 
cents  i^er  pound,  less  fifty  pounds  shrink.     We  enclose 
herewith  order  on  Mr.  Graham  for  the  cow.     You  might 
leave  check  with  him,  or  mail  to  us  here,  as  you  prefer. 
"Yours  truly, 

"Hiram  Walker  &  Sons." 

The  order  upon  Graham  enclosed  in  the  letter  read  as 
follows : 

"Walkerville,  :May  15,  1886. 
"George    Graham, — You    will    please    deliver    at 
King's  cattle-yard  to  Mr.  T.  C.  Sherwood,  Plymouth, 
the  cow  Rose  2d  of  Aberlone,  lot  56  of  our  catalogue. 
Send  halter  with  cow,  and  have  her  weighed. 
"Yours  tiiily, 

"Hiram  Walker  &  Sons." 

On  the  twenty-first  of  the  same  month  the  plaintiff 
went  to  defendants'  farm  at  Greenfield,  and  presented 
the  order  and  letter  to  Graham,  who  informed  him  that 
the  defendants  had  instructed  him  not  to  deliver  the  cow. 
Soon  after,  the  plaintiff  tendered  to  Hiram  Walker,  one 
of  the  defendants,  $80,  and  demanded  the  cow.  Walker 
refused  to  take  the  money  or  deliver  the  cow.  The 
plaintiff  then  instituted  this  suit. 

After  he  had  secured  possession  of  the  cow  under  the 
writ  of  replevin,  the  plaintiff  caused  her  to  be  weighed 
by  the  constable  who  served  the  writ,  at  a  place  other 
than  King's  cattle-yard.     She  weighed  1420  pounds. 

When  the  plaintiff,  upon  the  trial  in  the  Circuit  Court, 
had  submitted  his  proofs  showing  the  above  transaction. 
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defendants  moved  to  strike  out  and  exclude  the  testi- 
mony from  the  case,  for  the  reason  that  it  was  irrelevant, 
and  did  not  tend  to  show  that  the  title  to  the  cow  jiassed, 
and  that  it  showed  that  the  contract  of  sale  was  merely 
executory.  The  court  refused  the  motion,  and  an  ex- 
ception was  taken. 

The  defendants  then  introduced  evidence  tending  to 
show  that  at  the  time  of  the  alleged  sale  it  was  believed 
by  both  the  plaintiff  and  themselves  that  the  cow  was 
barren  and  would  not  breed;  that  she  cost  $850,  and  if 
not  barren  would  be  worth  from  $750  to  $1000;  that 
after  the  date  of  the  letter,  and  the  order  to  Graham,  the 
defendants  were  informed  by  said  Graham  that  in  his 
judgment  the  cow  was  with  calf,  and  therefore  they  in- 
structed him  not  to  deliver  her  to  plaintiff,  and  on  the 
twentieth  of  IMay,  1886,  telegraphed  to  the  plaintiff  what 
Graham  thought  about  the  cow  being  with  calf,  and  that 
consequently  they  could  not  sell  her.  The  cow  had  a 
calf  in  the  month  of  October  following. 

On  the  nineteenth  of  May  the  plaintiff  wrote  Graham 
as  follows: 

"Plymouth,  May  19,  1886. 
"Mr.  George  Graham,  Greenfield. 

"Dear  Sir, — I  have  bought  Rose  or  Lucy  from  Mr. 
Walker,  and  will  be  there  for  her  Friday  morning,  nine 
or  ten  o'clock.     Do  not  water  her  in  the  morning. 

"Yours,  etc., 

"T.  C.  Sherwood." 
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Plaintiff  explained  the  mention  of  the  two  cows  in  this 
letter  by  testifying  that,  when  he  wrote  this  letter,  the 
order  and  letter  of  defendants  were  at  his  house,  and, 
writing  in  a  hurry,  and  being  uncertain  as  to  the  name 
of  the  cow,  and  not  wishing  his  cow  watered,  he  thought 
it  would  do  no  harm  to  name  them  both,  as  his  bill  of 
sale  would  show  which  one  he  had  purchased.  Plaintiff 
also  testified  that  he  asked  defendants  to  give  him  a 
price  on  the  balance  of  their  herd  at  Greenfield,  as  a 
friend  thought  of  buying  some,  and  received  a  letter 
dated  May  17,  1886,  in  which  they  named  the  price  of 
five  cattle,  including  Lucy  at  $90,  and  Rose  2d  at  $80. 
"WTien  he  received  the  letter  he  called  defendants  up  by 
telephone,  and  asked  them  why  they  put  Rose  2d  in  the 
list,  as  he  had  already  purchased  her.  They  replied  that 
they  knew  he  had,  but  thought  it  would  make  no  differ- 
ence if  plaintiff  and  his  friend  concluded  to  take  the 
w^hole  herd. 

The  foregoing  is  the  substance  of  all  the  testimony  in 
the  case. 

The  circuit  judge  instructed  the  jury  that  if  they  be- 
lieved the  defendants,  when  they  sent  the  order  and  let- 
ter to  plaintiff,  meant  to  pass  the  title  to  the  cow,  and 
that  the  cow  was  intended  to  be  delivered  to  plaintiff,  it 
did  not  matter  whether  the  cow  was  weighed  at  any  par- 
ticular place,  or  by  any  particular  person;  and  if  the 
cow  was  weighed  afterwards,  as  Sherwood  tesrtified,  such 
weighing  would  be  a  sufficient  compliance  with  the  or- 
der; if  they  believed  that  defendants  intended  to  pass 
the  title  by  the  ^\Titing,  it  did  not  matter  whether  the 
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cow  was  weighed  before  or  after  suit  brought,  and  the 
plaintiff  would  be  entitled  to  recover. 

The  defendants  submitted  a  number  of  requests,  which 
were  refused.  The  substance  of  them  was  that  the  cow 
was  never  delivered  to  plaintiff,  and  the  title  to  her  did 
not  pass  by  the  letter  and  order ;  and  that  under  the  con- 
tract, as  evidenced  by  these  writings,  the  title  did  not 
pass  until  the  cow  was  weighed  and  her  price  thereby 
detenriined;  and  that,  if  the  defendants  only  agreed  to 
sell  a  cow  that  would  not  breed,  then  the  barrenness  of 
the  cow  was  a  condition  precedent  to  passing  title,  and 
plaintiff  cannot  recover.  The  court  also  charged  the 
jury  that  it  was  immaterial  whether  the  cow  was  with 
calf  or  not.  It  will  therefore  be  seen  that  the  defend- 
ants claim  that,  as  a  matter  of  law,  the  title  to  this  cow 
did  not  pass,  and  that  the  circuit  judge  erred  in  submit- 
ting the  case  to  the  jury,  to  be  determined  by  them,  upon 
the  intent  of  the  i:)ai'ties  as  to  whether  or  not  the  title 
passed  with  the  sending  of  the  letter  and  order  by  the 
defendants  to  the  plaintiff. 


The  following  cases  in  this  court  support  the  instruc- 
tion of  the  court  below  as  to  the  intent  of  the  parties  gov- 
erning and  controlling  the  question  of  a  completed  sale, 
and  the  passing  of  title:  I.ingham  v.  Eggleston,  27 
Mich.  324;  Wilkinson  v.  Holiday,  33  Id.  386;  Grant  v. 
Merchants'  and  INIanufacturers'  Bank,  35  Id.  527;  Car- 
penter V.  Graham,  42  Id.  194;  Brewer  v.  Michigan  Salt 
Ass'n,  47  Id.  534;  Whitcomb  v.  Whitney,  24  Id.  486; 
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Byles  V.  Colier,  54  Id.  1 ;  Scotten  v.  Sutter,  37  Id.  52G, 
532;  Ducey  Lumber  Co.  v.  Lane,  58  Id.  520,  525;  Jen- 
kinson  v.  Monroe  Bros.  &  Co.,  61  Id.  454. 

It  apjiears  from  the  record  that  both  parties  supposed 
this  cow  was  barren  and  would  not  breed,  and  she  was 
sold  by  the  pound  for  an  insignificant  sum  as  compared 
with  her  real  value  if  a  breeder.  She  was  evidently  sold 
and  purchased  on  the  relation  of  her  value  for  beef,  un- 
less the  plaintiff  had  learned  of  her  true  condition,  and 
concealed  such  knowledge  from  the  defendants.  Before 
the  plaintiff  secured  possession  of  the  animal,  the  defend- 
ants learned  that  she  was  with  calf,  and  therefore  of 
great  value,  and  undertook  to  rescind  the  sale  by  re- 
fusing to  deliver  her.  The  question  arises  whether  they 
had  a  right  to  do  so. 

The  circuit  judge  ruled  that  this  fact  did  not  avoid 
the  sale,  and  it  made  no  difference  whether  she  was  bar- 
ren or  not.  I  am  of  the  opinion  that  the  court  erred  in 
this  holding.  I  know  that  this  is  a  close  question,  and 
the  dividing  line  between  the  adjudicated  cases  is  not 
easily  discerned.  But  it  must  be  considered  as  well  set- 
tled that  a  party  who  has  given  an  apparent  consent  to  a 
contract  of  sale  may  refuse  to  execute  it,  or  he  may  avoid 
it  after  it  has  been  completed,  if  the  assent  was  founded, 
or  the  contract  made,  upon  the  mistake  of  a  material 
fact, — such  as  the  subject  matter  of  the  sale,  the  price, 
or  some  collateral  fact  materially  inducing  the  agree- 
ment; and  this  can  be  done  when  the  mistake  is  mutual. 
1  Benj.  Sales,  §^605,  606;  Leake,  Cont.  339;  Story, 
Sales  (4tli  ed.),  §§  148,  377.     See  also  Cutts  v.  Guild, 
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57  N.  Y.  229;  Harvey  v.  Harris,  112  Mass.  32;  Gard- 
ner V.  Lane,  9  Allen  492;  S.  C,  12  Allen  44;  Huth- 
macher  v.  Harris'  Adm'rs,  38  Penn.  St.  491;  Byers  v. 
Chapin,  28  Ohio  St.  300;  Gibson  v.  Pelkie,  37  Mich. 
380,  and  cases  cited;  Allen  v.  Hammond,  11  Pet.  63,  71. 
If  there  is  a  difference  or  misapprehension  as  to  the 
substance  of  the  thing  bargained  for,  if  the  thing  actu- 
ally delivered  or  received  is  different  in  substance  from 
the  thing  bargained  for  and  intended  to  be  sold,  then 
there  is  no  contract;  but  if  it  be  only  a  difference  in  some 
quality  or  accident,  even  though  the  mistake  may  have 
been  the  actuating  motive  to  the  purchaser  or  seller,  or 
both  of  them,  yet  the  contract  remains  binding. 

"The  difficulty  in  every  case  is  to  determine  whether 
the  mistake  or  misapprehension  is  as  to  the  substance  of 
the  whole  contract,  going,  as  it  were,  to  the  root  of  the 
matter,  or  only  to  some  point,  even  though  a  material 
point,  an  error  as  to  which  does  not  affect  the  substance 
of  the  whole  consideration."  Kennedy  v.  Panama  &c. 
Mail  Co.,  L.  R.  2  Q.  B.  580,  588. 

It  has  been  held,  in  accordance  with  the  principles 
above  stated,  that  where  a  horse  is  bought  under  the  be- 
lief that  he  is  sound,  and  both  vendor  and  vendee  hon- 
estly believe  hun  to  be  sound,  the  purchaser  must  stand 
by  his  bargain,  and  pay  the  full  price,  unless  there  was  a 
warranty. 

It  seems  to  me,  however,  in  the  case  made  by  this  rec- 
ord, that  the  mistake  or  misapprehension  of  the  parties 
went  to  the  whole  substance  of  the  agreement.  If  the 
cow  was  a  breeder,  she  was  worth  at  least  $750;  if  bar- 


APPENDIX  3.  223 

ren,  she  was  worth  not  over  $80.  The  parties  would  not 
have  made  the  contract  of  sale  except  upon  the  under- 
standing and  belief  that  she  was  incapable  of  breeding, 
and  of  no  use  as  a  cow.  It  is  true  she  is  now  the  identi- 
cal animal  that  they  thought  her  to  be  when  the  contract 
was  made;  there  is  no  mistake  as  to  the  identity  of  the 
creature.  Yet  the  mistake  was  not  of  the  mere  quality 
of  the  animal,  but  went  to  the  very  nature  of  the  thing. 
A  barren  cow  is  substantially  a  different  creature  than  a 
breeding  one.  There  is  as  much  difference  between 
them  for  all  purposes  of  use  as  there  is  between  an  ox 
and  a  cow  that  is  capable  of  breeding  and  giving  milk. 
If  the  mutual  mistake  had  simply  related  to  the  fact 
whether  she  was  with  calf  or  not  for  one  season,  then  it 
might  have  been  a  good  sale;  but  the  mistake  affected 
the  character  of  the  animal  for  all  time,  and  for  her  pres- 
ent and  ultimate  use.  She  was  not  in  fact  the  animal, 
or  the  kind  of  animal,  the  defendants  intended  to  sell  or 
the  plaintiff  to  buy.  She  Was  a  barren  cow,  and,  if  this 
fact  had  been  known,  there  w^ould  have  been  no  contract. 
The  mistake  affected  the  substance  of  the  whole  consid- 
eration, and  it  must  be  considered  that  there  was  no  con- 
tract to  sell,  or  sale  of  the  cow  as  she  actually  was.  The 
thing  sold  and  bought  had  in  fact  no  existence.  She 
was  sold  as  a  beef  creature  would  be  sold;  she  is  in  fact 
a  breeding  cow,  and  a  valuable  one. 

The  court  should  have  instructed  the  jury  that  if  they 
found  that  the  cow  was  sold,  or  contracted  to  be  sold, 
upon  the  understanding  of  both  parties  that  she  was 
barren,  and  useless  for  the  purpose  of  breeding,  and  that 


224  APPENDIX  4. 

in  fact  S^lie  was  not  barren,  but  capable  of  breeding,  then 
the  defendants  had  a  rig-ht  to  rescind,  and  to  refuse  to 
deliver,  and  the  verdict  should  be  in  their  favor. 

The  judgment  of  the  court  below  must  be  rcj^^ersed, 
and  a  new  trial  granted,  with  costs  of  this  court  to  de- 
fendants. 

Campbell,  C.  J.,  and  Champlin,  J.,  concurred.  Slier- 
wood,  J.,  dissented. 
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LAIDLAW  V.  ORGAN. 

2  Wheaton  (U.  S.)   178.— 1817. 

Petition  or  libel  for  the  possession  of  one  hundred  and 
eleven  hogsheads  of  tobacco,  and  for  the  sequestration 
of  the  same  pending  the  final  decision  of  the  court.  An- 
swer by  defendants  disclaiming  any  interest  in  the  to- 
bacco, and  bill  of  interpleader  by  Boorman  and  Johnson, 
who  claimed  the  ownership  of  the  same.  Writ  of  se- 
questration was  granted,  and  on  the  trial  a  verdict  was 
directed  for  the  plaintiff,  and  final  judgment  entered  for 
the  possession  of  the  tobacco,  and  for  costs.  Writ  of 
error  by  defendants. 

The  bill  of  exceptions  was  in  part  as  follows : 

"And  it  appearing  in  evidence  in  the  said  cause,  that 
on  the  night  of  the  18th  of  February,  1815,  Messrs.  Liv- 
ingston, White,  and  Shepherd  brought  from  the  Britisli 
fleet  the  news  that  a  treaty  of  peace  had  been  signed  at 
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Ghent,  by  the  American  and  British  commissioners,  con- 
tained in  a  letter  from  I^ord  Hathurst  to  the  Lord  ^Mayor 
of  London,  pubhshed  in  tlie  British  newspapers,  and  that 
JNIr.  White  caused  the  same  to  be  made  pubhc,  in  a  hand- 
bill, on  Sunday  morning,  8  o'clock,  the  19th  of  Feb- 
ruary, 1815,  and  that  the  brother  of  JNIr.  Shepherd,  one 
of  these  gentlemen,  and  who  was  interested  in  one-third 
of  the  profits  of  the  purchase  set  forth  in  said  plaintiif's 
petition,  had  on  Sunday  morning,  the  19th  of  February, 
1815,  communicated  said  news  to  the  plaintiff;  that  the 
said  plaintiff,  on  receiving  said  news,  called  on  Francis 
Girault  (with  \vhom  he  had  been  bargaining  for  the  to- 
bacco mentioned  in  the  petition,  the  evening  previous), 
said  Francis  Girault  being  one  of  the  said  house  of  trade 
of  Peter  Laidlow  &  Co.,  soon  after  sunrise  on  the  morn- 
ing of  Sunday,  the  19th  of  February,  1815,  before  he  had 
heard  said  news.  Said  Girault  asked  if  there  was  any 
news  which  was  calculated  to  enliance  the  price  or  value 
of  the  article  about  to  be  purchased;  and  that  the  said 
purchase  w^as  then  and  there  made,  and  the  bill  of  par- 
cels annexed  to  the  plaintiff's  petition,  delivered  to  the 
plamtiff',  between  8  and  9  o'clock  in  the  morning  of  that 
day;  and  that,  in  consequence  of  said  news,  the  value 
of  said  article  had  risen  from  30  to  50  per  cent.  There 
being  no  evidence  that  the  plaintiff  had  asserted  or  sug- 
gested anything  to  the  said  Girault,  calculated  to  impose 
upon  him  with  respect  to  said  news,  and  to  induce  liim 
to  think  or  believe  that  it  did  not  exist ;  and  it  appearing 
that  the  said  Girault,  when  applied  to,  on  the  next  day, 
Monday,  the  20th  of  Febmary,  1815,  on  behalf  of  the 
plaintiff,  for  an  invoice  of  said  tobacco,  did  not  then  ob- 
ject to  the  said  sale,  but  promised  to  deliver  the  invoice 
to  the  said  plaintiff,  in  the  course  of  the  forenoon  of  that 
day;  the  court  charged  the  jury  to  find  for  the  plaintiff. 
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Wherefore,  that  justice,  b}^  due  course  of  law,  may  be 
done  in  this  case,  the  counsel  of  said  defendants,  for 
them,  and  on  their  behalf,  prays  the  court  that  this  bill 
of  exceptions  be  filed,  allowed,  and  certified  as  the  law 
directs. 

"(Signed)       Dominick  A.  Hall,  Disti-ict  Judge. 

"New  Orleans,  this  3d  day  of  May,  1815." 

Marshall,  C.  J.  The  question  in  this  case  is, 
whether  the  intelligence  of  extrinsic  circumstances,  which 
might  influence  the  price  of  the  commodity,  and  which 
was  exclusively  within  the  knowledge  of  the  vendee, 
ought  to  have  been  communicated  by  him  to  the  vendor? 
The  court  is  of  opinion,  that  he  was  not  bound  to  com- 
municate it.  It  would  be  difficult  to  circumscribe  the 
contrary  doctrine  within  proper  limits,  where  the  means 
of  intelligence  are  equally  accessible  to  both  parties.  But 
at  the  same  time,  each  party  must  take  care  not  to  say 
or  do  anything  tending  to  impose  upon  the  other. 

The  court  thinks  that  the  absolute  instruction  of  the 
judge  was  erroneous,  and  that  the  question,  whether  any 
imposition  was  practiced  by  the  vendee  upon  the  vendor, 
ought  to  have  been  submitted  to  the  jury.  For  these 
reasons,  the  judgment  must  be  reversed,  and  the  cause 
remanded  to  the  District  Court  of  Louisiana,  with  direc- 
tions to  award  a  venire  facias  de  novo. 

Judgment  reversed^  and  venire  de  novo  awarded. 
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STEVENS  V.  COON. 

1  Pinney  (Wis.)  356.— 1843. 

DtTNN,  C.  J.  Error  is  brought  in  this  case  to  reverse 
a  judgment  of  the  District  Court  of  Jefferson  County. 

Coon,  plaintiff  below,  brought  his  action  of  assumpsit 
against  Stevens,  defendant  below,  to  recover  damages 
on  a  liability  growing  out  of  a  contract,  which  is  in  the 
words,  etc.,  following,  viz.: 

"AsTOR,  March  23,  1839. 
"In  consideration  of  C.  J.  Coon  enteringthe  west  half 
of  the  northwest  quarter  of  section  35,  in  town  13,  range 
13,  I  bind  myself  that  the  said  eighty  acres  of  land  shall 
sell,  on  or  before  the  1st  October  next,  for  two  hundred 
dollars  or  more,  and  the  said  Coon  agrees  to  give  me  one- 
half  of  the  amount  over  two  hundred  dollars  said  land 
may  sell  for  in  consideration  of  my  wan-anty. 

" Hamilton  Ste^^ens. 
"I  agree  to  the  above  contract. 

"C.  J.  Coon." 

At  the  August  term  of  the  said  Jefferson  County  Dis- 
trict Court,  in  the  year  1840,  the  said  defendant  Stevens 
pleaded  the  general  issue  which  was  joined  by  the  said 
plaintiff  Coon,  and  after  several  continuances  the  case 
was  tried  at  the  October  term,  1842.  On  the  trial,  the 
above  contract,  and  the  receiver's  receipt  to  said  plaintiff 
Coon,  for  the  pm-chase  money  for  said  tract  of  land  de- 
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scribed  in  said  contract,  were  read  in  evidence  to  the 
jury,  and  Abraham  Vanderpool,  a  witness,  testified 
"that  he  had  visited  that  part  of  the  country  where  the 
land  lies,  specified  in  said  writing,  and  was  upon  the 
same,  as  he  has  no  doubt,  and  estimated  the  present  value 
of  the  same  at  $1.50  per  acre,  and  that  in  October,  1839, 
it  might  be  worth  $1.25  an  acre."  Upon  this  evidence 
and  testimony  the  plaintiff  rested  his  case. 

Under  the  construction  put  on  the  contract  read  in  evi- 
dence, the  jury  found  for  the  plaintiff  $116.50  in  dam- 
ages, and  judgment  was  entered  thereon.  There  is  man- 
ifest error  in  this  decision  of  the  court.  From  an  in- 
spection of  the  contract,  it  is  obvious  that  it  is  not  such 
an  one  as  is  obligatory  on  either  party.  There  is  no  reci- 
procity of  benefit,  and  it  binds  the  defendant  below  to 
the  performance  of  a  legal  impossibility,  so  palpable  to 
the  contracting  parties  that  it  could  not  have  been  se- 
riously intended  by  the  parties  as  obligatory  on  either. 
The  undertaking  of  the  defendant  below  is,  "that  plain- 
tiff's tract  of  land  shall  sell  for  a  certain  sum  by  a  given 
day."  Is  it  not  legally  impossible  for  him  to  perform 
this  undertaking?  Certainly,  no  man  can  in  legal  con- 
templation force  the  sale  of  another's  property  by  a 
given  day,  or  by  any  day,  as  of  his  own  act.  The  plain- 
tiff was  well  ajjprised  of  the  deficiency  of  his  contract 
on  the  trial,  as  the  testimony  of  his  witness  was  entirely 
apart  from  the  contract  sued  on,  and  was  directed  in  part 
to  a  different  contract,  and  such  an  one  as  the  law  would 
have  recognized.  If  the  contract  had  been  that  the  tract 
of  land  would  be  worth  $200  by  a  given  day,  then  it 
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could  have  been  recovered  on,  if  it  did  not  rise  to  that 
value  in  the  time.  1  Comyn  on  Contracts,  14,  16,  18; 
Comyn's  Dig.,  title  "Agreement";  1  Pothier  on  Obli- 
gations, 71;  6  Pctersdorf's  Abridg.  218;  2  Sand.  137 
(d) .  The  District  Court  should  not  have  entered  judg- 
ment on  the  finding  of  the  jury  in  this  case.  The  con- 
struction of  the  contract  by  the  District  Court  was  er- 
roneous. 

Judgment  reversed  with  costs. 


THORNE  V.  DEAS. 

4  Johnson  (N.  Y.)  84.— 1809. 

This  was  an  action  on  the  case,  for  a  nonfeasance,  in 
not  causing  insurance  to  be  made  on  a  certain  vessel, 
called  the  Sea  Nymph,  on  a  voyage  from  New  York  to 
Camden,  in  North  Carolina. 

The  plaintiffs  were  copartners  in  trade,  and  joint  own- 
ers of  one  moiety  of  a  brig  called  the  Sea  Nymph,  and 
the  defendant  was  sole  owner  of  the  other  moiety  of  the 
same  vessel.  The  brig  sailed  in  ballast,  the  1st  Decem- 
ber, 1804,  on  a  voyage  to  Camden,  in  North  Carolina, 
with  William  Thome,  one  of  the  plaintiffs,  on  board, 
and  was  to  proceed  from  that  place  to  Europe  or  the 
West  Indies.  The  plaintiffs  and  defendant  were  in- 
terested in  the  voyage,  in  proportion  to  their  respective 
interests  in  the  vessel.  On  the  day  the  vessel  sailed,  a 
conversation  took  place  between  William  Thorne,  one 
of  the  plaintiffs,  and  the  defendant,  relative  to  the  in- 
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surance  of  the  vessel,  in  which  W.  Thorne  requested  the 
defendant  that  insurance  might  be  made;  to  which  the 
defendant  rephed,  "that  he  (Thorne)  might  make  him- 
self 2>erfectly  easy  on  the  subject,  for  that  the  same 
should  be  done."  About  ten  days  after  the  departure 
of  the  vessel  on  her  voyage,  the  defendant  said  to  Daniel 
Thorne,  one  of  the  plaintiffs,  "Well,  we  have  saved  the 
insurance  on  the  brig."  D.  Thorne  asked,  "How  so? 
or  whether  the  defendant  had  heard  of  her  arrival?"  To 
which  the  defendant  answered,  "No;  but  that,  from  the 
winds,  he  presumed  that  she  had  arrived,  and  that  he 
had  not  yet  effected  any  insurance."  On  this,  D.  Thorne 
expressed  his  surprise,  and  observed,  "that  he  supposed 
that  the  insurance  had  been  effected  immediately,  by  the 
defendant,  according  to  his  promise,  otherwise  he  would 
have  had  it  done  himself,  and  that,  if  the  defendant 
would  not  have  the  insurance  immediately  made,  he 
would  have  it  effected."  The  defendant  replied  that  "he 
(D.  Thorne)  might  make  himself  easy,  for  he  would 
that  day  apply  to  the  insurance  offices,  and  have  it 
done." 

The  vessel  wais  wrecked  on  the  21st  December,  on  the 
coast  of  North  Carolina.  No  insurance  had  been  ef- 
fected. No  abandonment  was  made  to  the  defendant 
by  the  plaintiffs. 

The  defendant  moved  for  a  nonsuit  on  the  ground 
that  the  promise  was  without  consideration  and  void; 
and  that,  if  the  promise  was  binding,  the  plaintiffs  could 
not  recover,  without  a  previous  abandonment  to  the  de- 
fendant.    These  points  were  reserved  by  the  judge. 
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A  verdict  was  taken  for  the  plaintiffs,  for  one-half  of 
the  cost  of  the  vessel,  with  interest,  subject  to  the  opinion 
of  the  court  on  the  points  reserved. 

Kent,  C.  J.,  delivered  the  opinion  of  the  court.  The 
chief  objection  raised  to  the  right  of  recovery  in  this 
case  is  the  want  of  a  consideration  for  the  promise.  The 
offer,  on  the  part  of  the  defendant,  to  cause  insurance 
to  be  effected,  was  perfectly  voluntary.  Will,  then,  an 
action  lie,  when  one  party  entrusts  the  performance  of  a 
business  to  another,  who  undertakes  to  do  it  gratuitously, 
and  wholly  omits  to  do  it?  If  the  party  who  makes  this 
engagement  enters  upon  the  execution  of  the  business, 
and  does  it  amiss,  through  the  want  of  due  care,  by  which 
damage  ensues  to  the  other  party,  an  action  will  lie  for 
this  misfeasance.  But  the  defendant  never  entered  upon 
the  execution  of  his  undertaking,  and  the  action  is 
brought  for  the  nonfeasance.  Sir  William  Jones,  in  his 
Essay  on  the  Law  of  Bailments,  considers  this  species  of 
undertaking  to  be  as  extensively  binding  in  the  English 
law  as  the  contract  of  mandatum  in  the  Roman  law;  and 
that  an  action  will  lie  for  damage  occasioned  by  the  non- 
performance of  a  promise  to  become  a  mandatory, 
though  the  promise  be  purely  gratuitous.  This  treatise 
stands  high  with  the  profession,  as  a  learned  and  classi- 
cal performance,  and  I  regret  that,  on  this  point,  I  find 
so  much  reason  to  question  its  accuracy.  I  have  care- 
fully examined  all  the  authorities  to  which  he  refers. 
He  has  not  produced  a  single  adjudged  case,  but  only 
some  dicta  (and  those  equivocal)  from  the  Year  Books, 
in  support  of  his  opinion ;  and  was  it  not  for  the  weight 
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which  the  authority  of  so  respectable  a  name  imi^oses,  I 
should  have  supjiosed  the  question  too  well  settled  to  ad- 
mit of  an  argument. 

A  short  review  of  the  leading  cases  will  show  that,  by 
the  common  law,  a  mandatory,  or  one  who  undertakes 
to  do  an  act  for  another  without  reward,  is  not  answera- 
ble for  omitting  to  do  the  act,  and  is  only  responsible 
when  he  attempts  to  do  it,  and  does  it  amiss.  In  other 
words,  he  is  responsible  for  a  misfeasance,  but  not  for  a 
nonfeasance,  even  though  special  damages  are  averred. 
Those  who  are  conversant  with  the  doctrine  of  man- 
datnm  in  the  Civil  Law,  and  have  perceived  the  equity 
which  supports  it  and  the  good  faith  which  it  enforces, 
may,  perhaps,  feel  a  portion  of  regret  that  Sir  William 
Jones  was  not  successful  in  his  attempt  to  engraft  this 
doctrine,  in  all  its  extent,  into  the  English  law.  I  have 
no  doubt  of  the  perfect  justice  of  the  Roman  rule,  on 
the  ground  that  good  faith  ought  to  be  observed,  because 
the  employer,  placing  reliance  upon  that  good  faith  in 
the  mandatory,  was  thereby  prevented  from  doing  the 
act  himself,  or  employing  another  to  do  it.  This  is  the 
reason  which  is  given  in  the  Institutes  for  the  rule :  Man- 
datum  non  suscipere  cuilibet  libcrum  est;  susceptum 
autem  consummandum  est,  aut  quani  prhnum  renun- 
ciandum,  ut  j)er  semetipsum  aut  per  alium,  eandem  rem 
mandator  exequatur,  Inst.  lib.  3,  27,  11.  But  there 
are  many  rights  of  moral  obligation  which  Civil  Laws 
do  not  enforce,  and  are,  therefore,  left  to  the  conscience 
of  the  individual,  as  rights  of  imperfect  obligation ;  and 
the  promise  before  us  seems  to  have  been  so  left  by  the 
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common  law,  which  we  cannot  alter,  and  which  we  are 
bound  to  pronounce. 

The  earliest  case  on  this  subject  is  that  of  Watton  v. 
Brinth  (Year  Book,  2  lien.  IV  3  b) ,  in  which  it  appears 
that  the  defendant  promised  to  repair  certain  houses  of 
the  plaintiff,  and  had  neglected  to  do  it,  to  his  damage. 
The  plaintiff  was  nonsuited,  because  he  had  shown  no 
covenant;  and  Brincheley  said,  that  if  the  plaintiff  had 
counted  that  the  thing  had  been  commenced,  and  after- 
wards, by  negligence,  nothing  done,  it  had  been  other- 
wise. Here  the  court  at  once  took  the  distinction  be- 
tween nonfeasance  and  misfeasance.  No  consideration 
was  stated  and  the  court  required  a  covenant  to  bind  the 
party. 

In  the  next  case,  11  Hen.  IV  33  a,  an  action  was 
brought  against  a  carpenter,  stating  that  he  had  under- 
taken to  build  a  house  for  the  plaintiff  within  a  certain 
time,  and  had  not  done  it.  The  plaintiff  was  also  non- 
suited, because  the  undertaking  was  not  binding  without 
a  specialty;  but,  says  the  case,  if  he  had  undertaken  to 
build  the  house,  and  had  done  it  illy  or  negligently,  an 
action  would  have  lain,  without  deed.  Brooke  {Action 
sur  le  Case,  pi.  40)  in  citing  the  above  case,  says,  that  "it 
seems  to  be  good  law  to  this  day;  wherefore  the  action 
upon  the  case  which  shall  be  brought  upon  the  assump- 
tion, must  state  that  for  such  a  sum  of  money  to  him 
paid,  etc.,  and  that  in  the  above  case,  it  is  assumed,  that 
there  was  no  sum  of  money,  therefore  it  was  a  nudum 
pactum." 
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The  case  of  3  Hen.  VI  36  b  is  one  referred  to,  in  the 
Essay  on  Baihiients,  as  containing  the  opinion  of  some 
of  the  judges,  that  such  an  action  as  the  present  could  be 
maintained.  It  was  an  action  against  Watkins,  a  mill- 
wright, for  not  building  a  mill  according  to  promise. 
There  was  no  decision  upon  the  question,  and  in  the  long 
conversation  between  the  counsel  and  the  court,  there 
was  some  difference  of  opinion  on  the  point.  The  coun- 
sel for  the  defendant  contended  that  a  consideration 
ought  to  have  been  stated;  and  of  the  three  judges  who 
expressed  any  opinion,  one  concurred  with  the  counsel 
for  the  defendant,  and  another  (Babington,  C.  J.)  was 
in  favor  of  the  action,  but  he  said  nothing  expressly 
about  the  point  of  consideration,  and  the  third  ( Cokain, 
J.)  said,  it  appeared  to  him  that  the  plaintiff  had  so  de- 
clared, for  it  shall  not  be  intended  that  the  defendant 
\\T)uld  build  the  mill  for  nothing.  So  far  is  this  case 
from  giving  countenance  to  the  present  action,  that 
Brooke  {Action  sur  le  Case,  pi.  7,  and  Contract,  pi.  6) 
considered  it  as  containing  the  opinion  of  the  court,  that 
the  plaintiffs  ought  to  have  set  forth  what  the  millwright 
was  to  have  for  his  labor,  for  otherwise  it  was  a  nude 
pact;  and  in  Coggs  v.  Bernard,  Mr.  Justice  Gould  gave 
the  same  exposition  of  the  case. 

The  general  question  whether  assumpsit  would 
lie  for  a  non-feasance  agitated  the  courts  in  a  va- 
riety of  cases  afterwards,  do^^m  to  the  time  of  Henry 
VII.  14  Hen.  VI  18  b,  pi.  58;  19  Hen.  VI  49  a,  pi. 
5;  20  Hen.  VI  34  a,  pi.  4;  2  Hen.  VII  11,  pi.  9;  21 
Hen.  VII  41  a,  pi.  66.     There  was  no  dispute  or  doubt, 
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but  that  an  action  upon  the  case  lay  for  a  misfeasance  in 
the  breach  of  a  trust  undertaken  voluntarily.  The  point 
in  controversy  was,  whether  an  action  upon  the  case  lay 
for  a  nonfeasance  J,  or  non-performance  of  an  agreement, 
and  whether  there  was  any  remedy  where  the  party  had 
not  secured  himself  by  a  covenant  or  specialty.  But 
none  of  these  cases,  nor,  as  far  as  I  can  discover,  do  any 
of  the  dicta  of  the  judges  in  them  go  so  far  as  to  say,  that 
an  assumpsit  would  lie  for  the  non-performance  of  a 
promise,  without  stating  a  consideration  for  the  promise. 
And  when,  at  last,  an  action  upon  the  case  for  the  non- 
performance of  an  undertaking  came  to  be  established, 
the  necessity  of  showing  a  consideration  was  explicitly 
avowed. 

Sir  William  Jones  says,  that  "a  case  in  Brooke,  made 
complete  from  the  Year  Book  to  which  he  refers,  seems 
directly  in  point."  The  case  referred  to  is  21  Hen.  VII 
41,  and  it  is  given  as  a  loose  note  of  the  reporter.  The 
chief  justice  is  there  made  to  say,  that  if  one  agree  with 
me  to  build  a  house  by  such  a  day,  and  he  does  not  build 
it,  I  have  an  action  on  the  case  for  this  nonfeasance, 
equally  as  if  he  had  done  it  amiss.  Nothing  is  here  said 
about  a  consideration ;  but  in  the  next  instance  which  the 
judge  gives  of  a  nonfeasance  for  which  an  action  on  the 
case  lies,  he  states  a  consideration  paid.  This  case,  how- 
ever, is  better  reported  in  Keilway,  78,  pi.  5,  and  this  last 
report  must  have  been  overlooked  by  the  author  of  the 
Essay.  Frowicke,  C.  J.,  there  says,  "that  if  I  covenant 
with  a  carpenter  to  build  a  house,  and  pay  him  20/.  to 
build  a  house,  by  a  certain  day,  and  he  does  not  do  it,  I 
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have  a  good  action  upon  the  case,  by  reason  of  the  pay- 
ment of  my  money;  and  without  payment  of  the  money 
in  this  case,  no  remedy.  And  yet,  if  he  make  the  house 
in  a  bad  manner,  an  action  upon  the  case  lies ;  and  so  for 
the  nonfeasance,  if  the  money  he  paid,  action  upon  the 
case  lies." 

There  is,  then,  no  just  reason  to  infer,  from  the  ancient 
autliorities,  that  such  a  promise  as  the  one  before  us  is 
good,  without  showing  a  consideration.  The  whole  cur- 
rent of  the  decisions  runs  the  other  way,  and,  from  the 
time  of  Henry  VII  to  this  time,  the  same  law  has  been 
uniformly  maintained. 

The  doctrine  on  this  subject,  in  the  Essay  on  Bail- 
ments, is  true,  in  reference  to  the  civil  law,  but  is  totally 
unfounded  in  reference  to  the  English  law;  and  to  those 
who  have  attentively  examined  the  head  of  Mandates,  in 
that  Essay,  I  hazard  nothing  in  asserting  that  that  part 
of  the  treatise  appears  to  be  hastily  and  loosely  written. 
It  does  not  discriminate  well  between  the  cases;  it  is  not 
very  profound  in  research,  and  is  destitute  of  true  legal 
precision. 

But  the  counsel  for  the  plaintiffs  contended,  that  if  the 
general  rule  of  the  common  law  was  against  the  action, 
thie  was  a  commercial  question,  arising  on  a  subject  of 
insurance,  as  to  which  a  different  rule  had  been  adopted. 
The  case  of  Wilkinson  v.  Coverdale  (1  Esp.  Rep.  75) 
was  upon  a  promise  to  cause  a  house  to  be  insured,  and 
Lord  Kenyon  held,  that  the  defendant  was  answerable 
only  upon  the  ground  that  he  had  proceeded  to  execute 
the  trust,  and  had  done  it  negligently.    The  distinction 
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therefore,  if  any  exists,  must  be  confined  to  cases  of  ma- 
rine insurance.  In  Smith  v.  Lascelles  (2  Term  Rep. 
188)  JMr.  Justice  Buller  said  it  was  settled  law,  that  there 
were  three  cases  in  which  a  merchant,  in  England,  was 
bound  to  insure  for  his  correspondent  abroad. 

1.  Where  the  merchant  abroad  has  effects  in  the 
hands  of  his  correspondent  in  England,  and  he  orders 
him  to  insure. 

2.  Where  he  has  no  effects,  but,  from  the  course  of 
dealing  between  them,  the  one  has  been  used  to  send  or- 
ders for  insurance,  and  the  other  to  obey  them. 

3.  Where  the  merchant  abroad  sends  bills  of  lading 
to  his  correspondent  in  England,  and  engrafts  on  them 
an  order  to  insure,  as  the  implied  condition  of  accept- 
ance, and  the  other  accepts. 

The  case  itself,  which  gave  rise  to  these  observations, 
and  the  two  cases  referred  to  in  the  note  to  the  report, 
were  all  instances  of  misfeasance,  in  proceeding  to  exe- 
cute the  trust,  and  in  not  executing  it  well.  But  I  shall 
not  question  the  application  of  this  rule,  as  stated  by 
Buller,  to  cases  of  nonfeasance,  for  so  it  seems  to  have 
been  applied  in  Webster  v.  De  Tastet,  7  Term  Rep.  157. 
They  have,  however,  no  application  to  the  present  case. 
The  defendant  here  was  not  a  factor  or  agent  to  the 
plaintiffs,  within  the  purview  of  the  law  merchant. 
There  is  no  color  for  such  a  suggestion.  A  factor,  or 
commercial  agent,  is  employed  by  merchants  to  transact 
business  abroad,  and  for  which  he  is  entitled  to  a  com- 
mission or  allowance.  ^Nlalyne,  81;  Beawes,  44.  In 
every  instance  given,  of  the  responsibility  of  an  agent 
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for  not  insuring,  the  agent  answered  to  the  definition 
given  of  a  factor,  who  transacted  business  for  his  prin- 
cipal, who  was  absent,  or  resided  abroad ;  and  there  were 
special  circumstances  in  each  of  these  cases,  from  which 
the  agent  was  to  be  charged;  but  none  of  those  circum- 
stances exist  in  this  case.  If  the  defendant  had  been  a 
broker,  whose  business  it  was  to  procure  insurances  for 
others,  upon  a  regidar  commission,  the  case  might,  pos- 
sibly, have  been  different.  I  mean  not  to  saj^  that  a 
factor  or  commercial  agent  cannot  exist,  if  he  and  his 
principal  reside  together  at  the  same  time,  in  the  same 
place ;  but  there  is  nothing  here  from  which  to  infer  that 
the  defendant  was  a  factor,  unless  it  be  the  business  he 
assumed  to  perform,  viz.,  to  procure  the  insurance  of  a 
vessel,  and  that  fact  alone  will  not  make  him  a  factor. 
Every  person  who  undertakes  to  do  any  specific  act,  re- 
latmg  to  any  subject  of  a  commercial  nature,  would 
equally  become,  quoad  hoc,  a  factor;  a  proposition  too 
extravagant  to  be  maintained.  It  is  very  clear,  from 
this  case,  that  the  defendant  undertook  to  have  the  in- 
surance effected,  as  a  voluntary  and  gratuitous  act,  with- 
out the  least  idea  of  entitling  himself  to  a  commission  for 
doing  it.  He  had  an  equal  interest  in  the  vessel  with  the 
plaintiffs,  and  what  he  undertook  to  do  was  as  much  for 
his  own  benefit  as  theirs.  It  might  as  well  be  said,  that 
whenever  one  partner  promises  his  copartner  to  do  any 
particular  act  for  the  common  benefit,  he  becomes,  in 
that  instance,  a  factor  to  his  copartner,  and  entitled  to 
a  commission.  The  plaintiffs  have,  then,  failed  in  their 
attempt  to  bring  this  case  within  the  range  of  the  de- 
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cisions,  or  within  any  principle  which  gives  an  action 
against  a  commercial  agent,  who  neglects  to  insure  for 
his  correspondent.  Upon  the  whole  view  of  the  case, 
therefore,  we  are  of  opinion  that  the  defendant  is  en- 
titled to  judgment.  Judgment  for  the  defendant, 

JOHNSON'S  ADM'R  v.  SELLERS'  ADM'R. 
33  Alabama    265.— 1858. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

Johnson  contracted  to  teach  school  at  Camden,  the 
trustees  of  the  school  understanding  that  he  also  en- 
gaged to  bring  his  wife  with  him  as  a  teacher.  Johnson 
contended  that  he  did  not  consider  that  he  had  made  a 
contract  to  bring  her.  The  evidence  tended  to  show 
that  thereafter  Sellers  agreed  to  pay  Johnson  $2,500  if 
he  would  bring  Mrs.  Johnson  with  him  to  teach  at  Cam- 
den. 

Waxker,  J.  The  counsel  for  the  appellant  only  con- 
tends, that  the  first,  fourth,  ninth,  and  tenth  charges 
given  are  erroneous;  and  we  will,  therefore,  confine  our 
attention  to  them.  Upon  the  first  charge  it  is  not  neces- 
sary that  we  should  pass,  as  the  question  made  upon  it 
will  not  probably  again  arise. 

(1.)  The  court  erred  in  giving  the  fourth  charge. 
The  contracting  parties  are  not  bound  beyond  the  stipu- 
lations of  the  contract.  One  of  the  parties  is  not  bound 
to  perform  an  act,  not  within  the  stipulations  of  the  con- 
tract, because  it  was  understood  by  the  other  party  that 
he  would  perform  it,  and  he  knew  of  that  understand- 
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iiig.  The  effect  of  tlie  charge  was,  to  hold  Johnson 
bound  to  bring  his  wife  with  him,  although  he  did  not 
contract  to  do  so,  because  it  was  known  to  him  that  the 
trustees  understood  that  he  was  to  bring  her  with  him 
to  teach  in  the  school.  In  the  giving  of  that  charge  the 
court  erred.    Sanford  v.  Howard,  29  Ala.  684. 

(2.)  The  ninth  and  tenth  charges  assert  the  i3rop- 
osition,  that  if  Johnson  contracted  to  brmg  and  associate 
his  wife  with  him  m  teaching  the  school,  and  then  refused 
to  comply  with  that  contract,  a  promise  by  Sellers  to 
give  him  $2,500,  in  order  to  induce  him  to  compl}^  would 
be  without  consideration.  In  our  judgment,  these 
charges  are  correct.  Johnson,  by  his  contract,  was  legally 
bound  to  bring  his  wife  to  teach  in  the  school,  if  the  con- 
tract was  such  as  the  charge  suj^poses.  He  had  no  right 
to  violate  that  contract,  and  compensate  the  injured 
psLYty  in  damages.  It  is  true,  the  law  would  not  inter- 
pose to  compel  the  performance  of  the  contract ;  but  this 
is  not  because  he  had  a  right  to  violate  his  contract,  but 
because  the  law  supposes  the  injury  done  by  the  viola- 
tion of  it  can  be  sufficiently  compensated  in  damages.  A 
man  may  commit  a  trespass,  for  which  the  law  would 
merely  give  an  action  to  recover  damages;  but  it  does 
not  therefore  follow,  that  he  had  a  right  to  commit  the 
trespass,  being  responsible  for  the  damages,  or  that  a 
promise  made  to  induce  him  either  to  commit  or  not  to 
commit  it  would  be  valid.    Renfro  v.  Heard,  14  Ala.  23. 

If  two  parties  make  a  contract,  one  of  them  may  waive 
the  performance  of  the  contract  by  the  other,  and  as- 
sume some  new  and  additional  obligation  as  the  consider- 
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ation  of  the  performance  by  the  other.  Such  obligation 
would  be  binding.  ^Vithin  this  principle  fall  the  cases 
of  Stoudenmeier  v.  Williamson,  29  Ala.  558;  Munroe 
V.  Perkins,  9  Pick.  298;  and  Lattimore  v.  Harsen,  14 
Johns.  330;  also,  Spangler  v.  Springer,  22  Penn.  St.  R. 
454;  Whiteside  v.  Jennings,  19  Ala.  784;  Thomason  v. 
Dill,  30  Ala.  444.  Those  cases  rest  upon  the  ground, 
that  it  is  competent  for  the  parties  to  a  contract  to  mod- 
ify or  rescind  it,  or  to  waive  theu*  rights  growing  out  of 
it  as  originally  made,  and  engraft  upon  it  new  terms. 
Here,  while  there  is  a  subsisting  contract  with  the  trus- 
tees, and  a  subsisting  obligation  to  perform  it,  the  prop- 
osition of  the  appellant  is,  that  a  promise  by  a  third 
party  to  induce  its  performance,  or  rather  to  prevent  its 
breach,  was  supported  by  a  valid  consideration.  We  do 
not  thmk  the  law  so  regards  such  a  promise. 

We  deem  it  proper  to  remark,  that  the  testimony 
found  in  the  bill  of  exceptions  does  not  conclusively  show 
whether  Johnson's  contract  was  to  bring  his  wife  to  teach 
in  the  school  with  him;  and  that  that  question  of  fact 
should  be  left  to  the  determination  of  the  jury  upon  the 
evidence.  The  court  could  not  assume  that  the  resolu- 
tion for  the  election  of  Johnson  as  principal  on  the  17th 
August,  1850,  contams  all  the  terms  of  the  contract. 
The  question,  what  was  the  contract,  must  be  left  to  the 
decision  of  the  jury,  upon  that  and  the  other  evidence  in 
the  case. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded. 
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DUSEXBURY,  EXECUTOR,  v.  HOYT. 
53  New  York    521.— 1873. 

The  action  was  upon  a  promissory  note.  The  defend- 
ant pleaded  his  discharge  in  bankruptcy.  Upon  the 
trial,  after  proof  of  the  discharge,  plaintiff  offered  to 
prove  subsequent  promise  of  the  defendant  to  pay  the 
note.  Defendant  objected  upon  the  ground  that  the 
action  was  upon  the  note,  not  upon  the  new  promise. 
The  court  sustained  the  objection,  and  directed  a  verdict 
for  defendant,  which  was  rendered  accordingly.  Plain- 
tiff appeals. 

Andrews,  J.  The  34th  section  of  the  bankrupt  law 
declares  that  a  discharge  in  bankruptcy  releases  the 
bankrupt  from  all  debts  provable  under  the  act,  and 
that  it  may  be  pleaded  as  a  full  and  complete  bar  to  all 
suits  brought  thereon. 

The  legal  obligation  of  the  bankrupt  is  by  force  of 
positive  law  discharged,  and  the  remedy  of  the  creditor 
existing  at  the  time  the  discharge  was  granted  to  recover 
his  debt  by  suit  is  barred.  But  the  debt  is  not  paid  by 
the  discharge.  The  moral  obligation  of  the  bankrupt  to 
pay  it  remains.  It  is  due  in  conscience,  although  dis- 
charged in  law,  and  this  moral  obligation,  uniting  with 
a  subsequent  promise  by  the  bankrupt  to  pay  the  debt, 
gives  a  right  of  action.  It  was  held  in  Shippy  v.  Hender- 
son, 14  J.  R.  178,  that  it  was  proper  for  the  plaintiff, 
w^hen  the  bankrupt  had  promised  to  pay  the  debt  after 
his  discharge,  to  bring  his  action  upon  the  original  de- 
mand, and  to  reply  the  new  promise  in  avoidance  of  the 
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discharge  set  out  in  the  plea.  The  court,  following  the 
English  authorities,  said  that  the  replication  of  the  new 
promise  was  not  a  departure  from  the  declaration,  but 
supported  it  by  removing  the  bar  interposed  by  the  plea, 
and  that  in  point  of  pleading  it  was  like  the  cases  where 
the  defense  of  infancy  or  the  statute  of  limitations  was 
relied  upon.  The  case  of  Shippy  v.  Henderson  was  fol- 
lowed in  subsequent  cases,  and  the  doctrine  declared  in 
it  became,  prior  to  the  Code,  the  settled  law.  McNair  v. 
Gilbert,  3  Wend.  344;  Wait  v.  Morris,  6  Id.  394;  Fitz- 
gerald V.  Alexander,  19  Id.  402. 

The  question  whether  the  new  promise  is  the  real 
cause  of  action,  and  the  discharged  debt  the  considera- 
tion which  supports  it,  or  whether  the  new  promise  oper- 
ates as  a  waiver  by  the  bankrupt  of  the  defense  w^hich  the 
discharge  gives  him  against  the  original  demand,  has 
occasioned  much  diversity  of  judicial  opinion.  The  for- 
mer view  was  held  by  JNIarcy,  J.,  in  Depuy  v.  Swart,  3 
Wend.  139,  and  is  probably  the  one  best  supported  by 
authority.  But,  after  a^  before  the  decision  in  that  case, 
the  court  held  that  the  orignal  demand  might  be  treated 
as  the  cause  of  action,  and  for  the  purpose  of  the  remedy, 
the  decree  in  bankruptcy  was  regarded  as  a  discharge  of 
the  debt  sub  modo  only,  and  the  new  promise  as  a  waiver 
of  the  bar  to  the  recovery  of  the  debt  created  by  the  dis- 
charge. We  are  of  opinion  that  the  rule  of  pleading,  so 
well  settled  and  so  long  established,  should  be  adhered 
to.  The  orignal  debt  may  srtill  be  considered  the  cause 
of  action  for  the  purpose  of  the  remedy.  The  objection 
that,  as  no  replication  is  now  required,  the  pleadings  wiU 


044  APPENDIX  5. 

not  disclose  the  new  promise,  is  equally  applicable  where 
a  new  ^^romise  is  relied  upon  to  avoid  the  defense  of  in- 
fancy or  the  statute  of  limitations,  and  in  these  cases  the 
plaintiff  may  now,  as  before  the  Code,  declare  upon  the 
original  demand.     Esselstyn  v.  Weeks,  12  N.  Y.  635. 

The  offer  of  the  plaintiff  to  prove  an  unconditional 
l^romise  by  the  defendant,  after  his  discharge,  to  pay  the 
debt,  was  improperly  overruled,  and  the  judgment 
should,  for  this  reason,  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event. 

All  concur,  except  Folger,  J.,  not  voting. 

Judgment  reversed. 

SHEPARD  V.  RHODES. 

7  Rhode  Island  470.— 1863. 

Assumpsit.     Demurrer  to  declaration. 

Bullock^  J.  The  count  demurred  to  states,  in  sub- 
stance, that  the  plaintiffs  had  discharged  the  defendants 
from  a  certain  debt,  then  due  and  owing  from  them  to 
the  plaintiffs,  in  consideration  of  dividends  to  be  received 
from  the  proceeds  of  certain  effects  assigned  by  the  de- 
fendants; and  that,  subsequent  to  such  discharge,  the 
defendants  feeling  themselves  honorably  bound  to  pay 
to  the  plaintiffs  this  debt,  in  consideration  thereof  and 
of  one  dollar  to  them  paid,  made  the  following  new 
promise,  to  wit,  to  pay  to  the  plaintiff's  in  one  year  after 
a  final  dividend,  any  difference  that  might  exist  between 
their  full  debt  and  interest  and  the  amount  of  any  divi- 
dend or  dividends  the  plaintiffs  might  have  previously 
received.    The  count  further  states,  that  more  than  one 
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year  has  elapsed  since  the  plaintiffs  received  notice  that 
no  dividend  would  be  paid  them  from  the  assigned 
effects. 

This  statement  of  the  cause  of  action  shows,  in  effect, 
two  separate  and  distinct  considerations,  as  the  founda- 
tion of  the  new  promise :  first,  a  moral  consideration,  that 
the  defendants,  notwithstanding  their  discharge,  felt 
themselves  in  honor  bound  to  pay  the  plaintiffs'  debt; 
and,  second,  the  valuable  consideration  of  one  dollar, 
paid  to  the  defendants  by  the  plaintiffs  when  the  new 
promise  was  made. 

Are  these  consideration,  as  stated,  sufficient  in  law  to 
sustain  the  promise?  Passing  by  the  earlier  cases,  re- 
ferred to  at  length  in  a  note  to  the  report  of  Wennall  v. 
Adney,  3  Bos.  &  Pull.  249)  and  some  of  which  hold  to 
the  opposite,  it  may  now  be  deemed  settled,  that  no  ac- 
tion can  be  maintained  upon  a  promise  founded  upon  a 
mere  moral  consideration.  Mills  v.  Wyman,  3  Pick. 
207;  Eastwood  v.  Kenyon,  11  Ad.  &  Ell.  438;  Beau- 
mont V.  Reeve,  8  Ad.  &  Ell.  (N.  S.)  483;  S.  C.  55  Eng. 
C.  L.  483.  It  has  been  said,  that  such  a  doctrine  is  not 
creditable  to  the  common  law,  but  the  rule  has  its  origin 
in  the  widely  diversified  character  of  moral  duties,  and 
the  consequent  difficulty  of  measuring  them  with  exact- 
ness, and  determining  which  are  so  high  and  obligatory 
in  their  nature  as  to  demand,  in  their  performance,  the 
payment  of  money. 

There  is  a  class  of  cases  which  for  the  most  part  have 
been  regarded  as  not  falling  within  the  rule,  that  a  mere 
moral  consideration  will  not  support  a  promise.    Of  such 
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is  the  case  of  a  promise  barred  by  the  statute  of  limita- 
tions, where  the  i)arty  is  under  no  legal  liability  to  pay 
when  the  promise  is  made.  And  so,  of  the  promise  of 
an  infant,  made  after  he  becomes  of  age,  to  pay  a  debt 
incurred  during  his  minority,  and  which  debt  he  is  then 
at  liberty  to  ratify  or  avoid.  Upon  the  same  principle, 
a  promise  to  pay  a  debt  originally  usurious,  where  usury 
avoids  the  contract,  but  freed  from  all  usury  at  the  time 
the  new  promise  is  made,  is  binding,  because  the  original 
contract  is  not  void,  but  voidable  only  at  the  election 
of  the  borrower.  And  so,  the  promise  of  a  bankrupt, 
made  after  certificate  of  discharge  granted  may  be  en- 
forced, although  now,  in  England,  by  statute  (6  Geo. 
IV,  c.  16)  the  promise  must  be  in  writing.  But  it  is 
settled,  that  such  considerations  as  love,  friendship,  nat- 
ural affection,  even  the  close  relation  existing  between 
parent  and  child,  are  not,  of  themselves,  sufficient  to  sup- 
port an  express  promise.  Whether  the  promise  of  a 
feme  covert,  after  coverture  ended,  to  pay  a  debt  con- 
tracted during  coverture,  falls  within  the  limit  of  the 
exception,  has  been  a  subject  of  frequent  discussion,  and 
of  decisions  somewhat  contrariant.  In  Lee  v.  Mug- 
geridge,  5  Taunt.  36,  an  action  was  upheld  against  her 
executors,  upon  the  bond  of  a  feme  covert,  followed  by 
her  promise  to  pay,  dum  sola.  But  this  case  can  hardly 
be  deemed  authority  since  the  decision  in  Eastwood  v. 
Kenyon,  supra;  and  in  New  York  an  action  was  main- 
tained against  a  woman,  upon  a  contract  of  retainer  en- 
tered into  by  her  before  a  divorce.  Wilson  v.  Buit,  25 
Wend.  386.     A  more  leading  case,  in  the  same  State, 
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affirming  the  validity  of  such  a  promise,  is  that  of  Gould- 
ing  V.  Davidson,  3  Am.  L.  Reg.  N.  S.  34;  26  N.  Y. 
604,  recently  decided  in  the  Court  of  Appeals.  The 
facts  were,  that  a  feme  covert  represented  herself  as  un- 
married and  as  trading  on  her  own  account,  and  so  pro- 
cured credit,  and  purchased  goods,  for  which  she  gave 
her  note.  Her  coverture  was  not  known  to  the  creditor. 
After  the  death  of  her  husband,  she  promised  to  pay 
this  debt,  and  an  action  was  brought  upon  this  promise. 
The  decision  proceeds,  mainly,  upon  the  ground,  that 
being  guilty  of  fraud  in  the  original  undertaking,  trover 
or  replevin  might  have  been  brought  against  her  and  her 
husband  at  any  time  after  the  supposed  purchase  was 
made,  and  since  this  cause  of  action  existed  against  her 
during  coverture,  a  promise  by  her,  after  coverture, 
rested  upon  this  as  a  sufficient  consideration. 

The  principle  recognized  in,  and  which,  almost  with- 
out exception,  has  controlled  this  class  of  cases,  is  this: 
that  when  the  precedent  original  consideration  was  suffi- 
cient to  sustain  the  promise,  but  the  right  of  action  was 
suspended  or  barred  by  some  positive  rule  of  statutory 
or  common  law,  the  debtor  might  by  a  subsequent  prom- 
ise, waive  the  exemption  which  the  law  has  interposed 
indirectly  for  his  benefit,  but,  mamly,  from  reasons  of 
sound  policy. 

The  case  here  is  one  where  the  original  right  of  action 
was  extinguished,  not  by  the  act  of  the  law,  but  by  the 
act  of  the  parties.  It  was  a  voluntary  release  of  the 
debt  by  the  creditor  to  the  debtor.  In  Willing  v.  Peters, 
12  S.  &  R.  179,  the  question  arose,  how  far  a  promise 
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to  pay  a  debt,  thus  discharged,  might  be  enforced;  and 
because  of  the  analogy  between  waiving  a  discharge 
created  by  act  of  law  and  one  created  by  act  of  the 
parties,  the  court  upheld  the  action.  Shaw,  C.  J.,  in 
Valentine  v.  Foster,  1  JVIetc.  522,  admits  the  closeness 
of  the  analogy,  and  suggests,  if  the  rule  be  not  narrow, 
that  allows  the  waiver  in  the  one  case  to  bind  the  party, 
and  rejects  it  in  the  other;  but  he  adds,  that  the  Penn- 
sylvania authority  is  the  only  one  he  has  been  able  to 
find  in  support  of  the  doctrine;  and  in  the  case  then 
before  him,  ruled  that  when  a  creditor  released  a  debtor 
to  make  him  a  w^itness,  the  subsequent  promise  of  the 
debtor  was  not  binding.  Considering  his  own  decision, 
and  that  the  case  of  Willing  v.  Peters  was  subsequently 
overruled  in  the  same  court,  in  Snevily  v.  Read,  9  Watts 
39G,  while  in  other  courts  it  has  been  repeatedly  adjudi- 
cated, that  after  the  voluntary  release  of  a  debt,  an  ex- 
press promise  does  not  revive  it,  nor  does  it  form  a  suf- 
ficient consideration  to  support  the  new  promise,  we  may 
affirm  that  such,  at  present,  is  the  settled  law.  Warren 
v.  Whitney,  24  Maine  561 ;  Stafford  v.  Bacon,  1  Hill 
533. 

But  the  plaintiffs  aver  an  additional  consideration  for 
the  defendants'  promise,  and  this  raises  another  ques- 
tion ;  because  the  former  consideration  not  being  illegal, 
but  only  insufficient,  the  latter  may  sustain  the  promise 
declared  upon.  This  additional  consideration  is  one  dol- 
lar, for  which,  it  is  alleged,  the  defendants  promised,  etc., 
to  pay  a  sum  greater  than  $1,000. 

Ordinarily,  courts  do  not  go  into  the  question  of  equal- 
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ity  or  inequality  of  considerations ;  but  act  upon  the  pre- 
sumption that  parties  capable  to  contract  are  capable, 
as  well,  of  regulating  the  terms  of  their  contracts,  grant- 
ing relief  only  when  the  inequality  is  shown  to  have 
arisen  from  mistake,  misrepresentation,  or  fraud.  A 
different  rule  would,  in  every  case,  impose  upon  the 
court  the  necessity  of  inquiring  into,  and  of  determining 
the  value  of  the  property  received  by  the  party  giving 
the  promise.  Such  a  course  is  obviously  impracticable. 
In  all  cases,  therefore,  where  the  assumption  or  under- 
taking is  founded  upon  the  sale  or  exchange  of  mer- 
chandise or  property,  or  upon  other  than  a  money  con- 
sideration, and  the  promise  has  been  deliberately  made, 
the  law  looks  no  further  than  to  see  that  the  obligation 
rests  upon  a  consideration,  that  is,  one  recognized  as 
legal,  and  of  some  value.  But  the  reason  of  the  rule 
ceases,  and  hence  the  rule  ceases,  when  applied  to  con- 
tracts to  pay  money  and  founded  solely  upon  a  money 
consideration.  How  far  a  forbearance  to  sue,  or  the 
giving  of  time,  or  the  mere  waiver  of  some  right,  may 
support  a  promise,  we  do  not  consider,  since  the  question 
does  not  arise.  Nor,  for  the  like  reason,  do  we  consider 
how  far  the  rule  is  qualified  or  limited  by  special  statutes 
regulating  interest ;  or  in  that  class  of  contracts  peculiar 
to  the  law  merchant,  as  bottomry,  respondentia,  and  the 
course  of  exchange.  Aside  from  these  and  some  other 
exceptions,  at  common  law  a  contract  for  the  exchange 
of  unequal  siuns  of  money  at  the  same  time,  or  at  differ- 
ent times,  when  the  element  of  time  is  no  equivalent, 
is  not  binding;   and  in  such  cases  courts  may  and  do 
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inquire  into  the  equality  of  the  contract;  for  its  subject 
matter,  upon  both  sides,  has  not  only  a  fixed  vakre,  but 
is  itself  the  standard  of  all  values;  and  so,  for  the  dif- 
ference of  value,  there  is  no  consideration.  In  this  prin- 
ciple, the  earliest  prohibitions — earlier  even  than  the 
time  of  Alfred — and  the  later  legislative  enactments 
against  usury,  both  in  England  and  in  this  country, 
have  their  origin.  The  rule  is  deemed  to  be  founded  in 
good  policy. 

In  the  case  before  us,  the  only  legal  consideration  the 
defendants  received  was  one  dollar,  for  which  they  en- 
gaged to  pay  a  much  larger  sum.  The  case,  therefore, 
falls  within  the  principle  adverted  to.  The  considera- 
tion was  not  only  unequal,  but  grosslj'^  so.  It  was  a 
mere  nominal  consideration ;  if  even  received  by  the  de- 
fendants, it  was,  no  doubt,  regarded  as  such  by  them, 
and  intended  as  such  by  the  promisees.  It  was,  at  best, 
purely  technical  and  colorable,  and  obviously  is  wanting 
in  that  degree  of  equitable  equality  sufficient  to  support 
the  promise  declared  upon. 

The  deiiiurrer  to  the  first  count  is  therefore  sustained. 
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BARRETT   v.   BUXTON. 

2  Aikens   (Vt.)   167.— 1826. 

Prentiss,  J.  This  is  an  action  upon  a  promissory 
note,  executed  by  the  defendant  to  the  plaintiff  for  the 
sum  of  $1,000,  being  the  difference  agreed  to  be  paid 
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the  plaintiff  on  a  contract  for  the  exchange  of  lands. 
The  agreement  of  exchange  was  in  writing,  and  the 
plaintiff  afterwards  tendered  to  the  defendant  a  deed, 
in  performance  of  his  part  of  the  agreement,  which  the 
defendant  refused.  The  defendant  offered  evidence  to 
prove,  that  at  the  time  of  executing  the  note  and  agree- 
ment he  was  intoxicated,  and  thereby  incapable  of  judg- 
ing of  the  nature  and  consequences  of  the  bargain.  The 
court  refused  to  admit  the  evidence,  without  proof  that 
the  intoxication  was  procured  by  the  plaintiff.  The 
question  is,  whether  the  evidence  was  admissible  as  a 
defense  to  the  action,  or,  in  other  words,  whether  the 
defendant  could  be  allowed  to  set  up  his  intoxication  to 
avoid  the  contract. 

This  question  has  been  already  substantially  decided 
by  the  court  on  the  present  circuit ;  but  the  importance 
of  the  question,  and  the  magnitude  of  the  demand  in 
this  case,  have  led  us  to  give  it  further  consideration. 
According  to  Beverley's  Case,  4  Co.  123,  a  party  cannot 
set  up  intoxication  in  avoidance  of  his  contract  under 
any  circumstance.  Although  Lord  Coke  admits,  that  a 
drunkard,  for  the  time  of  his  drunkenness,  is  non  compos 
mentis,  yet  he  says,  "his  drunkenness  shall  not  extenuate 
his  act  of  offense,  but  doth  aggravate  his  offense,  and 
doth  not  derogate  from  his  act,  as  well  touching  his  life, 
lands,  and  goods,  as  anything  that  concerns  him."  He 
makes  no  distinction  between  criminal  and  civil  cases, 
nor  intimates  any  qualification  of  his  doctrine,  on  the 
ground  of  the  drunkenness  being  procured  by  the  con- 
trivance of  another  who  would  profit  by  it.     His  doc- 
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trine  is  general,  and  without  any  qualification  whatever; 
and  connected  with  it,  he  holds,  that  a  party  shall  not 
be  allowed  to  stultify  himself,  or  disable  himself,  on  the 
ground  of  idiocy  or  lunacy.  The  latter  proposition  is 
supported,  it  is  true,  by  two  or  three  cases  in  the  Year 
Books,  during  the  reigns  of  Edward  III  and  Henry 
VI ;  by  Littleton,  s.  405,  who  lived  in  the  time  of  Henry 
VI;  and  by  Stroud  v.  Marshall,  Cro.  Eliz.  398,  and 
Cross  V.  Andrews,  Cro.  Eliz.  622.  Sir  William  Black- 
stone,  however,  who  traces  the  progress  of  this  notion, 
as  he  calls  it,  considers  it  contrary  to  reason,  and  shows 
that  such  was  not  the  ancient  common  law.  The  Regis- 
ter, it  appears,  contains  a  writ  for  the  alienor  himself 
to  recover  lands  aliened  by  him  during  his  insanity ;  and 
Britton  states,  that  insanity  is  a  sufficient  plea  for  a  man 
to  avoid  his  own  bond.  Fitzherbert  also  contends,  "that 
it  stands  with  reason  that  a  man  should  show  how  he 
was  visited  by  the  act  of  God  with  infirmity,  by  which 
he  lost  his  memory  and  discretion  for  a  time."  Black- 
stone  considers  the  rule  as  having  been  handed  down 
from  the  loose  cases  in  the  times  of  Edward  III  and 
Henry  VI,  founded  upon  the  absurd  reasoning,  that  a 
man  cannot  know  in  his  sanity  what  he  did  when  he  was 
non  co7npos  mentis;  and  he  says,  later  opinions,  feeling 
the  inconvenience  of  the  rule,  have,  in  many  points,  en- 
deavored to  restrain  it.  2  Black.  Com.  291.  In  Thomp- 
son v.  Leach,  3  JVIod.  301,  it  was  held,  that  the  deed  of 
a  man  non  compos  mentis  was  not  merely  voidable,  but 
was  void  ab  initio,  for  want  of  capacity  to  bind  himself 
or  his  property.     In  Yates  v.  Boen,  2  Stra.  1104,  the 
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defendant  pleaded  non  est  factum  to  debt  on  articles, 
and  upon  the  trial,  offered  to  give  lunacy  in  evidence. 
The  chief  justice  at  first  thought  it  ought  not  to  be  ad- 
mitted, upon  the  rule  in  Beverley's  Case,  that  a  man 
shall  not  stultify  himself;  but  on  the  authority  of  Smith 
V.  Carr,  in  1728,  where  Chief  Baron  Pengelly  in  a  like 
case  admitted  it,  and  on  considering  the  case  of  Thomp- 
son V.  Leach,  the  chief  justice  suffered  it  to  be  given  in 
evidence,  and  the  plaintiff  became  nonsuit.  The  most 
approved  elementary  writers  and  compilers  of  the  law 
refer  to  this  case,  and  lay  it  down  as  settled  law,  that 
lunacy  may  be  given  in  evidence  on  the  plea  of  non  est 
factum,  by  the  party  himself;  and  it  is  said  to  have  been 
so  ruled  by  Lord  INIansfield,  in  Chamberlain  of  London 
V.  Evans,  mentioned  in  note  to  1  Chit.  PI.  470.  In  this 
country,  it  has  been  decided  in  several  instances,  that  a 
party  may  take  advantage  of  his  ovm.  disability,  and 
avoid  his  contract,  by  showing  that  he  was  insane  and 
incapable  of  contracting.  Rice  v.  Peet,  15  Johns.  Rep. 
503;  Webster  v.  Woodford,  3  Day's  Rep.  90.  These 
decisions  are  founded  in  the  law  of  nature  and  of  jus- 
tice, and  go  upon  the  plain  and  true  ground,  that  the 
contract  of  a  party  non  compos  mentis  is  absolutely 
void,  and  not  binding  upon  him.  The  rule  in  Beverley's 
case,  as  to  lunacy,  therefore,  is  not  only  opposed  to  the 
ancient  common  law,  and  numerous  authorities  of  great 
weight,  but  to  the  principles  of  natural  right  and  justice, 
and  cannot  be  recognized  as  law;  and  it  is  apprehended 
that  the  case  is  as  little  to  be  regarded  as  authority  in 
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respect  to  intoxication,  which  rests  essentially  upon  the 
same  principle. 

It  is  laid  down  in  Buller's  N.  P.  172,  and  appears 
to  have  been  decided  by  Lord  Holt,  in  Cole  v.  Robins, 
there  cited,  that  the  defendant  may  give  in  evidence  un- 
der the  plea  of  non  est  factum  to  a  bond,  that  he  was 
made  to  sign  it  when  he  was  so  drunk  that  he  did  not 
know  what  he  did.  And  in  Pitt  v.  Smith,  3  Campb. 
Cas.  33,  where  an  objection  was  made  to  an  attesting 
witness  being  asked  whether  the  defendant  was  not  in 
a  complete  state  of  intoxication  when  he  executed  the 
agreement,  Lord  Ellenborough  says:  "You  have  al- 
leged that  there  was  an  agreement  between  the  parties ; 
but  there  was  no  agreement,  if  the  defendant  was  in- 
toxicated in  the  manner  supposed.  He  had  not  an  agree- 
ing mind.  Intoxication  is  good  evidence  upon  a  plea  of 
non  est  factuin  to  a  deed,  of  non  concessit  to  a  grant,  and 
of  Twn  assumpsit  to  a  promise."  Chitty,  Selwyn,  and 
Phillipps  lay  down  the  same  doctrine ;  and  Judge  Swift 
in  his  digest  says,  that  an  agreement,  signed  by  a  man 
in  a  complete  state  of  intoxication,  is  void.  1  Chit.  PI. 
470;  Selw.  N.  P.  563;  1  Phil,  Ev.  128;  1  Swift's  Dig. 
173.  In  these  various  authorities  it  is  laid  down  gen- 
erally, and  without  any  qualification,  that  drunkenness 
is  a  defense,  and  no  intimation  is  made  of  any  distinc- 
tion, founded  on  the  intoxication  being  procured  by  the 
party  claiming  the  benefit  of  the  contract.  It  is  true, 
that  in  Johnson  v.  Medlicott,  3  P.  Wms.  130,  that  cir- 
cumstance was  considered  essential  to  entitle  the  party 
to  relief  in  equity  against  his  contract.      Sir  Joseph 
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Jekyll  held,  that  the  having  been  in  drink  was  not 
any  reason  to  relieve  a  man  against  his  deed  or  agree- 
ment, unless  the  party  was  drawn  into  drink  by  the  man- 
agement or  contrivance  of  him  who  gained  the  deed. 
But  from  w^hat  is  said  in  1  Fonb.  Eq.  68,  it  would  not 
seem  that  the  author  considered  this  circumstance  as  in- 
dispensable. He  says,  equity  will  relieve,  especially  if 
the  drunkenness  were  caused  by  the  fraud  or  contrivance 
of  the  other  party,  and  he  is  so  excessively  drunk,  that  he 
is  utterly  deprived  of  the  use  of  his  reason  or  under- 
standing; for  it  can  by  no  means  be  a  serious  and  de- 
liberate consent;  and  without  this,  no  contract  can  be 
binding  by  the  law  of  nature.  In  Spiers  v.  Higgins, 
decided  at  the  Rolls  in  1814,  and  cited  in  1  Mad.  Ch. 
304,  a  bill  filed  for  a  specific  performance  of  an  agree- 
ment, which  was  entered  into  with  the  defendant  Vv^hen 
drunk,  was  dismissed  with  costs,  although  the  plaintiff 
did  not  contribute  to  make  the  defendant  drunk. 

On  principle,  it  would  seem  impossible  to  maintain, 
that  a  contract  entered  into  by  a  party  when  in  a  state 
of  complete  intoxication,  and  deprived  of  the  use  of  his 
reason,  is  binding  upon  him,  whether  he  was  drawn  into 
that  situation  by  the  contrivance  of  the  other  party  or 
not.  It  is  an  elementary  principle  of  law,  that  it  is  of 
the  essence  of  every  contract,  that  the  party  to  be  bound 
should  consent  to  whatever  is  stipulated,  otherwise  no 
obligation  is  imposed  upon  him.  If  he  has  not  the 
command  of  his  reason,  he  has  not  the  power  to  give 
his  assent,  and  is  incapable  of  entering  into  a  contract 
to  bind  himself.     Accordingly,  Pothier  holds   (Vol.  1, 
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C.I,  a. 4,  s.  1)  that  inebriety,  when  it  is  such  as  to  take 
away  the  use  of  reason,  renders  the  person  who  is  in 
that  condition,  while  it  continues,  unable  to  contract, 
since  it  renders  him  incapable  of  assent.  And  it  seems 
Heineccius  and  Puffendorf  both  consider  contracts  en- 
tered into  under  such  circumstances  as  invalid.  By  the 
Scotch  law,  also,  an  obligation  granted  by  a  person 
while  he  is  in  a  state  of  absolute  and  total  drunkenness, 
is  ineffectual,  because  the  grantor  is  incapable  of  con- 
sent; but  a  lesser  degree  of  diimkenness,  which  only 
darkens  reason,  is  not  sufficient.  Ersk.  Inst.  447.  The 
author  of  the  late  excellent  treatise  on  the  principles  and 
practice  of  the  court  of  chancery,  after  reviewing  the 
various  cases  in  equity  on  the  subject,  and  citing  the 
Scotch  law  with  approbation,  observes:  "The  distinc- 
tion thus  taken  seems  reasonable;  for  it  never  can  be 
said  that  a  person  absolutely  drunk  has  that  freedom 
of  mind  generally  esteemed  necessary  to  a  deliberate 
consent  to  a  contract;  the  reasoning  faculty  is  for  a 
time  deposed.  At  law  it  has  been  held,  that  upon  non 
est  factum  the  defendant  may  give  in  evidence,  that 
they  made  him  sign  the  bond  when  he  was  so  drunk 
that  he  did  not  loiow  what  he  did.  So  a  will  made  by 
a  drunken  man  is  invalid.  And  will  a  court  of  equity 
be  less  indulgent  to  human  frailty?  It  seems  to  be  a 
fraud  to  make  a  contract  with  a  man  who  is  so  drunk 
as  to  be  incapable  of  deliberation."  1  Mad.  Ch.  302. 
Mr.  ISIaddock  seems  to  consider  it  as  settled,  that  at 
law,  complete  intoxication  is  a  defense,  and  that  it  ought 
to  be  a  sufficient  ground  for  relief  in  equity;   and,  in- 
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deed,  it  would  seem  difficult  to  come  to  a  different  con- 
clusion. As  it  respects  crimes  and  torts,  sound  policy 
forbids  that  intoxication  should  be  an  excuse;  for  if  it 
were,  under  actual  or  feigned  intoxication,  the  most 
atrocious  crimes  and  injuries  might  be  committed  with 
impunity.  But  in  questions  of  mere  civil  concern,  aris- 
ing etV  contractu,  and  affecting  the  rights  of  property 
merely,  policy  does  not  require  that  any  one  should 
derive  an  unjust  profit  from  a  bargain  made  with  a 
person  in  a  state  of  intoxication,  although  brought  upon 
himself  by  his  own  fault,  or  that  he  should  be  a  prey  to 
the  arts  and  circumvention  of  others,  and  be  ruined,  or 
even  embarrassed  by  a  bargain,  when  thus  deprived  of 
his  reason.  It  is  a  violation  of  moral  duty  to  take  ad- 
vantage of  a  man  in  that  defenseless  situation,  and  draw 
him  into  a  contract;  and  if  the  intoxication  is  such  as  to 
deprive  him  of  the  use  of  his  reason,  it  cannot  be  very 
material  whether  it  was  procured  by  the  other  party  or 
was  purely  voluntary.  The  former  circumstance  would 
only  stamp  the  transaction  with  deeper  turpitude,  and 
make  it  a  more  aggravated  fraud.  The  evidence  which 
was  offered  and  rejected  at  the  trial  in  the  case  before 
us,  went  not  only  to  show  that  the  defendant  was  so 
intoxicated  at  the  time  of  giving  the  note  as  to  be  in- 
capable of  the  exercise  of  his  understanding,  but  that 
the  contract  was  grossly  unequal  and  unreasonable ;  and, 
both  on  principle  and  authority,  we  think  the  evidence 
was  admissible,  and  that  a  new  trial  must  be  granted. 

New  trial  granted. 


«58  APPENDIX  7. 

APPENDIX  7. 

PETERS   V.   WESTBOROUGH. 

19  Pickering  (Mass.)   364.— 1837. 

Assumpsit  for  expenses  incurred,  etc.,  in  the  support 
of  Catharine  Ladds,  from  March  2,  1835,  until  her 
death. 

At  the  trial  in  the  Common  Pleas,  before  Strong,  J., 
it  appeared  that  the  plaintiff  was  an  inhabitant  of  West- 
borough;  that  Catharine  Ladds  was  the  daughter  of 
John  Ladds,  who  resided  in  a  neighboring  town;  that 
she  came  into  the  family  of  plaintiff  in  March,  1834, 
when  she  was  eleven  or  twelve  years  of  age,  and  re- 
mained there  until  her  death,  which  took  place  on  the 
31st  of  May,  1835,  after  a  sickness  of  four  or  five 
months;  that  on  the  2d  of  March,  1835,  the  plaintiff 
gave  notice  of  her  illness  to  one  of  the  overseers  of  the 
poor  of  Westborough,  and  requested  that  she  might  be 
supported  by  the  town;  but  that  no  action  was  taken 
by  them  on  the  subject. 

The  counsel  of  the  defendants  then  proposed  to  show 
by  parol  evidence,  that  a  short  time  before  Catharine 
went  into  the  plaintiff's  family,  it  was  agreed  between 
him  and  her  father  that  the  plaintiff  should  take  her 
into  his  family  and  employment  for  one  month  on  trial, 
and  if,  at  the  end  of  the  month,  he  was  not  satisfied  with 
her,  he  might  return  her  to  her  father,  but  that,  other- 
wise, he  should  support  her  until  she  was  eighteen  years 
of  age,  and  should  not  return  her  for  any  cause  but 
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bad  conduct  on  her  part;  that,  in  pursuance  of  this 
agreement,  she  went  into  the  family  of  the  plaintiff, 
and  that  at  the  end  of  the  month  the  plaintiff  expressed 
himself  to  be  satisfied  with  her,  and  never  offered  to 
return  her  to  her  father. 

The  plaintiff  objected  to  the  introduction  of  this  evi- 
dence, on  the  ground  that  the  contract  not  being  in  writ- 
ing, was  void  by  the  statute  of  frauds. 

The  judge  ruled,  that,  as  this  contract  was  by  parol, 
it  was  competent  for  the  plaintiff  to  put  an  end  to  it  at 
any  time,  and  that,  after  the  notice  given  to  the 
overseers  on  the  2d  of  March,  1835,  the  plaintiff  ceased 
to  be  liable  for  the  support  of  the  pauper;  and  the  evi- 
dence was  accordingly  rejected. 

The  jury  returned  a  verdict  for  the  plaintiff.  The 
defendant  excepted  to  the  ruling  of  the  judge. 

Wilde,  J.  This  case  depends  on  the  question,  wheth- 
er the  plaintiff  was  not,  by  his  contract,  as  it  was  offered 
to  be  proved  by  the  defendants,  bound  to  support  the 
pauper  for  the  expenses  of  whose  support  the  defend- 
ants are  charged ;  and  we  are  of  opinion  that  he  was  so 
bound  by  his  contract  with  the  pauper's  father.  This 
was  clearly  a  valid  contract,  unless,  being  by  parol,  it 
was  void  by  the  statute  of  frauds,  as  an  agi-ee- 
ment  not  to  be  performed  within  the  space  of  one  j^ear 
from  the  making  thereof.  St.  1788,  c.  16,  §  1.  But  this 
clause  of  the  statute  extends  only  to  such  agreements 
as,  by  the  express  appointment  of  the  parties,  are  not 
to  be  performed  within  a  year.  If  an  agreement  be 
capable  of  being  performed  within  a  year  from  the  mak- 
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ing  thereof,  it  is  not  within  the  statute,  although  it  be 
not  actually  performed  till  after  that  period.  1  Com. 
on  Contr.  86.  On  this  construction  of  the  statute  it  was 
decided,  in  an  anonymous  case  in  1  Salk.  280,  that  a 
parol  promise  to  pay  so  much  money  upon  the  return 
of  a  certain  ship  was  not  within  the  statute,  although 
the  ship  happened  not  to  return  within  two  years  after 
the  promise  was  made ;  for  that,  by  possibility,  the  ship 
might  have  returned  within  a  year.  So,  in  the  case  of 
Peter  v.  Compton  (Skin.  353)  it  was  decided  that  a 
promise  to  pay  money  to  the  plaintiff  on  the  day  of  his 
marriage  was  not  within  the  statute,  though  the  mar- 
riage did  not  happen  within  a  year.  And  it  was  held 
by  a  majority  of  the  judges,  that  where  an  agreement 
is  to  be  performed  upon  a  contingency,  and  it  does  not 
appear  in  the  agreement,  that  it  is  to  be  performed  after 
the  year,  there  a  note  in  writing  is  not  necessary;  for 
the  contingency  might  happen  within  the  year. 

This  construction  of  the  statute  is  fully  confirmed  by 
the  case  of  Fenton  v.  Emblers,  3  Burr.  1278.  In  that 
case  the  defendant's  testator  had  promised  the  plaintiff, 
that  if  she  would  become  his  housekeeper,  he  would  pay 
her  wages  after  the  rate  of  £6  per  annum,  and  give  her, 
by  his  last  will  and  testament,  a  legacy  or  annuity  of 
e£l6  by  the  year,  to  be  paid  yearly.  The  plaintiff,  on 
this  agreement,  entered  into  the  testator's  service,  and 
became  his  housekeeper,  and  continued  so  for  more  than 
three  years.  And  the  contract,  though  by  parol,  was 
held  to  be  valid  and  not  within  the  statute,  Mr.  Justice 
Dennison  declaring  his  opinion  to  be  (in  which  opinion 
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the  other  judges  coincided)  that  the  statute  of  frauds 
plamly  means  an  agreement  not  to  be  performed  within 
the  space  of  a  year,  and  expressly  and  specifically  so 
agreed,  that  a  contingency  was  not  within  it,  nor  any 
case  that  depended  on  a  contingency,  and  that  it  did  not 
extend  to  cases  where  the  thing  might  be  performed 
within  the  year. 

But  if  it  appears  clearly  that  an  agreement  is  not  to 
be  performed  within  a  j'^ear,  and  that  such  is  the  under- 
standing of  the  parties,  it  is  within  the  statute  of  frauds, 
although  it  might  be  partly  performed  within  that 
period.  Such  was  the  decision  in  Boydell  v.  Drum- 
mond,  11  East  142.  But  the  performance  of  the  agree- 
ment in  that  case  did  not  depend  on  the  life  of  either 
party,  or  any  other  contingency.  The  defendant  had 
agreed  to  take  and  pay  for  a  series  of  large  prints  from 
some  of  the  scenes  in  Shakespeare's  plays.  The  whole 
were  to  be  published  in  numbers;  and  one  number,  at 
least,  was  to  be  published  annually  after  the  delivery 
of  the  first.  The  whole  scope  of  the  undertaking  shows, 
as  Lord  Ellenborough  remarks,  that  it  was  not  to  be 
performed  within  a  year ;  and  if  contrary  to  all  physical 
probability,  it  could  have  been  performed  within  that 
time,  yet  the  w'hole  work  could  not  have  been  obtruded 
upon  the  subscribers  at  once,  so  as  to  have  entitled  the 
publishers  to  demand  payment  of  the  whole  subscrip- 
tion from  them  within  the  year. 

From  these  authorities  it  appears  to  be  settled,  that  in 
order  to  bring  a  parol  agreement  within  the  clause  of 
the  statute  in  question,  it  must  either  have  been  expressly 
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stipulated  by  the  parties,  or  it  must  appear  to  have  been 
so  understood  by  them,  that  the  agreement  was  not  to 
be  performed  within  a  year.  And  this  stipulation  or 
understanding  is  to  be  absolute  and  certain,  and  not  to 
depend  on  any  contingency.  And  this,  we  think,  is  the 
clear  meaning  of  the  statute. 

In  the  present  case,  the  performance  of  the  plaintiff's 
agreement  with  the  child's  father  depended  on  the  con- 
tingency of  her  life.  If  she  had  continued  in  the  plain- 
tiff's service,  and  he  had  supported  her,  and  she  had  died 
within  a  year  after  the  making  of  the  agreement,  it 
would  have  been  fully  performed.  And  an  agreement 
by  i^arol  is  not  within  the  statute,  when  by  the  happen- 
ing of  any  contingency  it  might  be  performed  within 
a  year. 

Judgment  of  the  Court  of  Common  Pleas  reversed, 
and  a  new  trial  granted. 


NORTHERN  et  al  v.  THE  STATE  on  the  Relation 

of  LATHROP. 

1  Indiana  113.— 1848. 

Perkins,  J.  .  .  .  The  finding  of  the  court 
upon  the  issue  on  the  replication  to  the  third  plea  was 
wrong.  The  defendants  had  no  property  subject  to 
execution.  It  is  admitted  they  had  not,  unless  the  corn 
mentioned  below  was  so.  A  witness,  "James  H.  Goff, 
testified  that,  about  the  last  of  May  or  first  of  June, 
1844,  after  the  corn  which  David  Griffin  had  planted 
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on  the  farm  of  George  Cheek  was  two  or  three  inches 
high,  said  Griffin  called  and  told  him  the  weeds  were 
about  taking  his  corn;  that  he  was  poor  and  sick,  and 
should  not  be  able  to  raise  his  crop  unless,"  etc.  Goff 
then  bought  the  corn  of  Griffin,  paid  a  part  of  the  con- 
sideration in  hand,  etc.  The  execution  against  Griffin, 
for  failing  to  make  the  money  on  which  the  defendants 
are  sued,  did  not  issue  till  the  August  succeeding  this 
sale,  and  it  is  not  pretended  there  was  any  fraud ;  but  it 
is  insisted  that  the  corn  was  not  so  in  esse  at  the  time  as 
to  be  the  subject  of  sale,  and  that  the  contract  was  for 
an  interest  in  land  and  within  the  statute  requiring  a 
memorandum  in  writing.  The  cases  of  Whipple  v. 
Foot  (2  John.  418),  Austin  v.  Sawyer  (9  Cow.  39), 
Craddock  v.  Riddlesbarger  (2  Dana  205),  and  Jones  v. 
Flint  (10  Ad.  &  Ell.  753),  among  others,  decide  that 
growing  crops,  raised  annually,  by  labor,  are  the  subject 
of  sale  as  personal  property,  before  maturity,  and  that 
their  sale  does  not  necessarily  involve  an  interest  in  the 
realty  requiring  a  written  agreement.  See  also  Chit, 
on  Con.  301,  1  Hill  Ab.  58.  We  think  this  case  comes 
within  those  cited.     No  other  point  requires  an  opinion. 

It  is  only  necessary  to  add,  that  we  are  not  satisfied, 
upon  a  full  examination  of  this  case,  that  the  plaintiff 
in  error  was  not  injured  by  the  erroneous  decision  of 
the  court  below,  and  shall,  therefore,  reverse  the  final 
judgment  there  rendered. 

Per  Curiam.  The  judg7nent  is  reversed  with  costs. 
Cause  remanded,  etc. 
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HIRTH  V.  GRAHAM. 

50  Ohio  State   57.— 1893. 

The  plaintiff  in  error  brought  an  action  before  a  jus- 
tice of  the  peace  to  recover  of  the  defendant  in  error 
damages  alleged  to  have  been  sustained  on  account  of 
the  refusal  of  the  latter  to  perform  a  contract  by  which 
he  had  sold  to  the  plaintiff  in  error  certain  growing  tim- 
ber. Plaintiff  had  judgment  before  the  justice  of  the 
peace  which  was  affirmed  by  the  Court  of  Common 
Pleas,  but  reversed  by  the  Circuit  Court.  Error  to  Cir- 
cuit Court. 

Bradbury,  J.  .  .  .  Whether  a  sale  of  growing 
trees  is  the  sale  of  an  interest  in  or  concerning  land  has 
long  been  a  much  controverted  subject  in  the  courts  of 
England,  as  well  as  in  the  courts  of  the  several  States 
of  the  Union.  The  question  has  been  differently^  de- 
cided in  different  jurisdictions,  and  by  different  courts, 
or  at  different  times  by  the  same  court  within  the  same 
jurisdiction.  The  courts  of  England,  particularly,  have 
varied  widely  in  their  holdings  on  the  subject.  Lord 
Mansfield  held  that  the  sale  of  a  crop  of  growing  turnips 
w^as  within  this  clause  of  the  statute.  Emmerson  v. 
Heelis,  2  Taunt.  38,  following  the  case  of  Waddington 
V.  Bristow,  2  Bos.  &  P.  452,  where  the  sale  of  a  crop  of 
growing  hops  was  adjudged  not  tO'  have  been  a  sale  of 
goods  and  chattels  merely.  And  in  Crosby  v.  Wads- 
worth  (6  East  602)  the  sale  of  growing  grass  was  held 
to  be  a  contract  for  the  sale  of  an  interest  in  or  concern- 
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ing  land,  Lord  EUenborough  saying,  "Upon  the  first 
of  these  questions"  (whether  this  purchase  of  the  grow- 
ing crop  be  a  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them) 
"I  think  that  the  agreement  stated,  conferring,  as  it 
professes  to  do,  an  exclusive  right  to  the  vesture  of  the 
land  during  a  limited  time  and  for  given  ;  urposes,  is  a 
contract  or  sale  of  an  interest  in,  or  at  least  an  interest 
concerning,  lands."  Id.  610.  Afterwards,  in  Teal  v. 
Auty  (2  Brod.  &  B.  99),  the  Court  of  Common  Pleas 
held  a  contract  for  the  sale  of  growing  poles  was  a  sale 
of  an  interest  in  or  concerning  lands.  Many  decisions 
have  been  announced  by  the  English  courts  since  the 
cases  above  noted  were  decided,  the  tendency  of  which 
have  been  to  greatly  narrow  the  application  of  the  fourth 
section  of  the  statute  of  frauds  to  crops,  or  timber,  grow- 
ing upon  land.  Crops  planted  and  raised  annually  by 
the  hand  of  man  are  practically  withdrawn  from  its  op' 
eration,  while  the  sale  of  other  crops,  and  in  some  in- 
stances growing  timber  also,  are  withdrawn  from  the 
statute,  where,  in  the  contemplation  of  the  contracting 
parties,  the  subject  of  the  contract  is  to  be  treated  as  a 
chattel.  The  latest  declaration  of  the  English  courts 
upon  this  question  is  that  of  the  common  pleas  division 
of  the  high  court  of  justice  in  INIarshall  v.  Green  (1  C. 
P.  Div.  35) ,  decided  in  1875.  The  syllabus  reads:  "A 
sale  of  growing  timber  to  be  taken  away  as  soon  as  pos- 
sible by  the  purchaser  is  not  a  contract  or  sale  of  land, 
or  any  interest  therein,  within  the  fourth  section  of  the 
statute  of  frauds."     This  decision  was  rendered  by  the 
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three  justices  who  constituted  the  common  pleas  division 
of  the  high  court  of  justice,  Coleridge,  C.  J.,  Brett  and 
Grove,  JJ.,  whose  characters  and  attainments  entitle  it 
to  great  weight ;  yet,  in  view  of  the  prior  long  period  of 
unsettled  professional  and  judicial  opinion  in  England 
upon  the  question,  that  the  court  was  not  one  of  final 
resort,  and  that  the  decision  has  encountered  adverse 
criticism  from  high  authority  (Benj.  Sales  [ed.  1892], 
§  126) ,  it  cannot  be  considered  as  finally  settling  the  law 
of  England  on  this  subject.  The  conflict  among  the 
American  cases  on  the  subject  cannot  be  wholly  recon- 
ciled. In  Massachusetts,  Maine,  Maryland,  Kentuckyj 
and  Connecticut,  sales  of  growing  trees  to  be  presently 
cut  and  removed  by  the  vendee,  are  held  not  to  be  within 
the  operation  of  the  fourth  section  of  the  statute  of 
frauds.  Claflin  v.  Carpenter,  4  Mete.  (Mass.)  580; 
Nettleton  v.  Sikes,  8  Mete.  (Mass.)  34;  Bostwipk  v. 
Leach,  3  Day  476;  Erskine  v.  Plummer,  7  Me.  447; 
Cutler  V.  Pope,  13  Me.  377;  Cain  v.  McGuire,  13  B. 
Mon.  340;  Bj-asse  v.  Reese,  4  Mete.  (Ky.)  372;  Smith 
V.  Bryan,  5  Md.  141.  In  none  of  these  cases,  except  4 
Mete.  (Ky.)  372,  and  in  13  B.  Mon.  340,  had  the  ven- 
dor attempted  to  repudiate  the  contract  before  the  ven- 
dee had  entered  upon  its  execution,  and  the  statement 
of  facts  in  those  two  cases  do  not  speak  clearly  upon  this 
point.  In  the  leading  English  case  before  cited  (Mar- 
shall v.  Green,  1  C.  P.  Div.  35)  the  vendee  had  also  en- 
tered upon  the  work  of  felling  the  trees,  and  had  sold 
some  of  their  tops  before  the  vendor  countermanded  the 
sale.     These  cases,  therefore,  cannot  be  regarded  as  di- 
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rectly  holding  that  a  vendee,  by  parol,  of  growhig  tim- 
ber to  be  presently  felled  and  removed,  may  not  re- 
pudiate the  contract  before  anything  is  done  under  it; 
and  this  was  the  situation  in  which  the  parties  to  the  case 
now  under  consideration  stood  when  the  contract  was 
repudiated.  Indeed,  a  late  case  in  Massachusetts  (Giles 
V.  Simonds,  15  Gray  441)  holds  that  "the  owner  of  land, 
who  has  made  a  verbal  contract  for  the  sale  of  standing 
wood  to  be  cut  and  severed  from  the  freehold  by  the  pur- 
chaser, may  at  any  time  revoke  the  license  which  he 
thereby  gives  to  the  purchaser  to  enter  his  land  to  cut 
and  carry  away  the  wood,  so  far  as  it  relates  to  any  wood 
not  cut  at  the  time  of  the  revocation."  The  courts  of 
most  of  the  American  States,  however,  that  have  consid- 
ered the  question,  hold  expressly  that  a  sale  of  growing 
or  standing  timber  is  a  contract  concerning  an  interest 
in  lands,  and  within  the  fourth  section  of  the  statute  of 
frauds.  Green  v.  Armstrong,  1  Denio  550;  Bishop  v. 
Bishop,  11  N.  Y.  123;  Westbrook  v.  Eager,  16  N.  J. 
Law  81 ;  Buck  v.  Pickwell,  27  Vt.  157;  Cool  v.  Lumber 
Co.,  87  Ind.  531 ;  Terrell  v.  Frazier,  79  Ind.  473;  Owens 
V.  Lewis,  46  Ind.  488;  Armstrong  v.  Lawson,  73  Ind. 
498;  Jackson  v.  Evans,  44  Mich.  510,  7  N.  W.  Rep. 
79;  Lyle  v.  Shinnebarger,  17  Mo.  App.  66;  Howe  v. 
Batchelder,  49  N.  H.  204;  Putney  v.  Day,  6  N.  H.  430; 
Bowers  v.  Bowers,  95  Pa.  St.  477;  Daniels  v.  Bailey, 
43  Wis.  566;  Lillie  v.  Dunbar,  62  Wis.  198,  22  N.  W. 
Rep.  467;  Knox  v.  Haralson,  2  Tenn.  Ch.  232.  The 
question  is  now,  for  the  first  time,  before  this  coiu't  for 
determination;  and  we  are  at  liberty  to  adopt  that  rule 
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on  the  subject  most  conformable  to  sound  reason.  In 
all  its  other  relations  to  the  affairs  of  men,  growing  tim- 
ber is  regarded  as  an  integral  part  of  the  land  upon 
which  it  stands;  it  is  not  subject  to  levy  and  sale  upon 
execution  as  chattel  property ;  it  descends  with  the  land 
to  the  heir,  and  passes  to  the  vendor  with  the  soil.  Jones 
V.  Timmons,  21  Ohio  St.  596.  Coal,  petroleum,  build- 
ing stone,  and  many  other  substances  constituting  in- 
tegral parts  of  the  land,  have  become  articles  of  com- 
merce, and  easily  detached  and  removed,  and,  when  de- 
tached and  removed,  become  personal  property,  as  well 
as  fallen  timber;  but  no  case  is  found  in  which  it  is  sug- 
gested that  sales  of  such  substances,  with  a  view  to  their 
immediate  removal,  would  not  be  within  the  statute. 
Sales  of  growing  timber  are  as  likely  to  become  the  sub- 
jects of  fraud  and  perjury  as  are  the  other  integral 
parts  of  the  land,  and  the  question  whether  such  sale  is 
a  sale  of  an  interest  in  or  concerning  lands  should  depend 
not  upon  the  intention  of  the  parties,  but  upon  the  legal 
character  of  the  subject  of  the  contract,  which,  in  the 
case  of  growing  timber,  is  that  of  realty.  This  rule  has 
the  additional  merit  of  being  clear,  simple,  and  of  easy 
application, — qualities  entitled  to  substantial  weight  in 
choosing  between  conflicting  principles.  Whether  cir- 
cumstances of  part  performance  might  require  a  modi- 
fication of  this  rule  is  not  before  the  court,  and  has  not 
been  considered.  Judgment  affirmed. 
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THIRD  NATIONAL  BANK  OF  THE  CITY  OF 
NEW  YORK,  Pltff.  in  Err.,  v.  GEORGE  A. 
STEEL. 

129  Mich.  434..— 1902. 

Error  to  the  Circuit  Court  for  Clinton  County  to  re- 
view a  judgment  in  favor  of  defendant  in  an  action 
brought  to  hold  defendant  liable  for  losses  which  were 
alleged  to  have  accrued  to  plaintiff  by  relying  upon  false 
and  fraudulent  representations  made  by  defendant. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 

Montgomery,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  brought  against  the  defendant  to  re- 
cover the  amount  of  a  loan  made  to  Robert  M.  Steel, 
which  loan,  it  is  alleged,  was  induced  by  the  false  and 
fraudulent  representations  of  the  defendant,  George  A. 
Steel.  The  declaration  avers  that  on  the  27th  of  June, 
1895,  the  defendant  represented  that  Robert  M.  Steel 
was  worth  a  sum  in  excess  of  $1,000,000;  that  this  rep- 
resentation was  made  through  the  instrumentality  of  an 
innocent  agent.  General  Spaulding,  to  whom  was  com- 
mitted an  unsigned  statement  of  the  resources  and  lia- 
bilities of  Robert  M.  Steel,  under  date  of  March,  1895. 
The  plaintiff  introduced  testimony  tending  to  support 
the  averments  of  the  declaration.  The  defendant  of- 
fered no  testimony  in  the  case,  but  rested  his  defense 
upon  the  legal  ground  that  our  statute  (3  Comp.  Laws 
1897,  §  9518)  denies  any  remedy  to  the  plaintiff  in  such 
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case.  The  plaintiff  shows  that  no  such  statute  as  that 
in  question  is  in  force  in  New  York,  and  contends  that, 
as  it  was  expected  that  General  Spaulding  would  ex- 
hibit this  statement  to  the  plaintiff  in  New  York,  the 
law  of  New  York  should  govern,  and  that  the  Michigan 
statute  constitutes  no  bar.  This  is  the  first  and  most  im- 
portant question  presented  in  the  case.  The  authorities 
are  not  in  harmony  as  to  whether,  under  a  statute  such 
as  the  one  in  question,  the  transaction  is  wholly  void,  or 
whether  the  effect  and  force  of  the  language  are  simply 
to  exclude  the  remedy.  There  are  not  wanting  authori- 
ties which  sustain  the  contention  of  plaintiff,  and  which 
hold,  in  construing  statutes  similar  to  this,  that  the  case 
is  to  be  ruled  by  the  law  of  the  State  where  the  transac- 
tion occurs  or  the  contract  is  made,  and  that  a  contract 
valid  in  another  State  is  not  rendered  invalid  in  the  State 
where  the  action  is  brought.  Plaintiff's  counsel  cite  and 
rely  upon  the  case  of  Kling  v.  Fries,  33  Mich.  2J5,  in 
support  of  their  contention.  The  question  involved  in 
that  case  was  whether  a  contract  could  be  enforced  in 
this  State,  in  view  of  our  statute  (3  Comp.  Laws  1897, 
§  9516),  which  provides  that  "no  contract  for  the  sale 
of  any  goods,  wares,  or  merchandise,  for  the  price  of 
$50  or  more,  shall  be  valid,  unless  the  purchaser  shall 
accept,"  etc.  It  was  held  that  this  section  of  the  statute 
had  reference  to  contracts  made  within  the  state,  and 
such,  we  think,  would  be  the  holding  in  any  jurisdiction. 
There  are,  however,  cases,  like  Cochran  v.  Ward,  5  Ind. 
App.  89,  51  Am.  St.  Rep.  229,  29  N.  E.  785,  31  N.  E. 
581,  which  apply  the  same  rule  to  a  statute  such  as  the 
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one  involved  in  the  present  case.  Our  statute  reads  as 
follows:  "No  action  shall  be  brought  to  charge  any 
person  upon  or  by  reason  of  any  favorable  representa- 
tion or  assurance  made  concerning  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  other  per- 
son, unless  such  representation  or  assurance  be  made  in 
writing,  and  signed  by  the  party  to  be  charged  thereby, 
or  by  some  person  thereunto  by  him  lawfully  author- 
ized." 3  Comp.  Laws  1897,  §  9518.  The  peculiar 
wording  of  this  section  distinguishes  it  from  those  sec- 
tions of  the  statute  which  declare  that  a  contract  made 
without  certain  prescribed  formalities  shall  not  be  valid, 
or  shall  be  void.  The  cases  which  fail  to  note  this  dis- 
tinction usually  refer  to  Story,  Confl.  L.  262.  The  first 
case  in  which  the  distinction  between  the  two  sections  was 
noted  is  the  carefully  considered  case  of  Leroux  v. 
BrowTi,  12  C.  B.  801.  This  case  was  argued  at  length. 
A  separate  opinion  was  filed  by  each  of  the  justices,  all 
concurring,  and  the  conclusion  reached  that,  under  the 
language  of  the  statute  (4  of  the  British  act),  which 
provides  that  "no  action  shall  be  brought  upon  any 
agreement,"  etc.,  the  contract  was  not  necessarily  void, 
but  that  this  provision  affected  the  remedy,  and  that,  as 
it  affected  the  remedy,  the  lea^  fori  governed.  The 
views  expressed  by  Judge  Story  in  his  work  above  cited 
were  called  to  the  attention  of  the  court,  but  the  chief 
justice  answered  by  saying:  "Dr.  Story  puts  the  4th 
and  17th  sections  together,  as  both  avoiding  the  con- 
tract;" showing  that,  in  the  view  of  the  court,  Judge 
Story  had  called  to  note  the  true  distinction.     This  case 
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of  Leroux  v.  Brown  was  followed  in  Downer  v.  Chese- 
brough,  36  Conn.  39,  4  Am.  Rep.  29,  and  was  cited  ap- 
provingly by  Mr.  Justice  Matthews  in  Pritchard  v.  Nor- 
ton, 106  U.  S.  134,  27  L.  ed.  104,  1  Sup.  Ct.  Rep.  102. 
In  1  Brandt,  Suretyship  &  Guaranty,  52,  it  is  said:  "The 
statute  of  frauds  does  not  provide  that  the  contract  to 
answer  for  another  shall  be  illegal  or  void  if  not  in  writ- 
ing. It. says,  'no  action  shall  be  brought.'  The  con- 
tract is  just  as  legal  since  the  enactment  of  the  statute 
as  it  was  before,  but  no  action  can  be  brought  to  enforce 
it.  .  .  .  As  the  prohibition  is  against  the  remedy 
the  courts  of  a  country  in  which  the  statute  prevails  will 
not  enforce  an  unwritten  contract  of  suretyship  or  guar- 
anty made  in  another  country,  which  was  perfectly  valid 
and  enforceable  in  the  country  where  the  contract  was 
made.  This  is  upon  the  principle  that,  while  the  validity 
and  binding  force  of  a  contract  depend  upon  the  law  of 
the  country  in  which  it  was  made,  the  remedy  is  always 
governed  by  the  law  of  the  country  in  which  the  action 
is  brought."  In  Wharton,  Confl.  L.,  1st  ed.,  at  690, 
it  is  said:  "But  the  question  shifts  where  there  is  a  local 
statute,  like  the  statute  of  frauds,  directing  that  no  suit 
shall  be  sustained,  in  certain  classes  of  cases,  except  on 
written  testimony.  Such  statutes  are  based  on  moral 
grounds.  Their  object,  as  is  shown  by  the  title  of  that 
which  served  as  the  pattern  of  all  others  is  to  prevent 
fraud  and  perjury.  Here,  then,  would  come  into  play 
the  position  on  which  Savigny  lays  such  great  stress, 
that  moral  laws,  or  laws  to  effect  moral  ends,  which  are 
imposed  by  particular  States,  are  peremptory  and  co- 
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ercive,  and  are  to  be  taken  as  rules  of  procedure  by  the 
judges  of  such  States."  The  writer  refers  to  the  posi- 
tion of  Judge  Story's  work  by  Judge  Redfield,  as  fol- 
lows: "We  must  confess  that  upon  principle,  as  the 
statute  does  not  declare  the  contracts  void,  but  only  that 
no  action  or  suit,  either  in  law  or  equity,  shall  be  main- 
tained on  such  contract;  and  that,  wherever  made,  it 
could  not  be  sued  in  the  courts  of  a  State  where  the 
statute  expressly  provided  that  no  such  action  shall  be 
maintained."  In  Anson,  Contr.,  p.  62,  referring  to  the 
provisions  of  the  English  statute,  it  is  said:  "The  terms 
of  the  section  do  not  render  such  a  contract  void,  but 
they  prevent  it  being  enforced  by  action.  The  contract, 
therefore,  though  it  cannot  be  sued  upon,  is  yet  availa- 
ble for  some  purposes."  And  in  a  note,  referring  to 
some  of  the  cases  which  are  apparently  opposed  to  the 
doctrine  of  Leroux  v.  Brown,  it  is  said:  "In  none  of 
these  cases  is  the  proposition  announced  in  Leroux  v. 
Brown  considered.  They  are  decided  on  the  assump- 
tion that  the  note  or  memorandum  required  affects  the 
validity  of  the  contract.  While  many  of  the  cases  in- 
volve contracts  for  the  sale  of  chattels,  still  the  decisions 
are  not  based  on  any  distinction  between  the  17th  and 
4th  sections,  except  Houghtaling  v.  Ball,  20  Mo.  5Q4f." 
In  our  view,  the  better  reasoning  is  found  in  the  case  of 
Leroux  v.  Brown  and  the  authorities  which  follow  it; 
and  the  holding  of  the  circuit  judge  upon  this  point  is 
sustained. 

But  it  is  contended  that  this  defense  was  not  open  to 
the  defendant,  for  the  reason  that  the  statute  of  frauds 
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was  not  pleaded.  We  think  the  general  issue  was  suf- 
ficient to  enable  the  defendant  to  raise  the  question.  It 
goes  to  the  whole  liability.  See  May  v.  Sloan,  101  U. 
S.  231,  35  L.  ed.  797;  Busick  v.  Van  Ness,  U  N.  J.  Eq. 
82,  12  Atl.  609.  While  the  authorities  are  not  uniform 
upon  this  question  we  think  the  better  rule  is  that  a  gen- 
eral denial  puts  that  plaintiff  to  his  proof  of  a  contract 
complying  with  the  law,  or  of  a  transaction  which  would 
render  the  defendant  liable.  For  a  collection  of  authori- 
ties sustaining  this  rule,  see  9  Enc.  PI.  &  Pr.,  p.  709. 
While  the  question  has  never  been  distmctly  ruled  by 
this  court,  it  has  been  assumed  in  many  cases  that  the 
defense  of  the  statute  of  frauds  was  open  under  the  gen- 
eral issue.  Subdivisions  "b"  and  "c"  of  Circuit  Court 
rule  No.  7,  cited  in  the  brief  of  counsel  for  plaintiff,  have 
no  application. 

It  is  further  contended  that  the  circuit  judge  erred  in 
directing  a  verdict,  and  in  refusing  to  admit  a  certain 
letter  written  by  defendant  for  the  reason  that,  had  the 
letter  been  received,  it  would  have  shown,  in  effect,  that 
there  was  a  written  statement  signed  by  George  A. 
Steel.  The  contents  of  the  letter  offered  in  evidence 
were  as  follows,  the  letter  being  addressed  to  the  presi- 
dent of  the  plaintiff  bank:  "I  remember,  when  arrang- 
ing the  loan  prior  to  October,  1895,  of  exhibiting  state- 
ment of  my  father's  resources  and  liabilities,  showing 
net  resources  considerably  in  excess  of  $1,000,000,  as 
sho^Mi  by  his  books ;  and  at  the  time  stated  that  consid- 
erable fire  loss  since  the  date  of  statement  reduce  this 
amount  somewhat."     Was  this  letter  so  connected  with 
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the  statement  in  question  as  to  make  the  letter  a  signed 
statement,  within  the  meaning  of  the  statute?  It  will 
be  noted  that  the  statement  introduced  in  evidence  was 
not  exhibited  by  defendant  George  A.  Steel,  in  person, 
but  by  General  Spaulding.  It  will  also  appear  that 
there  was  not  enough  in  this  writing  to  identify  the  state- 
ment, either  as  to  amount  or  date,  but  parol  evidence 
would  have  to  be  introduced  to  connect  them.  Further 
than  that,  the  exhibited  statement  was,  according  to  the 
terms  of  the  letter  introduced,  not  the  whole  substance 
of  the  conmiunication  made  by  defendant  to  the  plain- 
tiff. We  think,  therefore,  it  cannot  be  said  that  this 
amounted  to  a  signed  statement  within  the  requirements 
of  this  statute.  The  judgment  will  he  affinned. 

Long  and  Grant,  JJ.,  did  not  sit.     The  other  Jus- 
tices concur. 


CLASON  V.  BAILEY. 

14  Johnson  (K  Y.)   484. — 1817. 

These  causes  came  before  this  court  on  writs  of  error 
to  the  Supreme  Court.  The  facts  in  all  were,  substan- 
tially, the  same.  See  Merritt  &  Merritt  v.  Clason,  12 
Jolins.  Rep.  102. 

The  Chancellor.  The  case  struck  me  upon  the  ar- 
gument as  being  very  plain.  But  as  it  may  have  ap- 
peared to  other  members  of  the  court  in  a  different,  or, 
at  least,  in  a  more  serious  light,  I  will  very  briefly  state 
the  reasons  why  I  am  of  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed. 
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The  contract  oil  which  the  controversy  arises  was  made 
in  the  following  manner: 

Isaac  Clason  employed  John  TowTisend  to  purchase 
a  quantity  of  rye  for  him.  He,  in  pursuance  of  this 
authority,  purchased  of  Bailey  &  Voorhees  3000  bushels, 
at  one  dollar  per  bushel,  and  at  the  time  of  closing  the 
bargain,  he  wrote  a  memorandum  in  his  memorandum 
book  in  the  presence  of  Bailey  &  Voorhees,  in  these 
words:  "February  29th,  bought  for  Isaac  Clason,  of 
Bailey  &  Voorhees,  3000  bushels  of  good  merchantable 
rye,  deliverable  from  the  5th  to  the  15th  of  April  next, 
at  one  dollar  per  bushel,  and  payable  on  delivery." 

The  terms  of  the  sale  and  purchase  had  been  pre- 
viously communicated  to  Clason,  and  approved  of  by 
him,  and  yet  at  the  time  of  deliver}^  he  refused  to  accept 
and  pay  for  the  rye. 

The  objection  to  the  contract,  on  the  part  of  Clason, 
is  that  it  was  not  a  valid  contract  within  the  statute  of 
frauds. 

1.  Because  the  contract  was  not  signed  by  Bailey  & 
Voorhees. 

2.  Because  it  was  written  with  a  lead  pencil,  instead 
of  pen  and  ink. 

I  will  examine  each  of  these  objections. 

1.  It  is  admitted  that  Clason  signed  this  contract, 
by  the  insertion  of  his  name  by  his  authorized  agent,  in 
the  body  of  the  memorandum.  The  counsel  for  the 
plaintiff  in  error  do  not  contend  against  the  position  that 
this  was  a  sufficient  subscription  on  his  part.  It  is  a 
point  settled,  that  if  the  name  of  a  party  appears  in  the 
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memorandum,  and  is  applicable  to  the  whole  substance 
of  the  writing,  and  is  put  there  by  him  or  by  his  author- 
ity, it  is  immaterial  in  what  part  of  the  instrument  the 
name  appears,  whether  at  the  top,  in  the  middle,  or  at 
the  bottom.  Saunderson  v.  Jackson,  2  B.  &  Puller,  238 ; 
Welford  v.  Beazely,  3  Atk.  503;  Stokes  v.  Moore,  cited 
by  Mr.  Coxe  hi  a  note  to  1  P.  Wms.  771.  Forms  are 
not  regarded,  and  the  statute  is  satisfied  if  the  terms  of 
the  contract  are  in  writing,  and  the  names  of  the  con- 
tracting parties  appear.  Clason's  name  was  mserted  in 
the  contract  by  his  authorized  agent,  and  if  it  were  ad- 
mitted that  the  name  of  the  other  party  was  not  there 
by  their  direction,  yet  the  better  opinion  is,  that  Clason, 
the  party  who  is  sought  to  be  charged,  is  estopped,  by 
his  name,  from  saying  that  the  contract  was  not  duly 
signed  within  the  purview  of  the  statute  of  frauds ;  and 
that  it  is  sufficient,  if  the  agreement  be  signed  by  the 
part}^  to  be  charged. 

It  appears  to  me,  that  this  is  the  result  of  the  weight 
of  authority  both  in  the  courts  of  law  and  equity. 

In  Ballard  v.  Walker  (3  Johns.  Cases  60),  decided 
in  the  Supreme  Court,  in  1802,  it  was  held,  that  a  con- 
tract to  sell  land,  signed  by  the  vendor  only,  and  ac- 
cepted by  the  other  party,  was  binding  on  the  vendor, 
who  was  the  party  there  sought  to  be  charged.  So  in 
Roget  V.  Merrit  (2  Caines  117)  an  agreement  concern- 
ing goods  signed  by  the  seller,  and  accepted  by  the 
buyer,  was  considered  a  valid  agreement,  and  binding 
on  the  party  who  signed  it. 

These  were  decisions  here,  under  both  branches  of  the 
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statute,  and  the  cases  in  the  English  courts  are  to  the 
same  effect. 

In  Saunderson  v.  Jackson  (2  Bos.  &  Pull.  238)  the 
suit  was  against  the  seller,  for  not  delivering  goods  ac- 
cording to  a  memorandum  signed  by  him  only,  and 
judgment  was  given  for  the  plaintiff,  notwithstanding 
the  objection  that  this  was  not  a  sufficient  note  within 
the  statute.  In  Champion  v.  Plummer  (4  Bos.  &  Pull. 
252)  the  suit  was  against  the  seller,  w^ho  alone  had  signed 
the  agreement.  No  objection  was  made  tliat  it  was  not 
signed  by  both  parties,  but  the  memorandum  was  held 
defective,  because  the  name  of  the  buyer  was  not  men- 
tioned at  all,  and  consequently  there  was  no  certainty 
in  the  writing.  Again,  in  Egerton  v.  IVIathews  (6  Easl 
307)  the  suit  was  on  a  memorandum  for  the  purchase 
of  goods,  signed  onlj^  by  the  defendant,  who  was  the 
buyer,  and  it  was  held  a  good  agreement  within  the  stat- 
ute. Lastly,  in  Allen  v.  Bennet  (3  Taunton  169)  the 
seller  was  sued  for  the  non-delivery  of  goods,  in  pursu- 
ance of  an  agreement  signed  by  him  only,  and  judgment 
w-as  rendered  for  the  plaintiff.  In  that  case  Ch.  J. 
Mansfield  made  the  observation,  that  "the  cases  of  Eger- 
ton V.  INIathews,  Saunderson  v.  Jackson,  and  Champion 
v.  Plummer,  suppose  the  signature  of  the  seller  to  be 
sufficient;  and  every  one  knows  it  is  the  daily  practice 
of  the  Court  of  Chancery  to  establish  contracts  signed 
by  one  person  only,  and  yet  a  court  of  equity  can  no 
more  dispense  with  the  statute  of  frauds  than  a  court  of 
law  can."     So  Lawrence,  J.,  observed,  that  "the  statute 
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clearly  supposes  the  probability  of  there  being  a  signa- 
ture by  one  person  only." 

If  we  pass  from  the  decisions  at  the  law  to  the  courts 
of  equity,  we  meet  with  the  same  uniform  construction. 
Indeed,  Lord  Eldon  has  said  (18  Vese}^  183)  that  chan- 
cery professes  to  follow  courts  of  laws  in  the  construc- 
tion of  the  statute  of  frauds. 

In  Hatton  v.  Gray  (2  Chan.  Cas.  164;  1  Eq.  Cas. 
Abr.  21,  pi.  10)  the  purchaser  of  the  land  signed  the 
agreement,  and  not  the  other  party,  and  yet  the  agree- 
ment was  held  by  Lord  Keeper  North  to  be  binding  on 
him,  and  this  too  on  a  bill  for  a  specific  performance. 
So  in  Coleman  v.  Upcot  (5  Viner  527,  pi.  17)  the  Lord 
Keeper  Wright  held,  that  an  agreement  concerning 
lands  was  within  the  statute,  if  signed  by  the  party  to  be 
charged,  and  that  there  was  no  need  of  its  being  signed 
by  both  parties,  as  the  plaintiff,  by  his  bill  for  a  specific 
performance,  had  submited  to  perform  what  was  re- 
quired on  his  part  to  be  performed. 

Lord  Hardwicke  repeatedly  adopted  the  same  lan- 
guage. In  Buckliouse  v.  Crosby  (2  Eq.  Cas.  Abr.  32, 
pi.  44)  he  said  he  had  often  known  the  objection  taken, 
that  a  mutual  contract  in  writing  signed  by  both  parties 
ought  to  appear,  but  that  the  objection  had  as  often  been 
overruled;  and  in  Welford  v.  Beazely  (3  Atk.  503)  he 
said  there  were  cases  where  writing  a  letter,  setting  forth 
the  terms  of  an  agreement,  was  held  a  signing  within  the 
statute;  and  in  Owen  v.  Davies  (1  Ves.  82)  an  agree- 
ment to  sell  land,  signed  by  the  defendant  only,  was  held 
binding. 
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The  modern  cases  are  equally  explicit.  In  Cotton  v. 
Lee,  before  the  lords  commissioners,  in  1770,  which  is 
cited  in  2  Bro.  564!,  it  was  deemed  sufficient  that  the 
party  to  be  charged  had  signed  the  agreement.  So  in 
Seton  V.  Slade  (7  Vesey  275)  Lord  Eldon,  on  a  bill  for 
a  specific  ^performance  against  the  buyer  of  land,  said 
that  the  agreement  being  signed  by  the  defendant  only, 
made  him  within  the  statute,  a  party  to  be  charged. 
The  case  of  Fowle  v.  Freeman  (9  Vesey  351)  was  an 
express  decision  of  the  master  of  the  rolls,  on  the  very 
point  that  an  agreement  to  sell  lands,  signed  by  the 
vendor  only,  was  binding. 

There  is  nothing  to  disturb  this  strong  and  united  cur- 
rent of  authorit}^  but  the  observations  of  Lord  Ch. 
Redesdale,  in  Lawrenson  v.  Butler  (1  Sch.  &  Lef.  13), 
who  thought  that  the  contract  ought  to  be  mutual  to  be 
binding,  and  that  if  one  party  could  not  enforce  it,  the 
other  ought  not.  To  decree  performance,  when  one 
party  only  was  bound,  would  "make  the  statute  really  a 
statute  of  frauds,  for  it  would  enable  any  person  who 
had  procured  another  to  sign  an  agreement,  to  make  it 
depend  on  his  own  will  and  pleasure  whether  it  should 
be  an  agreement  or  not."  The  intrinsic  force  of  this 
argument,  the  boldness  with  which  it  was  applied,  and 
the  commanding  weight  of  the  very  respectable  char- 
acter who  used  it,  caused  the  courts  for  a  time  to  pause. 
Lord  Eldon,  in  11  Vesey  592,  out  of  respect  to  this 
opinion,  waived,  in  that  case,  the  discussion  of  the  point ; 
but  the  courts  have,  on  further  consideration,  resumed 
their  former  track.     In  Western  v.  Russell  (3  Vesey  & 
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Beames  192)  the  master  of  the  rolls  declared  he  was 
hardly  at  liberty,  notwithstanding  the  considerable  doubt 
thrown  upon  the  point  by  Lord  Redesdale,  to  refuse  a 
special  performance  of  a  contract  to  sell  land,  upon  the 
ground  that  there  was  no  agreement  signed  by  the  party 
seeking  a  perfonnance;  and  in  Ormond  v.  Anderson 
(2  Ball  &  Beatty  370)  the  present  lord  chancellor  of 
Ireland  (and  whose  authority,  if  we  may  judge  from 
the  ability  of  his  decisions,  is  not  far  short  of  that  of  his 
predecessor)  has  not  felt  himself  authorized  to  follow 
the  opinion  of  Lord  Redesdale.  "I  am  well  aware,"  he 
observes,  "that  a  doubt  has  been  entertained  by  a  judge 
of  this  court,  of  very  high  authority,  whether  courts  of 
equity  would  specifically  execute  an  agreement  where 
one  party  only  was  bound ;  but  there  exists  no  provision 
in  the  statute  of  frauds  to  prevent  the  execution  of  such 
an  agreement."  He  then  cites  with  approbation  what 
was  said  by  Sir  J.  Mansfield  in  Allen  v.  Bennet. 

I  have  thought,  and  have  often  intimated,  that  the 
weight  of  argument  was  in  favor  of  the  construction  that 
the  agreement  concerning  lands,  to  be  enforced  in  equitj^, 
should  be  mutually  binding,  and  that  the  one  party 
ought  not  to  be  at  liberty  to  enforce  at  his  pleasure  an 
agreement  which  the  other  was  not  entitled  to  claim. 
It  appears  to  be  settled  (Hawkins  v.  Holmes,  1  P. 
Wms.  770)  that  though  the  plaintiff  has  signed  the 
agreement,  he  never  can  enforce  it  against  the  party  who 
has  not  signed  it.  The  remedy,  therefore,  in  such  case 
is  not  mutual.     But,  notwithstanding  this  objection,  it 
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appears  from  the  review  of  the  cases  that  the  point  is 
too  well  settled  to  be  now  questioned. 

There  is  a  slight  variation  in  the  statute  respecting 
agreements  concerning  the  sale  of  lands,  and  agreements 
concerning  the  sale  of  chattels,  inasmuch  as  the  one  sec- 
tion (being  the  4th  section  of  the  English,  and  the  11th 
section  of  our  statute)  speaks  of  the  party,  and  the  other 
section  (being  the  17th  of  English,  and  the  loth  of  ours) 
speaks  of  the  parties  to  be  charged.  But  1  do  not  find 
from  the  cases  that  this  variation  has  produced  any  dif- 
ference in  the  decisions.  The  construction,  as  to  the 
point  under  consideration,  has  been  uniformly  the  same 
in  both  cases. 

Clason,  who  signed  the  agreement,  and  is  the  party 
sought  to  be  charged,  is,  then,  according  to  the  authori- 
ties, bound  by  the  agreement,  and  he  cannot  set  up  the 
statute  in  bar.  But  I  do  not  deem  it  absolutely  neces- 
sary to  place  the  cause  on  this  ground,  though,  as  the 
question  was  raised  and  discussed,  I  thought  it  would  be 
useful  to  advert  to  the  most  material  cases,  and  to  trace 
the  doctrine  through  the  course  of  authority.  In  my 
opinion,  the  objection  itself  is  not  well  founded  in  point 
of  fact. 

The  names  of  Bailey  &  Voorhees  are  as  much  in  the 
memorandum  as  that  of  Clason.  The  words  are, 
"Bought  for  Isaac  Clason,  of  Bailey  &  Voorhees,  3000 
bushels,"  etc.;  and  how  came  their  names  to  be  inserted? 
Most  undoubtedly  thej^  were  inserted  by  their  direction 
and  consent,  and  so  it  appears  by  the  special  verdict. 
The  jury  find,  that  when  the  bargain  was  closed,  Town- 
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send,  the  agent  of  Clason,  did  at  the  time,  and  in  their 
presence,  write  the  memorandum;  and  if  so,  were  not 
their  names  inserted  by  their  consent?  Was  not  Town- 
send  their  agent  for  that  purpose?  If  they  had  not 
assented  to  the  memorandum,  they  should  have  spoken. 
But  they  did  assent,  for  the  memorandum  was  made  to 
reduce  the  bargain  to  writing  in  their  presence  at  the 
time  it  was  closed.  It  was,  therefore,  as  much  their 
memorandum  as  if  they  had  written  it  themselves.  Town- 
send  was,  so  far,  the  acknowledged  agent  of  both  par- 
ties. The  auctioneer  who  takes  down  the  name  of  a 
buyer,  when  he  bids,  is  quoad  hoc,  his  agent.  Emmer- 
son  V.  Heelis,  2  Taunt.  38.  The  contract  was,  then,  in 
judgment  of  law  reduced  to  writing,  and  signed  by  both 
parties;  and  it  appears  to  me  to  be  as  unjust  as  it  is  il- 
legal, for  Clason  or  his  representatives  to  get  rid  of  so 
fair  a  bargain  on  so  groundless  a  pretext. 

2.  The  remaining  objection  is  that  the  memorandum 
was  made  with  a  lead  pencil. 

The  statute  requires  a  writing.  It  does  not  under- 
take to  define  with  what  instrument,  or  with  what  ma- 
terial, the  contract  shall  be  written.  It  only  requires 
it  to  be  in  writing,  and  signed,  etc. ;  the  verdict  here  finds 
that  the  memorandum  was  written,  but  it  proceeds  fur- 
ther, and  tells  us  with  what  instrument  it  was  A\Titten, 
viz.,  with  a  lead  pencil.  But  what  have  we  to  do  with 
the  kind  of  instrument  which  the  parties  employed  when 
we  find  all  that  the  statute  required,  viz.,  a  memorandum 
of  the  contract  in  writing,  together  with  the  names  of 
the  parties? 
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To  write  is  to  express  our  ideas  by  letters  visible  to 
the  eye.  The  mode  or  manner  of  impressing  those  let- 
ters is  no  part  of  the  substance  or  definition  of  writing. 
A  pencil  is  an  instrument  with  which  we  write  without 
ink.  The  ancients  understood  alphabetic  writing  as 
vrell  as  we  do,  but  it  is  certain  that  the  use  of  paper,  pen, 
and  ink  w-as,  for  a  long  time,  unknown  to  them.  In  the 
days  of  Job  they  wrote  upon  lead  with  an  iron  pen.  The 
ancients  used  to  write  upon  hard  substances,  as  stones, 
metals,  ivory,  wood,  etc.,  with  a  style  or  iron  instrument. 
The  next  improvement  w^as  writing  upon  waxed  tables ; 
until  at  last  paper  and  parchment  were  adopted,  when 
the  use  of  the  calamus  or  reed  was  introduced.  The 
Common  Law  has  gone  so  far  to  regulate  writings,  as 
to  make  it  necessar}^  that  a  deed  should  be  written  on 
paper  or  parchment,  and  not  on  wood  or  stone.  This 
was  for  the  sake  of  durability  and  safety ;  and  this  is  all 
the  regulation  that  the  law  has  prescribed.  The  instru- 
ment or  the  material  by  which  letters  were  to  be  im- 
j^ressed  on  pa2:)er  or  parchment  has  never  yet  been  de- 
fined. This  has  been  left  to  be  governed  by  public  con- 
venience and  usage;  and  as  far  as  questions  have  arisen 
on  this  subject,  the  courts  have,  with  great  latitude  and 
liberality,  left  the  parties  to  their  own  discretion.  It 
has  accordingly  been  admitted  (2  Bl.  Com.  297;  2  Bos. 
&  Pull.  238;  3  Esp.  Rep.  180)  that  2>rinting  was  writing 
within  the  statute,  and  (2  Bro.  585)  that  stamping  was 
equivalent  to  signing,  and  (8  Vesey  175)  that  making  a 
mark  was  subscribing  within  the  act.  I  do  not  find  any 
case  in  the  courts  of  common  law  in  which  the  very  point 
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now  Tjefore  us  has  been  decided,  viz.,  whether  writing 
with  a  lead  pencil  was  sufficient;  but  there  are  several 
cases  in  which  such  writings  were  produced,  and  no  ob- 
jection taken.  The  courts  have  impliedly  admitted  that 
writing  wdth  such  an  instrument,  without  the  use  of  any 
liquid,  was  valid.  Thus  in  a  case  in  Comyn's  Reports 
(p.  451)  the  counsel  cited  the  case  of  Loveday  v.  Clar- 
idge,  in  1730,  where  Loveday,  intending  to  make  his 
will,  pulled  a  papei'  out  of  his  pocket,  wrote  some  things 
down  with  ink,  and  some  with  a  pencil,  and  it  was  held 
a  good  will.  But  we  have  a  more  full  and  authentic 
authority  in  a  late  case  decided  at  doctors'  commons 
(Rymes  v.  Clarkson,  I  Phillim.  Rep.  22) ,  where  the  very 
question  arose  on  the  validity  of  a  codicil  written  with  a 
pencil.  It  was  a  point  over  which  the  prerogative  court 
had  complete  jurisdiction,  and  one  objection  taken  to  the 
codicil  was  the  material  with  which  it  was  written;  but 
it  was  contended,  on  the  other  side,  that  a  man  might 
write  his  will  with  any  material  he  pleased,  quocunque 
modo  velit,  quocunque  modo  possit,  and  it  was  ruled  by 
Sir  John  Nicholl,  that  a  will  or  codicil  wi'itten  in  pencil 
was  valid  in  law. 

The  statute  of  frauds,  in  respect  to  such  contracts  as 
the  one  before  us,  did  not  require  any  formal  and  solenm 
instrument.  It  only  required  a  note  or  memorandum, 
which  imports  an  informal  writing  done  on  the  spot,  in 
the  moment  and  hurry  and  tumult  of  commercial  busi- 
ness. A  lead  pencil  is  generally  the  most  accessible  and 
convenient  instrument  of  writing  on  such  occasions,  and 
I  see  no  good  reason  why  we  should  wish  to  put  an  inter- 
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diet  on  all  memoranda  written  with  a  pencil.  I  am  per- 
suaded it  would  be  attended  with  much  inconvenience, 
and  afford  more  opportunities  and  temptation  to  parties 
to  break  faith  with  each  other,  than  by  allowing  the  writ- 
ing W'ith  a  pencil  to  stand.  It  is  no  doubt  very  much 
in  use.  The  courts  have  frequently  seen  such  papers 
before  them,  and  have  always  assumed  them  to  be  valid. 
This  is  a  sanction  not  to  be  disregarded. 

I  am,  accordingly,  of  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed. 

This  was  the  opinion  of  the  court.  (Elmendorf  & 
Livingston,  senators,  dissenting.) 

It  was  thereupon  ordered,  adjudged,  and  decreed 
that  the  judgment  of  the  Supreme  Court  be,  in  all 
things,  affirmed,  and  that  the  defendant  recover  from 
the  plaintiffs  then*  double  costs,  to  be  taxed,  and  that  the 
record  be  remitted,  etc.  Judgvient  affirmed. 
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PARTNERSHIPS. 


WHAT    CONSTITUTES    A    PARTNERSHIP. 

STEVENS  V.  FAUCET. 

24  111.  483.— 1860. 

Caton,  C.  J.  The  decision  of  this  case  depends  en- 
tirely upon  the  determination  of  the  question  whether, 
as  between  themselves,  the  firms  of  Stevens  &  Co.  and 
Faucet  &  Co.  were  partners  in  the  purchase  and  tanning 
of  these  hides,  and  the  sale  of  this  leather.  If  they  were 
such  partners,  then  the  defendant  below  was  a  joint 
owner  with  the  plaintiffs  of  the  leather  which  he  sur- 
reptitiously took  aM'SLj  and  converted  to  his  own  use,  for 
which  this  action  of  trover  was  brought.  The  agree- 
ment between  the  parties  was  this: 

"It  is  this  day  agreed  between  Faucet,  Isham  &  Co., 
of  New  York  city,  and  W.  H.  and  F.  Stevens,  of  Ste- 
vensville,  Sullivan  County,  New  York,  that  said  Faucet, 
Isham  &  Co.  shall  send  to  said  W.  H.  and  F.  Stevens, 
what  hides  they  may  require  for  the  purpose  of  being 
tanned,  and  manufactured  into  sole  leather  in  then*  tan- 
nery, at  said  Stevensville,  for  three  years  from  this  date. 
The  number  of  hides  is  not  to  be  less  than  fifteen  thou- 
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sand  each  year,  nor  more  than  twenty-five  thousand  each 
year,  unless  both  j^arties,  in  writmg,  shall  hereafter  agree 
to  increase  or  lessen  the  amount. 

"W.  H.  and  F.  Stevens,  during  the  said  three  years, 
are  not  to  tan  hides  for  any  other  party.  W.  H.  apd  F. 
Stevens  agree  to  receive  the  hides  at  a  dock  in  the  city 
of  New  York,  to  pay  all  expenses  of  transportation  to 
their  tannery,  to  tan  and  manufacture  them  into  sole 
leather  in  a  good  and  workmanlike  manner,  to  make 
leather  of  a  quality  and  a  gain  in  weight  equal  to  that 
made  by  all  first-class  tanners,  and  to  return  the  leather 
so  tanned  to  said  Faucet,  Isham  &  Co.,  at  a  dock  in  the 
city  of  New  York,  clear  of  all  expenses  of  transporta- 
tion. For  all  which  services,  Faucet,  Isham  &  Co,  agree 
to  pay  said  W.  H.  and  F.  Stevens  five  (5)  cents  per 
pomid  for  each  pound  of  leather  so  tanned  and  returned, 
which  shall  be  due  at  the  average  time  of  each  invoice. 

"It  is  further  agreed  that  all  the  profit  and  loss  on  all 
the  leather  manufactured  under  this  contract  shall  be 
equally  divided  between  both  parties,  which  shall  be  de- 
termined as  follows:  After  said  Faucet,  Isham  &  Co. 
shall  have  sold  the  leather  manufactured  from  each  in- 
voice of  hides,  they  shall  deduct  from  the  gi*oss  amount 
of  such  sales  the  cost  of  the  hides,  with  five  per  cent, 
added  thereto,  the  amount  paid  and  payable  for 
tanning.  All  costs  and  charges  of  cartage  on 
both  hides  and  leather,  inspection,  exchanges,  and 
interest  on  all  these  amounts,  till  the  sales  are 
due,  by  average.  Also  six  per  cent,  on  the 
gross  amount  of  the  sales,  and  the  balance  or  difference, 
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being  gain  or  loss,  shall  be  equally  divided  between  said 
Faucet,  Isham  &  Co.  and  said  W.  H.  and  F.  Stevens. 
Faucet,  Isham  &  Co.  are  to  take  the  sole  risk  of  all  sales 
made  on  credit. 

"W.  H.  and  F.  Stevens  agree  to  return  the  leather 
from  each  invoice  of  hides  within  eight  months  from  the 
time  they  leave  the  city  of  New  York,  provided  that 
each  invoice  shall  not  exceed  one  thousand  hides.  In 
such  case  they  agree  to  return  them  in  a  fair  propor- 
tionate time ;  and  provided  further,  that  in  case  hides  are 
sent  faster  than  they  can  be  worked,  an  allowance  shall 
be  made  in  proportion.  Faucet,  Isham  &  Co.  shall  pro- 
cure what  insurance  against  fire  they  may  think  neces- 
sary, one-half  the  cost  of  which  shall  be  paid  by  W.  H. 
and  F,  Stevens. 

"New  York,  August  7,  1855." 

As  we  are  investigating  this  question  of  partnership 
for  the  purpose  of  determining  in  whom  the  legal  title 
to  this  leather  was  vested,  it  is  of  paramount  importance 
to  determine  what  was  the  intention  of  the  parties  on 
that  point,  as  manifested  by  this  agreement.  It  must 
be  remembered  that  this  is  not  a  question  between  third 
persons  and  the  parties  to  the  agreement,  growing  out 
of  the  subject-matter  of  the  agreement,  but  it  arises  be- 
tween, and  affects  only  parties  to  the  agreement.  In 
such  a  case  the  intention  of  the  parties  must  control,  in 
this  as  well  as  in  all  other  agreements,  when  that  inten- 
tion can  be  satisfactorily  ascertained  by  the  terms  of  the 
agreement. 

After  the  most  careful  and  scrutinizing  consideration 
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we  have  been  able  to  give  this  subject,  we  are  well  satis- 
fied that  it  was  the  intention  of  the  parties  that  the  title 
to  the  hides  and  leather  should  all  the  time  remain  in 
Faucet,  Isham  &  Co.  By  the  first  j^aragraph.  Faucet, 
Isham  &  Co.  agree  to  send  what  hides  they  may  require 
to  the  Stevens,  for  the  purpose  of  being  tanned,  for  three 
years. 

By  the  second  paragraph,  the  Stevens  agree  not  to 
tan  hides  for  any  other  parttj.  They  agree  to  receive 
the  hides,  transport  them  to  their  tannery,  to  manufac- 
ture them  into  sole  leather,  and  to  return  the  leather,  so 
tanned,  to  Faucet,  Isham  &  Co.  at  a  dock  in  New  York, 
clear  of  all  expenses  of  transportation.  For  all  which 
services  Faucet,  Isham  &  Co.  agree  to  pay  the  Stevens 
five  cents  per  pound  for  each  pound  of  leather  so  tanned 
and  returned.  Here  is  simply  an  agreement  for  work 
and  labor  of  one  party,  to  be  performed  upon  the  ma- 
terial of  the  other  party,  for  a  stipulated  compensation, 
and  so  the  parties  understood  and  intended.  Of  this 
there  can  be  no  doubt.  More  appropriate  terms  for  ex- 
pressing such  intent  could  not  have  been  selected. 

The  next  paragraph  stipulates  that  the  profit  and  loss 
on  all  the  leather  manufactured  under  this  contract 
should  be  equally  divided  between  both  parties.  And 
the  balance  of  the  paragraph  shows  what  Faucet,  Isham 
&  Co.  should  charge  against  the  proceeds  of  the  leather 
when  sold,  in  order  to  ascertain  the  gain  or  loss,  which 
was  to  be  equally  divided  between  the  two  finns.  This, 
no  doubt,  constituted  a  partnership,  but  in  what,  or  to 
what  extent,  is  the  question  to  be  determined.     Was  it 
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the  intention  of  this  provision  to  change  the  relations 
which  had  been  established  in  the  preceding  part  of  the 
agreement  ?     We  think  it  was,  to  the  extent  there  stated, 
and  no  farther.     It  gave  the  Stevens  a  right  to  one- 
half  the  profits  which  Faucet,  Isham  &  Co.  should  realize 
by  the  transaction,  and  obliged  them  to  pay  one-half  the 
losses  which  should  be  sustained,  but  gave  them  no  in- 
terest in,  or  title  to,  the  hides  or  leather.     It  was  mani- 
festly still  the  intention  of  both  parties  that  the  title  to 
the  property  should  belong  to  Faucet,  Isham  &  Co.     If 
such  was  their  intention,  the  partnership  only  extended 
to  the  proceeds  of  the  leather,  and  not  to  the  leather  it- 
self, or  rather,  to  the  profit  or  loss  resulting  from  the 
transaction.     Does  the  law  forbid  such  an  arrangement 
when  the  parties  so  desire  and  design  it?     We  think  not. 
Suppose,  after  what  is  now  written  in  this  agreement, 
the  parties  had  added  a  declaratory  clause,  stating  that 
it  was  not  the  intention  of  the  parties  to  form  a  copart- 
nership, either  in  the  purchase  of  the  hides,  or  in  the 
manufacture  or  sale  of  the  leather,  but  only  that  the 
Stevens  should  be  entitled  to  an  account  after  the  leather 
was  sold,  and  to  share  in  the  profits  or  loss  when  ascer- 
tained.    Had  this  been  done,  none  will  contend  that  this 
declaratory  provision  would  be  nugatory,  as  contrary  to 
any  established  legal  principle.     We  think  the  same  in- 
tention of  the  parties  is  manifest  from  the  terms  which 
they  have  used  in  this  agreement.     It  is  as  manifest  that 
all  parties  intended  that  Faucet,  Isham  &  Co.  should 
own,  hold,  and  control  the  hides  and  leather  as  if  it  had 
been  so  declared  in  distinct  terms,  and  in  a  separate 
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clause.  Indeed,  to  have  inserted  such  a  clause  would 
have  been  but  mere  repetition,  for  the  intention  is  as 
manifest  now  as  it  would  be  then.  When  the  Stevens 
agreed  to  tan  hides  for  Faucet,  Isham  &  Co.  for  a  stipu- 
lated price  per  pound,  which  the  latter  agreed  to  pay 
them,  can  any  one  doubt  that  it  was  the  intention  of  both 
parties  that  the  Stevens  should  have  a  right  to  sue  the 
other  parties  at  law  for  the  price  agreed  upon?  Was  it 
the  intention  of  either  party  that  Faucet,  Isham  &  Co. 
should  be  liable  to  the  workmen  employed  by  the 
Stevens  in  the  manufacture  of  this  leather?  And  yet 
these  consequences  would  follow  if  they  designed  to 
form  a  partnership  in  the  purchase  of  these  hides  and 
the  manufacture  of  this  leather.  Such  was  clearly  not 
their  intention.  Although  sharing  in  the  profits  and 
loss  of  a  concern  or  enterprise  ordinarily  creates  a  part- 
nership in  such  concern  or  enterprise,  between  the  par- 
ties thus  sharing  the  profits  and  losses,  yet  it  will  not  al- 
ways do  so.  Suppose  the  third  paragraph  in  this  agree- 
ment had  been  omitted,  and  a  third  party  had  heard  of 
the  arrangement,  and,  believing  it  would  be  a  profitable 
undertaking,  had  offered  Faucet,  Isham  &  Co. ''$10,000 
if  they  would  pay  to  him  one-half  of  the  profits  which 
they  should  make  by  the  operation,  and  they  had  ac- 
cepted the  offer;  but  they,  being  cautious  men,  and  hav- 
ing some  doubts  of  the  success  of  the  enterprise,  gave 
another  party  $5,000  to  insure  them  against  loss,  or  had 
even  purchased  such  insurance  of  the  same  party  to 
whom  they  had  sold  the  half  of  the  profits,  we  conceive 
no  partnership  in  the  purchase  of  the  hides  and  the  man- 
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ufacture  of  the  leather  would  have  been  created  between 
the  parties  to  such  an  agreement,  and  for  the  very  good 
reason  that  it  would  not  be  their  intention  to  create  a 
copartnership.     There  would  be  no  intention  to  vest  in 
the  party  to  whom  they  had  sold  a  share  of  the  profits, 
any  title  to,  or  interest  in,  the  leather,  but  simply  an  in- 
terest in  the  profits.     If  the  inquiry  be  made,  why  was 
this  arrangement  to  divide  the  profits  and  losses  made, 
if  there  was  no  design  to  create  a  partnershiij  in  the  man- 
ufacture and  sale  of  this  leather,  we  think  it  is  not  diffi- 
cult to  answer  the  question.     The  inducements  to  this 
provision  are  quite  obvious.    The  price  agreed  upon  for 
tanning  these  hides  was  a  low  one.     The  evidence  shows 
that  the  hides  were  about  doubled  in  value  by  the  pro- 
cess, and  the  price  agreed  upon  for  the  manufacture  of 
the  leather  was  less  than  a  quarter  of  its  value  when 
manufactured,  leaving  an  apparent  profit  of  more  than 
fifty  per  cent,  on  the  money  which  Faucet,  Isham  &  Co. 
would  be  required  to  invest  in  the  purchase  of  the  hides. 
This  could  not  have  escaped  remark  in  the  negotiation, 
and  if  such  profits  should  be  realized,  it  was  but  reasona- 
ble that  the  manufacturers  should  receive  a  greater  com- 
pensation for  their  labor.     Both  parties  might  well  have 
deemed  it  for  their  mutual  interests  to  provide  that  a 
part  of  the  price  for  the  work  and  labor  to  be  performed 
should  be  contingent,  dependent,  to  a  certain  extent, 
upon  the  manner  in  which  that  work  should  be  per- 
formed.    In  this  way  a  higher  inducement  to  perform 
the  work  well  was  presented  than  if  they  were  to  receive 
a  fixed  compensation  to  the  full  value  of  first-class  work. 
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This  arrangement  was,  manifestly,  but  a  mode  adopted 
for  part  payment  for  the  work  to  be  performed.  Such 
cases  are  ahnost  of  daily  occurrence  hi  the  transaction 
of  business  and  in  the  courts.  The  case  of  Porter  v. 
Ewing,  decided  at  this  term,  was  one  where  a  party  was 
to  receive  compensation  for  services  to  be  performed  in 
an  enterprise  by  receiving  half  the  profits  resulting 
therefrom.  There  we  held  that  the  party  had  no  inter^ 
est  in  the  property  bought  and  sold  in  the  prosecution 
of  the  enterprise,  but  only  in  the  profits,  when  profits 
should  be  realized  and  ascertained,  although  the  party 
who  was  held  not  to  be  a  partner  was,  by  the  agreement, 
made  the  active  man  of  the  concern,  and  actually  did  all 
the  buying  and  selling  of  the  property. 

We  are  well  satisfied  that  it  was  the  intention  of  all 
the  parties  to  this  agreement  that  the  title  to  this  prop- 
erty should  be  vested  and  continue  in  Faucet,  Isham  & 
Co.,  and  that  the  defendant  was  liable  to  them  for  its 
conversion. 

Some  other  minor  questions  were  made,  but  one  of 
which  we  deem  it  necessary  to  notice.  It  was  objected 
that  the  manufacturers  had  a  lien  on  the  manufactured 
articles  for  work  bestowed  upon  it,  and  hence,  they  had 
such  an  interest  in  it  as  would  protect  them  from  an 
action  of  trover  and  conversion.  By  the  provisions  of 
the  contract,  they  relinquished  the  right  to  such  lien. 
They  agreed  to  deliver  the  leather  without  requiring 
prepayment  for  their  work.  This  of  itself  would  de- 
stroy the  lien.  But  admitting  such  lien  existed,  this  tort 
was  committed  by  but  one  of  the  partners  entitled  to  the 
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lien,  while  the  other  was  entirely  innocent.  The  tort- 
feasor could  not,  by  his  wrongful  act,  appropriate  to 
himself  the  whole  amount  due  to  himself  and  his  co- 
partner. This  conversion  by  one  partner  would  not  jus- 
tify Faucet,  Isham  &  Co.  in  refusing  to  pay  the  other 
partner  or  the  firm  the  amount  due  them  for  the  work 
done. 

We  find  no  error  in  the  record,  and  the  judgment 
must  be  affirmed.  Judgment  affirmed. 


VOORHEES  v.  JONES. 
29  N.  J.  Law  270.— 1861. 

The  Chief  Justice.  The  only  question  at  the  trial 
was,  whether  the  defendant  was  a  partner  in  the  firm  of 
Seymour  &  Tower.  The  Court  directed  a  verdict  for 
the  defendant,  upon  the  ground  that  the  plaintiff  had 
entirely  failed  to  give  any  legal  evidence  of  the  part- 
nership ;  that  neither  the  agreements  and  documents  of- 
fered in  evidence,  nor  the  testimony  of  the  witnesses, 
showed  any  such  agreement  to  participate  in  the  profits 
of  the  business  as  to  make  Jones  responsible  to  creditors. 

The  action  of  the  plaintiff  was  upon  a  note  made  by 
SejTiiour  &  Tower. 

The  rule  is  well  settled  that  whenever  a  person  be- 
comes entitled  to  an  actual  participation  in  the  profits 
of  the  joint  business  as  profits,  so  as  to  entitle  him  to 
an  account  and  srive  him  a  specific  lien  on  the  partner- 
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ship  assets  for  pajTnent  of  his  share  of  the  profits,  in 
preference  to  the  creditors  of  the  individual  partners,  he 
becomes  a  partner  as  to  creditors  of  the  firm,  although 
it  may  be  expressly  agreed  between  them  that  he  shall 
not  be  so  considered.  Tlie  members  of  a  firm  cannot 
enjoy  all  the  benefits  of  a  partnership,  and,  by  a  secret 
agreement  among  them  that  they  shall  not  be  so  con- 
sidered, exempt  themselves  from  the  liabilities  that  flow 
from  the  relation :  Brundred  et  al  v.  Muzzy  &  Welles, 
1  Butcher  279;  Collyer  on  Part.  81;  Waugh  v.  Car- 
ver, 1  Smith's  L.  C.  968;  2  H.  Black.  235;  Grace  v. 
Smith,  2  W.  Black.  998;  Cushman  v.  Bailey,  1  Hill  527. 

But  if  the  profits  are  taken  in  the  character  of  an 
agent  or  servant  as  a  mere  compensation  for  services, 
and  the  party  is  so  held  out  to  the  world,  he  is  not,  even 
as  to  creditors,  held  to  be  a  partner.  It  seems  to  me 
that  the  true  limitation  upon  the  general  rule  is  very 
clearly  expressed  by  Story  in  his  work  on  Partnership, 
§  38.  This  is  the  rule  in  Massachusetts,  Denny  v.  Cabot, 
6  Metcalf  82;  in  Connecticut,  in  Loomis  v.  Manhall, 
12  Conn.  69;  Perrine  v.  Hankinson,  6  Halst.  181;  in 
New  York,  Vanderburgh  v.  Hull,  20  Wend.  70;  3 
Kent's  Com.  25,  4th  ed.;  Champion  v.  Bostwick,  18 
Wend.  184. 

This  limitation  upon  the  rule  seems  eminently  just. 
Why  should  a  mere  employee  of  a  firm,  who  is  bound  to 
obey  orders  to  transact  all  the  business  under  the  direc- 
tion of  his  superiors,  who  has  no  control  over  the  opera- 
tions of  the  firm,  who  cannot  limit  its  operations  or  dii^ect 
its  investments,  be  held  liable  to  creditors,  the  contrac- 
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tion  of  whose  debts  he  could  not  prevent  if  he  had  de- 
sired, and  this  not  because  he  had  agreed  to  become  a 
silent  partner,  but  merely  because  his  compensation  was 
contingent  upon  the  success  of  the  business? 

The  Judge  at  the  circuit  thought  the  case  now  before 
the  Court  fell  within  the  princij^le  of  the  cases  just  cited, 
and  so  ruled  when  he  directed  a  verdict  for  defendant. 
Seymour  &  Tower  were  contractors  with  the  Northern 
Raili-'oad  Company  for  the  building  of  their  road,  and 
also  had  an  agreement  for  the  lease  of  the  road.  The 
firm  was  engaged  in  the  construction  of  the  road,  and 
the  plaintiff's  debt  was  contracted  for  services  in  laying 
the  track. 

On  the  6th  of  February,  1858,  Seymour  &  Tower 
agreed,  under  their  hands  and  seals,  to  pay  over  to  one 
Thomas  Cummings,  Jr.,  the  one-third  part  of  the  net 
profits  of  the  contract  for  building  the  road,  when  re- 
ceived by  them,  and  also  the  one-third  of  the  net  profits 
to  be  made  from  the  running  of  the  road.  The  paper 
declares  that  these  pajTiients  were  to  be  made  to  com- 
pensate him  for  services  in  procuring  the  contract  from 
the  company,  and  by  it  he  stipulates  to  give  them  the 
benefit  of  his  experience,  skill,  and  judgment  in  the  con- 
struction of  the  road. 

On  the  8th  day  of  November  following,  Cummings, 
by  an  assignment  indorsed  upon  the  last-mentioned 
agreement,  conveyed  to  Dana  &  Jones,  the  defendants, 
his  entire  interest  in  the  "within  described  contract  for 
constructing  and  equipping  the  Northern  Railroad  of 
New  Jersey,  made  between  Seymour  &  Tower  and  the 


298  APPENDIX  8. 

company,  and  one-half  of  his  interest  in  the  lease  of  the 
road,  therehy  giving  Dana  &  Jones  the  entire  control, 
benefit,  and  advantage  of  his  interest  thereby  assigned. 
The  consideration  expressed  in  this  agreement  was  $20,- 
000,  paid  by  them  to  Cummings. 

I  think  the  legal  effect  of  the  agreement  between  Sey- 
mour &  Tower  and  Cummings  was  not  to  make  him  a 
partner  with  them.  He  was  to  be  paid  for  his  services 
rendered  in  procuring  the  contract  to  build  the  road  and 
the  lease  one-third  part  of  the  net  profits  of  the  con- 
struction and  also  of  the  lease.  It  was  a  compensation 
for  his  past  and  future  services  as  an  emploj^ee  of  the 
company ;  he  was  not  to  have  any  control  over  the  work 
or  any  lien  on  the  profits  in  preference  to  the  creditors 
of  the  partners.  The  agreement  does  not  convey  to  him 
in  terms  any  interest  in  the  business  or  contract;  it  is  a 
simple  covenant  to  pay  to  him  one-third  of  the  profits, 
when  received  by  Seymour  &  Tower ;  he  has  no  right  to 
receive  them  himself.  The  agreement  seems  to  have 
been  drawn  with  a  view  to  the  rules  regarding  the  lia- 
bility of  an  employee,  agent,  or  servant,  so  as  not  to 
charge  Cummings  with  any  responsibility. 

If  the  parties  intended  that  Cmnmings  should  have 
all  the  substantial  rights  and  powers  of  a  partner,  the 
agreement  does  not  express  by  its  terms  that  meaning, 
nor  does  the  assignment  of  his  interest  by  Cummings  to 
Dana  &  Jones  do  anything  more  than  transfer  Cum- 
mings's  rights  to  Dana  &  Jones  by  its  terms  of  assign- 
ment.   Cummings  could  only  assign  what  he  had. 

But  in  this  assignment  Cummings  and  Dana  &  Jones 
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put  a  construction  upon  the  agreement  between  Cum- 
niings  and  Seymour  &  Tower,  which,  if  it  was  what  the 
parties  intended  by  that  agreement,  alters  very  mate- 
rially its  scope.  The  matter  assigned  is  stated  to  be 
his  interest  in  tlie  coiitract  for  constructing  and  equip- 
ping the  Northern  Railroad  and  half  his  interest  in  the 
lease. 

If  Cummings  was  to  be  relieved  from  the  responsi- 
bility of  a  partner  it  was  because  he  had  no  interest  in 
the  business,  but  was  a  mere  agent  or  employee  having 
no  control  over  the  business,  receiving  by  contract  per- 
sonal to  the  partners,  and  not  affecting  the  partnership 
business,  a  compensation  for  past  and  future  services, 
ascertained  and  rated  by  what  the  share  of  the  profits 
mentioned  would  amount  to.  If,  therefore,  Seymour  & 
Tower,  by  any  paper  executed  between  them  and  Cum- 
mings, by  expression  or  fair  implication,  so  modified 
the  original  contract  by  which  Cummings  acquired  his 
rights  as  to  give  his  assignees  a  share  in  the  contract  and 
lease  and  the  business,  and  entitle  them  to  the  substan- 
tial rights  of  j)artners  in  the  control  of  the  business  and 
the  receipt  of  its  profits,  then,  by  force  of  such  modifi- 
cation, they  became  partners. 

This  brings  us  to  the  consideration  of  the  agreement 
of  the  10th  of  November,  sealed  by  Seymour  &  Tower 
and  Jones  &  Dana.  It  recites  that  Jones  &  Dana  had, 
with  their  consent  and  approbation,  bought  the  entire 
interest  of  Cummings  in  the  contract  for  construction 
and  equipment,  and  one-half  his  interest  in  the  lease,  for 
$20,000,  and  that  Jones  &  Dana  had  agreed  to  assist  in 
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raising  money  for  the  completion  of  the  work,  by  the 
use  of  their  own  and  their  friends'  names  and  influence, 
and  had  assisted  before  that  in  the  same  way,  and  Sey- 
mour &  Tower  agreed  that  the  $20,000  should  be  paid 
out  of  the  price  for  consti-uction,  and  should  be  charged 
to  profits  and  loss  before  any  division  of  the  profits  of 
the  contract,  and  they  thereby  assigned,  sold,  and  trans- 
ferred to  Dana  &  Jones  one-sixth  part  of  the  entire  con- 
tract for  construction  and  equipment  of  the  road,  and 
one-fourth  ^^art  of  the  entire  lease  of  said  road,  with  all 
the  benefits,  profits,  and  advantages  derived  and  to  be 
derived  from  the  construction,  equipment,  running,  and 
working  of  said  railroad  under  said  contract  and  lease, 
it  being  the  intention  of  this  agreement  to  make  the  in- 
terest of  Dana  &  Jones,  in  all  respects,  equal  with  Sey- 
mour &  Tower's  intei-est  in  both  said  contract  and  lease. 
After  other  stipulations,  the  closing  stipulation  is  that 
the  business  shall  be  conducted  in  the  name  of  Seymour 
&  Tower.  By  this  agreement,  beyond  a  doubt,  Sey- 
mour &  Tower  and  Dana  &  Jones  became  partners,  not 
only  as  to  creditors,  but  inte?'  sese. 

It  was  not  a  mere  ratification  of  the  transfer  of  Cum- 
min gs's  rights  to  Dana  &  Jones,  but  a  sale  of  the  one- 
sixth  interest  in  the  construction  contract,  with  all  its 
privileges  and  benefits,  to  Dana  &  Jones.  It  was  a  sale 
and  conveyance  of  an  interest  in  the  business  Itself,  with 
its  profits,  an  interest  which  Dana  &  Jones  acquired  by 
the  assignment  directly  from  Seymour  &  Tower,  and 
not  through  Cummings.  Cummings  sold  them  one- 
third,  Seymour  &  Tower  had  two-thirds ;  they  sold  them 
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one-sixth — that  is,  divided  the  odd  one-third  which  they 
had  more  than  Dana  &  Jones,  between  them,  and  thus 
made  them  all  equal  in  that  contract.  They  also  sold 
them  one-fourth  of  the  lease  itself,  in  so  many  words. 
They  already  had  one-sixth,  which  they  bought  of  Cum- 
mings,  which  gave  them  five-twelfths,  leaving  also  five- 
twelfths  of  the  lease  in  Seymour  &  Tower,  and  one-sixth 
in  Cummings,  which  he  had  not  sold  to  Dana  &  Jones. 
The  agreement  was  not  to  pay  a  part  of  the  profits  to 
them  for  services,  but  an  absolute  sale  of  an  interest  in 
the  business  of  Seymour  &  Tower,  which  carried  with  it, 
as  a  consequence,  the  right  to  a  share  of  the  profits. 

The  agreement  expressly  declares  it  to  be  the  intention 
of  the  parties  to  make  the  interest  of  the  parties  in  the 
contract  and  lease  equal.  What  was  the  contract?  It 
was  a  right  to  do  certain  work  for  the  railroad  company. 
What  was  the  interest  in  the  contract  but  an  interest 
in  the  job,  in  the  right  to  do  the  work?  It  was  to  be  a 
joint  interest  in  doing  certain  work,  and  getting  the 
payment  for  it,  giving  to  all  the  parties  having  this  joint 
interest  equal  control  and  equal  responsibilities. 

I  cannot  see  how  a  clearer  interest  in  a  partnership  and 
its  business  can  be  created  than  was  done  by  this  agree- 
ment short  of  words  saying  that  they  are  admitted  as 
partners. 

It  is  to  be  observed  that  they  were  to  have  this  in- 
terest in  consideration  of  services  they  had  rendered  in 
the  financial  department  of  the  business,  which  they  were 
to  continue  to  render.  They  not  only  had  an  interest 
in  the  profits,  as  such,  but  that  interest  rose  not  from 
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an  agreement  to  pay  them,  but  because  of  a  conveyance 
of  the  fund  out  of  which  they  were  to  come. 

There  was  no  agreement  that  they,  Seymour  &  Tower, 
should  do  the  work  without  them,  and  they  reap  a  part 
of  the  profits;  on  the  contraiy,  they  and  their  friends 
were  to  contribute  credit  and  money,  by  which  the  work 
was  to  be  carried  on. 

The  learned  Judge  erred  in  the  construction  which 
he  put  upon  the  contracts. 

But  it  was  argued  that  the  defendant,  Jones,  was  not 
a  partner,  because,  although  he  might  so  appear  by  the 
papers,  he  acted  as  a  mere  locum  tenens  for  Demarest, 
the  president  of  the  road;  that  it  was  verbally  under- 
stood among  all  the  parties  that  Jones  had  no  interest ; 
that  what  appeared  to  be  his  was  in  reality  Demarest's. 

It  was  objected,  at  the  trial,  that  this  verbal  testi- 
mony, inconsistent  with  the  import  of  the  paj^ers,  was 
not  admissible. 

If,  therefore,  as  was  urged,  all  the  parol  evidence 
showed  this  understanding,  was  parol  evidence  compe- 
tent for  that  purpose?  and,  if  competent,  did  it  show 
anything  more  than  that  Jones  was  a  trustee  without 
beneficial  interest?  These  are  the  questions  to  be  de- 
cided.   And — 

1.  Was  it  admissible? 

The  creditor  saj^s — You,  by  the  agreements  between 
you,  which,  in  an  action  against  you  by  Jones  would 
conclude  you,  are  partners.  Jones  replies — True,  I  can 
hold  them  as  partners,  and  so  can  they  me,  and  the 
verbal  agreement  would  be  no  defense  to  them  or  me 
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because  we  are  parties  to  it ;  you  are  not,  and  therefore 
we  are  not  estopped  by  them  from  showing  the  true  re- 
lation between  us.  The  answer  is,  that  although  the 
creditors  are  not  partners  to  the  agreement  in  writing 
they  are  so  far  privies  in  contract  as  to  give  them  the 
right  for  their  own  protection  to  enforce  the  legal  ob- 
ligations of  the  partners  to  one  another,  to  contribute 
to  a  joint  fund  for  the  benefit  of  creditors,  and  the  rule 
excluding  parol  evidence  which  would  be  inadmissible 
between  the  parties  applies  in  favor  of  creditors  of  those 
who  have  thus  agreed  to  be  jointly  bound. 

I  think  it  is  clear  that  in  a  suit  by  a  creditor  for  his 
debt  a  person  who  by  the  articles  appears  to  be  a  partner 
shall  not  be  permitted  to  show  by  parol  evidence  that  he 
never  was,  that  the  instrument  did  not  contain  the  true 
agreement.     That  was  the  effort  in  this  case. 

It  is  another  question  whether  his  retirement  from 
the  firm  may  not  be  proved  by  parol.  The  evidence  was 
inadmissible  for  the  purpose  offered. 

As  to  the  second  question,  the  evidence,  even  if  re- 
ceived and  weighed,  showed  that  Jones  agreed  to  take 
the  liabilities  of  a  partner  without  the  profit  for  the  bene- 
fit of  Demarest,  to  enable  him  to  perj^etuate  a  fraud  on 
the  directors  of  the  companj''  of  which  he  was  president. 
They  permitted  him  to  manage  the  affairs  of  the  com- 
pany on  the  ground  that  his  interest  was  adverse  to 
that  of  the  contractors,  and  Jones  took  his  place  as  part- 
ner in  the  contract  to  enable  him  to  commit  this  fraud. 
A  party  who  agi^ees  to  be  an  ostensible  partner,  or 
is  so  inter  sese,  is  liable  for  the  debts  of  the  firm,  although 
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there  may  be  a  collateral  agreement  between  the  partner 
and  a  third  person  that  he  is  to  have  all  the  profits  of 
the  jjartner:  Collyer  on  Part.  385;  Story  on  Part.  670, 
and  cases  there  cited. 

Whether  Jones  had  retired  from  the  firm  as  the  part- 
ner, and  Demarest  taken  his  place,  so  as  to  dissolve  the 
legal  relation  between  Jones  and  the  other  partners,  and 
form  a  new  one  between  Demarest  and  them,  was  a  ques- 
tion of  fact,  which  ought  to  have  been  submitted  to  the 
jury.  Whethei*  the  assignment  alluded  to  by  Jones  in 
his  evidence,  and  also  by  Demarest,  passed  the  entire 
interest  of  Jones  to  Demarest  does  not  seem  to  have  been 
shown;  the  assignment  was  not  produced  at  the  trial, 
and  was  itself  the  best  evidence  of  what  passed  by  it. 
Nor  does  it  satisfactorily  apj^ear  that  it  ever  was  deliv- 
ered with  a  view  to  put  an  end  to  Jones's  ostensible  in- 
terest. Nor  did  it  appear  by  the  evidence  that  its  execu- 
tion and  delivery  was  ever  known  or  assented  to  by  Sey- 
mour &  Tower. 

The  fact  of  its  being  handed  back  to  Jones  would 
seem  to  indicate  that  it  was  never  permanently  out  of 
his  possession.  Demarest  did  not  admit  that  he  took 
the  interest  of  Jones,  whatever  it  was,  or  assumed  his 
place  in  the  firm.  It  is  sufficient  that  the  assignment 
was  not  legally  proved. 

It  was  objected  that  Jones  was  not  a  competent  wit- 
ness because  he  had  neglected  to  answer  the  interroga- 
tories served  by  plaintiffs  within  fifteen  days:  Nix.  Dig. 
888. 

The  answers  to  the  interrogatories  were  served  on  the 
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plaintiff's  attorney  on  the  first  day  of  the  term.  He 
was  not  bound  to  receive  them  at  that  time,  but  he  did  so 
without  objection.  That  was  a  waiver  of  the  objection, 
particularly  as  he  permitted  the  case  to  proceed  without 
objection  until  after  he  had  rested  his  case.  By  receiv- 
ing them,  and  keeping  them  without  objection  until  the 
defendant's  hands  were  tied,  he  precluded  himself  from 
the  benefit  of  the  objection. 

Although  I  cannot  see  what  power  the  Judge  had 
at  that  stage  of  the  case,  without  the  notice  of  two  days 
which  the  Act  requires,  to  give  further  time  to  answer 
them;  if  the  first  answers  were  well  served  this  could 
not  have  prejudiced  the  party. 

There  is  another  answer  to  this  objection.  The  Act 
provides  that,  in  default  of  answering  the  interroga- 
tories, the  party  shall  not  be  allowed  to  testify  in  his 
own  behalf  on  the  trial  of  the  action.  This  must  mean 
in  cases  where  he  then  was  permitted  so  to  do,  unless 
we  hold  that  clause,  by  implication,  to  have  made  him 
competent  in  his  own  behalf  when  he  did  answer  them. 
The  right,  as  it  then  existed,  was  to  testify  in  his  own 
behalf  when  called  by  the  adverse  party.  This  pro- 
vision was  a  limitation  on  that  right,  not  an  extension 
of  it.  When,  therefore,  by  the  subsequent  Act  of  1859, 
the  party  to  the  suit  was  made  a  competent  witness  in 
all  cases,  his  right  to  give  evidence  in  his  own  behalf 
was  given  without  any  such  restriction.  In  this  case 
Jones  was  not  called  by  the  plaintiff,  but  in  his  own 
behalf.  He  was  competent  within  the  strictest  construc- 
tion of  the  Act  of  1859,  even  if  we  should  not  hold,  as 


S06  APPENDIX  8. 

I  think  we  should,  that  the  Act  of  1859  allows  the  testi- 
mony of  the  part}'^  in  all  cases,  no  matter  by  whom  called, 
even  when  he  has  failed  to  answer  interrogatories. 

The  verdict  should  be  set  aside,  and  a  new  trial 
granted,  that  a  verdict  may  be  had  on  the  issues  of  fact 
involved  in  the  case.  I  am  not  satisfied  that  justice  has 
been  done  in  the  case.  It  is  plain  that  either  Jones  or 
Deniarest  is  liaible  to  the  plaintiff.  I  think  there  would 
be  gross  injustice  done  by  discharging  Jones  until  there 
is  ample  proof  that  Jones  had  assigned  his  interest  and 
Demarest  taken  it  when  the  note  was  made. 


ROBBINS  V.  LASWELL. 
27  111.  365.— 1862. 

Breese,  J.  The  only  or  principal  question  of  law 
presented  by  this  record,  arises  out  of  the  following 
agreement  and  indorsement  thereon: 

"Memorandum  of  an  agreement,  made  this  1st  day  of 
March,  1853,  between  Silas  W.  Bobbins,  of  the  first 
part,  and  Thomas  Laswell,  of  the  second  part:  Wit- 
nesseth,  that  the  said  Bobbins,  part}''  of  the  first  part, 
has  this  day  advanced  to  said  Laswell,  party  of  the 
second  part,  two  hundred  and  fifty-four  dollars,  to  buy 
young  cattle,  heifers,  steers,  yearlings,  etc.,  with,  and 
said  Laswell  is  to  feed,  salt,  handle,  and  manage  said 
stock  well,  in  every  respect,  and  to  have  proper  over- 
sight and  care  in  regard  to  said  stock  during  the  next 
grass  season,  and  if  not  sold  in  the  fall  for  small  beeves 
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or  otherwise,  said  Laswell  is  to  winter  well  the  next 
winter,  and  have  them  in  good  order  to  go  on  the  grass 
of  the  spring  of  1854,  and  said  Laswell  is  to  sell  them 
all  in  one  year  from  this  date,  if  deemed  practicable, 
and  is  to  he  at  all  expense  and  trouble  in  feeding  and 
salting  said  stock,  supposed  to  be  about  forty  head,  and 
in  selling  them,  and  the  stock  are  to  belong  to  said 
Robbins  till  the  above  sum  of  two  hundred  and  fifty-four 
dollars  is  returned,  and  the  profits  to  be  equally  divided 
between  the  parties,  and  said  Laswell  guarantees  that 
the  portion  of  profits  coming  to  said  Robbins  shall  not 
be  less  than  20  per  cent  per  annum  on  the  above  sum. 

"Witness  our  hands  and  seals,  the  day  and  date  first 
above. 

"Silas  W.  Robbins.    [seal.] 
"Thomas  Laswell.     [seal.]" 

On  the  back  of  said  agreement  was  an  indorsement  as 
follows : 

"The  within  agreement  shall  include  the  purchase  of 
eleven  head  of  yearlings,  and  five  head  of  two-year-old 
bought  at  the  sale  of  Ira  C.  Ash,  made  on  the  29th  day 
of  April,  1853,  and  in  payment,  the  undersigned  have 
executed  their  joint  note  to  Antrim  Campbell  for 
$120.70,  with  six  per  cent  from  date  till  paid,  in  twelve 
months  from  the  29th  April,  1853,  being  the  date  of  sale, 
and  as  these  cattle  are  bought  on  credit,  the  profits  are 
to  be  equally  divided. 

"Witness  our  hands,  this  30th  day  of  April,  1853. 

"Silas  W.  Robbins. 
"Thomas  Laswell." 

Does  this  agreement  constitute  a  partnership,  and  was 
it  extended  by  the  mutual  understanding  of  the  parties, 
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and  for  what  time?  The  theory  of  the  plaintiff  in  error 
is  that  this  agreement,  made  the  parties  to  it,  partners 
not  in  the  stock  purchased,  but  in  the  profits  arising 
from  its  sale,  and  that  although  limited  by  its  terms  to 
one  year,  and  embracing  only  the  stock  to  be  bought 
with  the  money  therein  specified,  yet  it  was  continued, 
by  the  mutual  understanding  and  tacit  agreement  of 
the  parties,  to  three  years,  and  by  the  same  understand- 
ing, was  included  all  stock  purchased  within  that  time, 
and  for  which  the  defendant  in  error  ought  to  account. 
It  will  be  seen,  by  the  indorsement  on  the  agreement,  the 
stock  bought  of  Ash  in  April  was,  in  express  terms,  made 
subject  to  this  agreement,  and  it  is  to  be  determined, 
by  the  testimony  in  the  cause,  whether  the  stock  subse- 
quently purchased  was  to  be  embraced  within  it. 

But  first,  as  to  the  question  of  a  partnership  and  its 
extension.  The  defendant  in  error  contends  that  such 
a  relation  has  not  been  established  by  any  certain  proof 
— that  the  testimony  to  that  point  is  too  loose,  uncertain, 
and  unsatisfactory  to  convince  the  mind  of  its  existence, 
and  that  the  plaintiff,  holding  the  affirmative,  should 
make  it  appear  by  clear  and  satisfactory  evidence.  He 
further  urges,  that  if  a  partnership  really  existed,  as  to 
the  stock  purchased  under  the  agreement  of  March,  and 
which  was  made  to  include  the  stock  subsequently  pur- 
chased of  Ash  by  a  special  indorsement  thereon,  that 
the  conduct  of  the  plaintiff  in  error,  in  his  dealings  with 
the  defendant,  is  inconsistent  with  the  theory  that  this 
contract  was  extended  and  enlarged  by  a  parol  under- 
standing of  the  parties,  so  as  to  include  all  stock  pur- 
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chased  during  the  three  years  in  which  the  parties  trans- 
acted the  business  of  buying  and  selling  this  kind  of 
stock.  He  cites  the  fact  that  the  Ash  cattle,  by  special 
indorsement  on  the  agreement,  were  made  to  be  included 
in  it,  and  asks  the  question,  how  it  was  that  the  greater 
interests  which  accrued  subsequently,  by  large  purchases 
of  stock,  were  not  manifested  by  some  writing  between 
the  parties,  and  he  concludes  from  this  fact  that  there 
was  no  parol  extension  of  the  written  contract  of  March. 

We  cannot  say  what  may  have  influenced  the  parties 
to  have  observed  less  caution  as  their  business  increased, 
but  we  do  not  suppose  it  was  obligatory  on  them  to  put 
their  mutual  understanding  in  writing,  if  they  deemed 
themselves  able  to  show,  by  facts  and  circumstances, 
which  speak  louder  than  words,  that  their  conduct  could 
not  be  reasonably  referred  to  anything  else  but  the  writ- 
ten contract.  It  may  be  a  mutual  confidence  had  been 
inspired,  and  so  strong  as  to,  render  unnecessary  the 
usual  safeguards  and  strictness  with  which  business  of 
this  nature  is  commonly  surrounded.  A  fact  is  referred 
to  by  the  defendant  in  error,  as  conclusive,  in  his  judg- 
ment, that  no  partnership  existed  in  the  stock  acquired 
after  the  date  of  the  first  contract,  and  that  is  that  at  an 
arbitratron  in  the  spring  of  1856,  between  these  parties, 
the  plaintiff  in  error  was  sworn  as  a  witness,  and  then 
testified  that  he  and  the  defendant  were  not,  and  had 
never  been,  in  partnership  "in  a  hoof  of  stock." 

This  does  not,  in  our  judgment,  militate  against  the 
theory  of  the  bill.  The  plaintiff  does  not  allege  a  part- 
nership in  the  stock  purchased.     That  he  claims  as  his 
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own,  and  for  which  he  is  to  be  reimbursed.  He  claims 
only  that  the  defendant  was  a  partner  with  him  in  the 
profits  to  be  realized  from  the  sale  of  this  stock,  and 
which,  by  the  agreement,  could  in  no  event  be  less  to 
the  plaintiff  than  twenty  per  cent  per  annum  on  the 
money  advanced  by  him. 

Now,  the  question  properly  arises  here,  does  this 
agreement  make  a  partnership  ?  As  between  themselves, 
we  think  there  can  be  no  doubt.  It  seems  to  be  well 
settled  that  when,  by  agreement,  persons  have  a  joint 
interest  of  the  same  nature  in  a  particular  adventure, 
they  are  partners  inter  se^  although  some  may  contribute 
money  and  others  labor.  As  in  the  case  of  Reid  v.  Hol- 
linshead,  4  Barn.  &  Cress.  878,  where  Abbot,  Ch.  J., 
said  "Such  a  partnership  may  well  exist,  although  the 
whole  price  is,  in  the  first  instance,  advanced  by  one 
party,  the  other  contributing  his  time  and  skill  and  se- 
curity in  the  selection  and  purchase  of  the  commodities." 
If,  then,  parties  agree  to  share  the  profits,  they  are  part- 
ners in  the  profits,  although  one  contributes  the  capital 
or  goods,  and  the  other  only  trouble.  Such  is  the  case 
made  by  this  record.  The  plaintiff  in  error  furnished 
the  stock  by  his  capital  employed  in  its  purchase,  and 
the  defendant  his  time  and  trouble  in  preparing  it  for 
market,  and  making  sales.  It  is  not  necessary  that  the 
parties  should  agree  to  share  in  the  losses:  Story  on 
Part.,  Sec.  15;  Dob  v.  Halsey,  16  Johns.  34;  Ferguson 
V.  Alcorn,  1  B.  Monroe  160. 

These  parties  were  partners  in  the  profits  of  the  first 
adventure,  as  specified  in  the  written  agreement.    Wa^ 
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that  agreement  extended  and  enlarged,  so  as  to  embrace 
the  stock  purchased  subsequently,  and  up  to  the  fall  of 
1855? 

We  have  examined  all  the  testimony  in  the  cause  with 
great  care,  and  it  is  established,  with  sufficient  clearness, 
that  all  the  stock  purchased,  whether  of  cattle,  hogs,  or 
horses,  was  to  be  controlled  by  the  written  agreement 
of  March.  This  was  the  tacit  understanding  of  the  par- 
ties, since  it  is  not  shown  by  any  act  of  theu-s,  or  by  any 
declaration  of  either  party,  that  they  had  terminated,  or 
desired  to  put  an  end  to  the  wTitten  agreement  of  March, 
at  the  end  of  the  year,  the  defendant  admitting,  on  sev- 
eral occasions,  that  the  plaintiff  furnished  the  money, 
and  when  he  was  reimbursed  his  advances,  the  profits 
were  to  be  equally  divided  between  them.  To  what  else 
but  to  this  written  agreement  can  the  acts  and  conduct 
of  these  parties  to  be  referred,  no  new  or  different  agree- 
ment being  set  up  or  shown,  and  no  extension  in  writing 
being  necessary? 

If  a  person  leases  a  house  for  one  year  at  a  stipulated 
rent,  and  holds  over  another  year,  he  will  be  adjudged 
to  hold  under  the  terms  of  the  agreement  for  the  first 
year,  nothing  to  the  contrary  being  shown.  It  is  not 
at  all  probable  that  the  defendant  would  draw,  and  the 
plaintiff  accept  and  pay  orders  for  stock  for  three  years, 
and  to  the  amount  of  near  $4,000,  unless  it  was  the  tacit 
understanding  of  these  parties  that  all  these  transactions 
were  under  the  agreement  of  March,  and  to  be  con- 
trolled by  it. 

The  defendant  contends,  however,  even  if  the  subse- 
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quent  jnirchases  of  stock  were  included  in  this  agree- 
ment, that  they  have  been  settled  and  adjusted,  and  an 
exhibit  marked  C  is  relied  on  to  sustain  this  view. 

This  paper  is  proved  to  be  in  the  handwriting  of  the 
plaintiff,  and  was  produced  by  the  defendant  on  the 
hearing,  and  is  claimed  by  him  as  the  account  rendered 
by  the  plaintiff  against  him,  and  as  containing  a  full 
statement  of  their  transactions  growing  out  of  their 
agi'cement.     The  paper  bears  no  date,  nor  is  it  shown 
it  was  made  out  by  the  plaintiff  for  any  purpose  of  a 
settlement,  or  delivered  by  him  to  the  defendant.    Being 
in  the  handwriting  of  the  plaintiff  it  is  evidence  against 
him,  as  a  memorandum  at  least,  but  subject  to  explana- 
tions.   We  have  examined  this  exhibit,  and  do  not  under- 
stand that  it  purports  to  be  an  account  stated,  or  any- 
thing of  the  kind.    It  appears  to  be  a  rough  memoran- 
dum made  by  the  plaintiff,  perhaps  wdth  a  view  to  a 
future  settlement,  and  was  probably  made  in  the  spring 
of  1856,  after  their  difficulties  had  arisen.     It  contains 
a  statement  to  the  effect  that  the  defendant  had  received 
of  the  proceeds  of  the  "California  sale"  the  sum  of 
$1,504.01,  and  the  plaintiff  had  received,  of  the  same 
proceeds,  $4,014.     This  certainly  is  not  an  account  of 
their  whole  business,  but  of  one  sale  only,  and  can  charge 
the  parties  only  so  far  as  it  goes.    In  it,  a  mistake  against 
the  plaintiff  of  a  large  sum,  is  clearly  shown  by  the  testi- 
mony.   In  this  memorandum  he  is  charged  with  having 
received,  on  the  sale  of  cattle  to  one  Huber,  the  sum  of 
$1,990,  whereas,  he  received  but  $1,000  of  that  sum,  the 
remaining  $990  having  been  credited  to  the  defendant 


APPENDIX  8.  313 

and  appropriated  by  him.  The  paper  does  not  purport 
to  be  an  accounting  as  to  all  the  business  of  buying  and 
selling  stock  in  which  these  parties  were  interested,  nor 
does  it  afford  any  satisfactory  evidence  of  the  true  state 
of  the  accounts.  Taking  it  for  what  it  proves,  it  would 
show  that  out  of  the  proceeds  of  a  certain  sale  of  stock, 
the  plaintiff  had  received  a  certain  sum  of  money,  and 
the  defendant  a  certain  other  sum.  The  stock  remaining 
on  hand  and  the  profits  on  the  sales  do  not  appear. 

The  evidence  is  quite  convincing  that  from  the  1st  of 
March,  1853,  up  to  the  spring  of  1856,  when  the  parties 
had  a  misunderstanding,  the  defendant  was  in  the  con- 
stant practice  of  purchasing  cattle,  hogs,  and  horses,  and 
drawing  bills  for  their  price  on  the  plaintiff,  or  placing 
his  name  to  notes  executed  for  the  price,  all  which  were 
promptly  paid  by  the  plaintiff,  and  claiming  that  he 
was  entitled  to  one-half  the  profits.  The  whole  amount 
thus  paid  by  him,  including  the  first  advance  in  March, 
1853,  reaches  to  about  the  sum  of  $3,000,  as  appears 
from  the  testimony  of  the  numerous  witnesses  whose 
depositions  are  in  the  record.  But  it  is  contended  by 
the  defendant  that  no  claim  that  hogs  or  horses  pur- 
chased by  the  plamtiff,  and  received  by  the  defendant, 
can  be  considered  as  within  this  written  agreement,  in- 
asmuch as  that  specifies  young  cattle  only. 

The  proof  shows  that  the  hogs  and  horses  were  paid 
for  by  Robbins,  in  the  same  mode  that  he  paid  for  the 
cattle,  and  the  defendant  himself,  in  exhibit  C  which 
he  introduced  as  evidence,  has  claimed  for,  and  been  al- 
lowed his  share  of  the  proceeds  of  the  sale  of  hogs.    No 
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new  contract  having  been  set  up,  as  to  the  hogs  and 
horses  purchased,  and  the  defendant  claiming  and  re- 
ceiving a  credit  for  his  share  of  the  sale  of  hogs,  and 
there  being  nothing  show^n  but  the  written  contract  of 
March,  1853,  to  w^hich  to  refer  these  transactions,  we 
must,  to  effectuate  justice,  refer  them  all  to  this  con- 
tract, as  their  real  basis.  The  claim  of  the  plaintiff  to 
be  reimbursed  for  them,  and  for  his  equal  share  of  the 
profits  arising  out  of  their  sale,  if  sold,  would  seem  to 
be  quite  as  meritorious  and  well  grounded  as  his  claim 
to  be  reimbursed  for  the  cattle  and  to  be  paid  his  share 
of  the  profits  on  them.  No  other  basis  but  that  contract 
has  been  exhibited.  The  claim  of  the  defendant  that  all 
their  dealings  were  adjusted  and  settled  in  exhibit  C, 
does  not  seem  to  be  well  sustained,  as  no  full  account  of 
purchases  or  of  sales  is  therein  exhibited,  and  no  ac- 
counting as  to  the  stock  then  on  hand  or  as  to  the  horses. 
The  evidence  shows  a  considerable  amount  of  property 
belonging  to  the  plaintiff,  in  the  possession  of  the  de- 
fendant, and  which  he  refused  to  deliver  up  to  the  re- 
ceiver appointed  by  the  Circuit  Court,  on  filing  this  bill 
of  complaint.  He  now  asks,  on  what  principle  is  it  that 
the  Court  can  decree  that  defendant  should  pay  a  specific 
sum  to  the  plaintiff*  in  money,  if  there  be  such  j^roperty 
in  his  hands,  and  why  not  rather  decree  a  division  of 
the  property,  or  pass  an  order  for  its  sale  and  divide  the 
proceeds?  The  answer  to  this,  we  think,  is  quite  obvious. 
A  division  of  the  property,  the  whole  of  it  being  the 
property  of  the  plaintiff,  or  of  its  proceeds  on  a  sale, 
would  not  be  just  to  the  plaintiff.     It  would  be  giving 
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the  defendant  that  to  which  he  is  not  entitled  by  the 
terms  of  the  agreement.  The  stock  undisposed  of  is  the 
property  of  the  plaintiff,  and  if  the  defendant  has  neg- 
lected to  sell  it,  so  that  profits  might  be  had,  to  one 
equal  half  of  which  he  would  be  entitled,  and  has  refused 
to  place  it  in  the  custody  of  the  Court,  and  has,  as  the 
proof  shows,  butchered  and  sold,  and  given  away  to  his 
relations  a  considerable  portion,  the  strongest  considera- 
tions of  equity  would  prompt  the  Court  to  decree  against 
him,  the  value  of  such  property  as  he  has  wrongfully 
endeavored  to  appropriate  to  his  own  use. 

We  think  the  theory  of  the  plaintiff  in  his  bill  is  suf- 
ficiently established  by  the  evidence  in  the  cause — that 
he  bought  the  stock  of  cattle,  hogs,  and  horses,  which 
was  his  own  property,  and  was  to  be  reimbursed  its 
value  or  cost,  and  such  profits  as  might  be  made  on  the 
sale  of  it  w^ere  to  be  equally  divided  between  the  parties. 
This  is  established  with  reasonable  certainty,  and  there  is 
nothing,  we  can  discover,  in  the  conduct  of  the  plaintiff, 
and  in  the  dealings  of  the  parties,  inconsistent  therewith. 
This  Court  having  jurisdiction,  a  partnership  existing 
as  to  the  profits,  will  hold  the  case  and  so  adjudicate 
upon  it  as  to  do  complete  justice  between  the  parties. 
To  that  end,  it  is  decreed  that  the  plaintiff  be  reimbursed 
the  full  amount  of  his  advances  for  cattle,  hogs,  and 
horses,  from  March  1,  1853,  to  the  end  of  February, 
1856,  and  which  came  into  the  possession  of  the  defend- 
ant by  delivery  or  otherwise.  That  the  plaintiff  also 
have  and  receive  of  the  defendant  one  equal  part  of  the 
profits,  which  may  have  been  derived  from  the  sale  of 
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all  or  any  part  of  said  property,  and  that  the  testimony 
taken  in  this  cause  be  referred  to  the  master  in  chancery 
of  the  Sangamon  Circuit  Court,  who  shall  therefrom 
make  up  a  report,  showing,  first,  the  whole  cost  of  the 
cattle,  hogs,  and  horses  purchased  by  the  plaintiff,  and 
which  came  to  the  possession  of  the  defendant  prior  to 
JNIarch  1,  1856,  under  the  agreement  of  March  1,  1853, 
and  extended  and  enlarged  by  the  parol  assent  of  the 
parties  to  the  time  first  mentioned;  showing,  second, 
the  amount  of  profits  derived  on  the  sale  of  any  portion 
of  said  property,  giving  to  the  plaintiff  one  equal  half 
part  thereof,  and  to  the  defendant  the  other  equal  half 
part  thereof;  and  third,  to  ascertain  the  value  of  the 
projierty  so  purchased  by  the  plaintiff  which  was  in  the 
possession  or  control  of  the  defendant,  at  the  time  of 
filing  this  bill,  and  which  he  refused  to  deliver  up  to  the 
receiver  appointed  by  the  Circuit  Court,  and  which  in- 
quiry will  include  the  hogs,  horses,  and  other  like  prop- 
erty the  said  defendant  may  have  disposed  of  to  others 
without  accounting  for  the  same  to  the  plaintiff;  and 
for  which  sums,  when  ascertained,  a  decree  shall  pass 
in  favor  of  the  plaintiff,  together  with  the  costs  of  this 
suit. 

We  have  not  deemed  it  necessary  to  make  any  re- 
marks upon  the  claim  set  up  by  the  defendant  that  a 
portion  of  this  stock  was  purchased  with  a  view  to  stock- 
ing the  "Clay well  farm,"  as  it  is  called,  inasmuch  as  all 
the  testimony  goes  to  show  that  agreement  was  never 
consummated  by  the  intended  parties  to  it.  That  agree- 
ment having  failed,  the  stock  could  not  be  retained  by 
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the  defendant  on  that  pretext,  and  he  is  bound  to  ac- 
count to  the  plaintiff  for  them  as  his  original  property. 
The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  Circuit  Court 
to  proceed  in  the  cause  in  conformity  to  this  opinion. 

Decree  reversed. 


QUESTIONS  FOR  STUDENTS. 


The  questions  are  numbered  to  correspond  with  the  sections  in 
this  book.  The  answers  and  references  for  further  study  may 
be  obtained  by  referring  to  the  corresponding  sections. 

CONTRACTS. 


CHAPTER  I. 

402.  What  may  be  said  of  the  importance  of  con- 
tracts in  society? 

403.  Explain  the  purpose  of  the  law  of  contracts. 

404.  How  does  an  implied  contract  arise?  Give 
Blackstone's  definition  of  an  implied  contract. 

405.  Define  a  contract.  What  other  terms  are  used 
synonymously  with  "contract?" 

406.  What  are  the  essential  elements  of  a  contract? 
Briefly  explain  each. 

407.  What  is  the  most  general  classification  of  con- 
tracts? Explain  what  is  meant  by  a  "specialty;"  by  a 
"simple  contract." 

408.  Explain  and  distinguish  between  express  and 
implied  contracts.  What  difference  in  their  validity  and 
effect? 

409.  When  is  a  contract  "executed;"  when  "execu- 
tory?" 
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410.  What  is  meant  by  a  "bilateral"  contract;  a 
"unilateral"  contract?  When  is  a  contract  said  to  be 
aleatory  ? 

411.  How  may  the  subject  of  Contracts  be  divided 
for  the  purpose  of  study  ? 

412.  Mention  some  of  the  English  and  American 
writers  on  the  subject  of  Contracts. 

CHAPTER  II. 

THE  FORMATION  OF  A  VALID  CONTRACT. 

413.  What  are  the  elements  necessary  to  the  forma- 
tion of  a  valid  contract? 

414.  Explain  the  term  "agreement"  as  used  in  refer- 
ence to  the  formation  of  a  contract. 

415.  What  may  be  said  of  the  nature  of  agreement? 
What  is  necessary  to  constitute  an  agreement,  and  how 
does  it  originate? 

416.  Is  acceptance  of  an  offer  necessary  to  consti- 
tute agreement? 

417.  How  may  acceptance  be  made?  Explain  fully. 
Give  an  example  of  acceptance  by  conduct.  Must  a 
person  expressly  refuse  a  written  offer? 

418.  What  may  be  said  as  to  the  right  to  recall  an 
offer?  If  offer  is  sent  by  letter  how  may  it  be  revoked? 
When  does  the  offer  lapse  if  neither  accepted  nor  re- 
called?    Explain  what  is  meant  by  a  "reasonable  time." 

419.  Explain  "offers  on  time."  When  may  they  be 
recalled? 

420.  Give  an  examj^le  of  a  general  or  public  offer. 
How  and  when  may  a  public  offer  be  revoked? 


QUESTIONS  FOR  STUDENTS.  321 

421.  (n)  Explain  the  making  of  an  agreement  at  an 
auction  sale.  How  may  an  offer  be  distinguished  from 
preliminary  negotiations?     Give  examples. 

422.  In  general,  what  is  the  effect  if  all  the  terms  of 
an  offer  are  not  conmiunicated  to  the  person  accepting? 
Give  the  three  instances  cited  by  Anson  in  regard  to 
railway  tickets,  and  illustrate  each  by  the  case  cited. 

423.  Must  an  offer  be  intended  as  such  to  make  a 
valid  agreement  by  acceptance  ?  Give  instances  in  which 
an  apparent  offer  was  held  not  to  be  one. 

424.  Mention  the  various  ways  in  which  an  offer  may 
be  terminated  before  acceptance. 

425.  Explain  fully  the  rules  applicable  to  offers 
made  by  letter  or  post,  as  respects:  (a)  the  continu- 
ance of  the  offer;  (b)  when  and  how  the  offer  may  be  re- 
voked; (c)  how  the  acceptance  is  made,  and  when  it 
takes  effect;  and  (d)  the  effect  of  the  letter  of  accept- 
ance getting  lost.     Give  instances  of  each  rule. 

426.  What  effect  have  postal  regulations  upon 
agreements  made  by  post?  How  is  the  authority  to  ac- 
cept by  post  derived?  By  what  rules  are  offers  and  ac- 
ceptances by  telegraph  governed? 

427.  What  is  meant  by  "reality  of  consent?"  How 
are  cases  of  unreality  of  consent  classified? 

428.  What  is  meant  by  "mistake?"  Explain  fully. 
Explain  and  illustrate:  (a)  Mistake  as  to  the  nature 
of  the  transaction;  (b)  mistake  as  to  the  person  con- 
tracted w^ith;  (c)  and  mistake  as  to  the  subject-matter. 
In  what  cases  does  mistake  as  to  the  subject-matter  of 
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the  contract  avoid  the  contract?     Illustrate  each  case 
by  giving  an  example. 

429.  Explain  fully  what  is  meant  by  "misrepresenta- 
tion," and  distinguish  it  from  "fraud."  What  contracts 
are  affected  by  misrepresentation?  Why?  Explain 
the  effect  of  misrepresentation  upon  contracts,  of  fire  in- 
surance, marine  insurance,  life  insurance,  sale  of  land, 
and  purchase  of  shares  in  companies. 

430.  Define  "fraud,"  and  mention  the  elements 
necessary  to  constitute  fraud.  Explain  fully  each  of 
the  elements  of  fraud.  What  is  the  effect  of  fraud  as  to 
remedies  given  the  injured  party?  Is  the  contract  ren- 
dered void  or  voidable? 

431.  Define  and  explain  what  is  meant  by  "Duress." 

432.  What  is  meant  by  "Undue  Influence?"  How 
may  the  presumptions  of  the  presence  of  undue  influ- 
ence arise?  What  is  said  of  the  right  to  rescind  a  con- 
tract for  undue  influence? 

433.  What  is  the  general  rule  as  to  the  necessity  of 
consideration  in  a  valid  contract?  What  exception  to 
this  general  rule?     What  is  a  "nudum  pactum?" 

434.  Explain  the  origin  of  contracts  under  seal,  or 
specialties.  What  arguments  are  advanced  by  Walker 
for  the  abolition  of  seals?  How^  has  State  legislation 
affected  the  Common  Law  regarding  seals? 

435.  Mention  some  of  the  distinctions  between  con- 
tracts under  seal  and  simple  contracts  at  Common  Law. 

436.  Define  and  explain  what  is  meant  by  a  "deed," 
a  "bond,"  and  a  "contract  of  record." 
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437.  Must  the  consideration  be  expressed  in  a  writ- 
ten contract? 

438.  Mention  the  kinds  of  consideration  at  the  Ro- 
man Civil  Law;  at  the  Common  Law. 

439.  What  is  meant  by  a  "good"  consideration?  Is 
it  a  sufficient  consideration  to  support  a  contract? 

440.  What  is  a  "vahiable"  consideration  and  of  what 
does  it  usually  consist? 

441.  What  is  a  "full  and  valuable"  consideration? 

442.  Must  a  valuable  consideration  be  adequate? 
Who  passes  upon  the  sufficiency  of  a  consideration  ? 

443.  What  is  meant  by  a  moral  obligation?  When 
is  it  sufficient  consideration  to  support  a  promise? 

444.  Mention  examples  of  valid  and  sufficient  con- 
siderations. 

445.  Discuss  forbearance  as  a  consideration. 

446.  Discuss  work  and  service  as  a  consideration; 
mutual  promises. 

447.  When  is  a  consideration  treated  as  unreal? 
What  is  the  principle  as  regards  uncertain  or  vague  con- 
siderations ? 

448.  Is  part  payment  a  good  consideration  for  the 
discharge  of  debt  as  a  whole?  Give  reason  for  your 
answer.  What  is  the  rule  as  to  payment  of  a  sum  in 
discharge  of  damages  for  a  breach  of  contract?  What 
general  exception  to  the  rule  that  part  payment  will  not 
discharge  the  whole  debt? 

449.  What  is  the  effect  upon  the  contract  of  a  con- 
sideration being  void  in  part  and  entire  in  nature?  If 
the  consideration  is  separable  and  fails  in  part,  what  is 
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the  effect  on  the  contract?     If  illegal  in  part  what  is  the 
effect? 

450.  Define  and  distinguish  between  "executory," 
"executed,"  and  "past"  considerations.  What  is  the  gen- 
eral rule  as  to  a  past  consideration?  What  exceptions 
to  this  rule? 

451.  Discuss  the  effect  of  total  and  partial  failure  of 
consideration. 

452.  What,  in  general,  may  be  said  of  parties  to  a 
valid  contract? 

453.  From  what  causes  does  incapacity  to  contract 
arise  ? 

454.  Why  may  infants  avoid  contracts  made  during 
infancy? 

455.  What  may  be  said  as  to  the  incapacity  of  mar- 
ried women  to  contract? 

456.  What  is  the  test  of  mental  deficiency  which  in- 
capacitates a  person  to  make  a  valid  contract?  Discuss 
contracts  made  by  a  lunatic. 

457.  Who  are  aliens?  Discuss  their  property  and 
conti'actual  rights  in  peace  and  during  war.  What  fur- 
ther disabilities  existed  at  Common  Law  to  prevent  cer- 
tain classes  of  persons  from  contracting? 

458.  In  general,  what  limitations  are  imposed  upon 
the  right  to  contract?  How  are  the  limitations  upon  the 
right  classified? 

459.  Discuss  immoral  agreements. 

460.  Discuss  impolitic  agreements.  What  may  be 
said  in  regard  to  contracts  in  restraint  of  trade  or  mar- 
riage?    Is  a  contract  to  stifle  a  criminal  prosecution 
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valid?     What  is  meant  by  "maintenance"  and  "champ- 
erty?" 

461.  What  is  meant  by  illegal  agreement?  Men- 
tion examples  of  illegal  agreements.  What  may  be  said 
of  wagering  contracts,  and  stock  market  gambling? 
What  is  the  effect  of  usury  upon  a  contract  by  the  stat- 
utes of  the  State  in  which  you  live? 

462.  What  is  the  effect  of  an  illegal  contract  ? 

463.  Explain  what  is  meant  by  the  "Statute  of 
Frauds."  What  two  sections  of  the  English  act  are 
applicable  to  contract,  and  are  in  general  force  in  the 
American  States?  Give  the  provisions  of  the  fourth 
section. 

464.  Discuss  the  construction  of  the  fourth  section 
of  the  statute  of  frauds. 

465.  Discuss  the  nature  of  the  contracts  which  fall 
within  the  fourth  section.  What  are  agreements  "not 
to  be  performed"  within  one  year? 

466.  What  is  the  effect  of  a  failure  to  satisfy  the  pro- 
visions of  the  fourth  section  ?  What  effect  has  part  per- 
formance on  the  statute? 

467.  Give  the  provisions  of  the  seventeenth  section 
of  the  statute  of  frauds. 

468.  Discuss  the  construction  of  the  seventeenth  sec- 
tion. 

469.  What  is  the  effect  of  failing  to  satisfy  the  pro- 
visions of  the  seventeenth  section? 
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CHAPTER  III. 

THE  OPERATION  OF  CONTRACT. 

470.  In  general,  who  are  bound  by  or  entitled  to 
rights  under  a  contract? 

471.  What  is  meant  by  the  statement  that  a  contract 
cannot  impose  liability  upon  a  third  party?  Give  the 
facts  and  the  legal  principle  involved  in  the  case  of  Lum- 
ley  V.  Gye;  in  Bowen  v.  Hall.  Are  these  cases  followed 
in  the  United  States? 

472.  Discuss  whether  or  not  a  contract  can  confer 
rights  on  a  third  party. 

473.  Can  a  contract  be  assigned?     If  so,  how? 

474.  What  exceptions  are  there  to  the  rule  that  the 
liabilities  under  a  contract  cannot  be  assigned? 

475.  What  were  the  limitations  at  Common  Law 
upon  the  right  to  assign  rights  under  a  contract? 

476.  How  were  rights  under  a  contract  assignable  in 
equity? 

477.  Discuss  the  assignment  of  rights  under  a  con- 
tract as  authorized  by  statute?  May  a  suit  be  main- 
tained in  the  name  of  the  assignee? 

478.  Discuss  how  rights  and  liabilities  under  a  con- 
tract may  be  transferred  by  operation  of  law.  Explain 
what  is  meant  by  "covenants  that  run  with  the  land." 
What  is  the  effect  of  the  death  or  bankruptcy  of  a  party 
to  a  contract,  as  regards  the  passing  of  his  rights  and 
liabilities  to  his  representative  or  heir? 
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CHAPTER  IV. 

THE  INTERPRETATION  OF  CONTRACT. 

479.  Explain  what  is  meant  by  the  interpretation  of 
a  contract. 

480.  When  is  the  interpretation  of  a  contract  a  mat- 
ter of  law?  What  exceptions  are  stated  by  Anson  to 
the  rule  excluding  parol  evidence  from  varying  the  terms 
of  a  written  contract? 

481.  Discuss  what  evidence  is  admissible  to  show  the 
existence  of  a  document. 

482.  What  may  be  shown  to  invalidate  a  written 
agreement,  or  prove  that  there  never  was  a  valid  agree- 
ment? 

483.  Under  what  heads  is  evidence  admissible  to  vary 
the  terms  of  a  written  contract? 

484.  Discuss  and  give  examples  of  supplemental  or 
collateral  terms  that  may  be  added  to  a  written  agree- 
ment; cases  requiring  explanation  of  terms;  cases  in- 
troducing a  custom  or  usage,  and  to  correct  a  mutual 
mistake. 

485.  Discuss  rules  of  construction.  How  is  the  in- 
tention of  the  parties  to  be  ascertained  ?  How  are  terms 
to  be  construed  ?  What  may  be  said  as  to  time  being  of 
the  essence  of  the  contract? 
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CHAPTER  V. 

THE  DISCHARGE  OF  CONTRACT. 

486.  In  what  different  ways  may  the  discharge  of  a 
contract  be  effected? 

487.  What  different  forms  of  discharge  by  agree- 
ment are  mentioned  bj^  Anson? 

488.  Discuss  discharge  by  waiver. 

489.  What  is  meant  by  a  "substituted  agreement?" 
Give  an  example. 

490.  What  is  meant  by  a  condition  subsequent  ? 

491.  What  is  the  general  rule  as  regards  the  form 
in  which  a  contract  may  be  discharged  by  agreement? 
How  is  this  rule  modified  ? 

492.  Discuss  discharge  of  contract  by  performance. 
What  is  said  in  regard  to  payment  as  a  method  of  dis- 
charge by  performance?  Explain  payment  and  tender 
and  the  requisites  of  each. 

493.  What  is  said  in  regard  to  discharge  of  contract 
by  breach?  Do  all  breaches  operate  to  discharge  the 
contract  ? 

494.  In  what  three  ways  may  a  breach  of  contract 
occur?  Does  the  method  of  the  breach  aid  in  determin- 
ing whether  the  contract  is  discharged  or  not  by  the 
breach?  What  is  the  rule  if  the  breach  results  from  a 
renunciation  of  liability  before  2:)erformance?  If  the 
party  makes  it  impossil)le  to  perform  the  contract,  what 
is  the  effect?     What  is  the  rule  if  there  is  a  partial  or 
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total  failure  to  perform  a  promise  without  an  open  ex- 
pression of  intention  to  abandon  the  contract? 

495.  In  what  different  ways  may  a  promise  be  in- 
dependent?    Explain  each. 

496.  How  are  conditional  promises  divided  as  re- 
gards time  of  performance  ?  Define  and  explain  condi- 
tions concurrent;  conditions  precedent.  If  a  condition 
precedent  is  not  essential  to  the  contract  what  is  it  called  ? 
Does  it  discharge  the  contract? 

497.  Discuss  the  remedies  for  a  breach  which  dis- 
charges the  contract.  What  is  the  general  rule  as  to 
the  amount  of  damages  which  may  be  recovered  for  a 
breach?     What  is  meant  by  "specific  performance?" 

498.  How  is  the  right  of  action  arising  from  breach 
discharged  ? 

499.  Discuss  discharge  by  impossibility  of  perform- 
ance, and  the  exceptions  to  the  general  rule. 

500.  Discuss  the  discharge  of  contract  by  operation 
of  law.  What  is  essential  to  merge  a  simple  contract 
into  a  different  security?  What  constitutes  a  spoliation 
of  a  deed  or  instrument  in  writing? 


PARTNERSHIPS. 


CHAPTER  I. 

OF  THE  FORMATION  OF  PARTNERSHIPS. 

501.  What  may  be  said  of  the  history  and  origin  of 
partnerships  and  partnership  law?  How  were  the  rules 
of  the  Common  Law  regarding  joint  ownership  en- 
larged ? 

502.  Mention  some  of  the  English  and  American 
writers  on  the  subject  of  Partnership. 

503.  Into  what  three  divisions  does  the  subject  natu- 
rally divide  itself? 

504.  Define  a  partnership.  What  is  meant  by  "the 
firm?"  What  is  the  difficulty  in  getting  an  accurate 
definition  of  the  subject? 

505.  What  is  necessary  to  create  a  partnership? 

506.  What  is  necessary  to  constitute  a  valid  agree- 
ment to  form  a  partnership  ?  INIay  the  agreement  be  im- 
plied? 

507.  What  is  meant  by  the  statement  that  the  agree- 
ment must  be  executed? 

508.  Discuss  when  a  partnership  begms.  How  and 
by  whom  is  the  question  of  the  existence  of  a  partner- 
ship determined?     Upon  whom  is  the  burden  of  proof? 

509.  In  general,  who  may  become  partners?  Who, 
in  general,  are  incompetent  to  become  partners?  When 
may  a  corporation  become  a  partner? 

330 
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510.  Name  and  define  the  various  sorts  of  partners. 

511.  Name  and  define  the  various  sorts  of  partner- 
ships. 

512.  For  what  purposes  may  partnerships  be 
formed?  Was  land  a  proper  subject  of  partnership 
dealings  at  Common  Law?  What  may  be  said  in  re- 
gard to  a  mining  partnership?  Can  a  valid  partnership 
be  formed  for  a  purpose  which  is  illegal  or  opposed  to 
public  policy? 

513.  Discuss  the  tests  by  which  it  may  be  determined 
whether  or  not  a  partnership  exists  between  the  parties. 
What  is  meant  by  a  partnership  as  to  third  persons  ? 

514.  When  will  a  partnership  be  implied,  though  the 
partners  deny  that  a  partnership  was  intended?  Will 
the  mere  sharing  of  profits  constitute  the  parties  part- 
ners? Give  reason  for  your  answer.  Is  the  presump- 
tion in  favor  of  or  against  an  implied  partnership?  Why? 
Mention  some  examples  of  co-owners  who  are  held  not 
to  be  partners. 

515.  What  two  grounds  formerly  existed  for  the  es- 
tablishment of  a  quasi-partnership,  or  a  partnership  as 
to  third  persons?  What  leading  English  case  overruled 
one  of  the  grounds?  What  is  meant  by  "holding  out," 
and  in  what  ways  may  it  occur?  What  is  necessary  to 
bind  a  person  as  a  partner  by  holding  out?  What  is  the 
position  of  the  person  held  out  as  a  partner  as  to  third 
persons ;  as  to  the  alleged  co-partners  ? 

516.  Define  and  explain  what  is  meant  by  a  "sub- 
partnership."     What  is  the  position  of  the  sub-partner? 

517.  Discuss  the  formation  of  a  partnership  as  a  re- 
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suit  of  attempted  incorporation.  What  general  rule  is 
laid  down  by  Professor  Mechem  to  test  the  status  of  per- 
sons who  have  attempted  incorporation? 


CHAPTER  11. 

PRINCIPLES    REGULATING    PARTNERSHIP    DURING    EXIST- 
ENCE. 

518.  What  is  meant  by  partnership  capital?  How 
is  it  secured,  and  of  what  may  it  consist?  What  signifi- 
cance have  the  contributions  of  the  partners  as  respects 
profits  and  losses?  What  theories  prevail  as  regards 
the  capital  of  the  firm? 

519.  May  real  estate  be  held  m  the  firm  name?  Why? 
When  will  real  estate  be  considered  firm  property? 

520.  Can  a  partner  who  holds  the  title  to  firm  land 
pass  a  good  title?  To  whom  does  firm  real  estate  de- 
scend on  death  of  a  partner? 

521.  When  may  firm  real  estate  be  treated  as  per- 
sonalty? 

522.  What  is  the  general  nature  of  the  partners*  title 
to  firm  property?  Mention  some  of  the  results  of  the 
partners  being  co-proprietors  of  the  firm  property. 

523.  Do  the  partners  have  exemptions  out  of  firm 
property?     Any  exceptions? 

524.  What  is  the  purpose  of  a  firm  name?  What 
gives  it  value  as  property?  What  becomes  of  it  upon 
dissolution  ? 

525.  What  is  meant  by  "good-will?"     Does  it  be- 
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long  to  the  business  or  the  place?     What  becomes  of  it 
on  dissolution? 

526.  What  may  be  said  as  to  the  implied  powers  of 
partners?     How  are  the  implied  powers  derived? 

527.  Discuss  the  extent  of  the  partners'  implied  pow- 
ers. What  is  included  in  the  scope  of  the  business 
usually  determined? 

528.  Give  some  instances  of  what  partners  may  do 
in  reference  to  the  partnership  business;  instances  of 
what  the  partner  cannot  do.  When  may  a  partner  sign 
negotiable  paper  for  his  firm?  What  is  the  partner's 
authority  to  buy  and  sell  firm  property?  Can  he  bind 
the  firm  by  an  instrument  under  seal? 

529.  What,  in  general,  is  the  power  of  a  majority? 
What  cannot  be  done  by  the  majority? 

530.  Discuss  the  rights  and  duties  of  partners  as  be- 
tween themselves.  What  may  be  said  as  to  the  right  of 
the  partner  to  have  firm  property  applied  to  firm  debts? 
Of  the  creditors?  When  may  a  partner  enforce  contri- 
bution from  co-partners? 

531.  What  is  the  nature  of  the  partners'  liability  on 
firm  contracts?  Why  must  actions  against  partnerships, 
in  the  absence  of  statutes,  be  brought  against  all  the 
partners?  What  is  the  effect  of  a  judgment  against 
one  partner  on  a  firm  debt?  How  have  the  statutes 
modified  this  rule? 

532.  To  what  extent  is  each  partner  liable  for  firm 
debts?  Why?  May  an  execution  in  name  of  a  single 
partner  be  levied  on  firm  property?  Or  one  against  the 
firm  on  partner's  individual  property? 
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533.  How  does  the  firm  become  liable  for  torts  com- 
mitted by  its  partners  or  agents  ?  To  what  extent  may 
a  partner  bind  the  firm  for  his  tortious  acts  ? 

534.  Is  the  liability  for  firm  torts  joint  or  several? 

535.  Discuss  actions  by  and  against  a  firm.  Who 
should  be  made  plaintiffs  when  the  partnership  sues? 
When  it  is  sued  who  should  be  made  defendants?  Do 
the  statutes  in  your  State  permit  suits  in  the  firm  name? 
If  so,  what  prerequisites  to  bringing  suit  in  firm  name? 

536.  Discuss  actions  between  partners.  Why  can 
they  not  usually  be  brought  at  law?  Can  one  firm  sue 
another  when  there  is  a  partner  common  to  both  firms? 
Why? 

537.  Discuss  suits  between  partners  in  equity.  When 
will  the  equity  court  grant  an  in j  miction  or  appoint  a 
receiver? 


CHAPTER  III. 

PRINCIPLES  BY  WHICH  THE  BUSINESS  IS  WOUND  UP. 

538.  In  general,  how  may  a  partnership  be  dis- 
solved ? 

539.  Discuss  dissolution  by  act  of  the  parties. 

540.  What  events  cause  dissolution  by  operation  of 
law?  When  will  dissolution  be  decreed  in  equity?  May 
a  firm  be  continued  by  agreement  after  the  death  of  a 
partner? 

541.  Discuss  the  necessity  of  dissolution  notice.  To 
whom  must  notice  be  given,  and  of  what  character? 
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What  is  the  rule  as  to  dormant  partners  giving  notice  of 
their  retirement  from  a  firm  ?  When  is  the  partnership 
dissolved  ? 

542.  What  is  the  effect  of  dissolution?  Discuss 
fully.  On  the  death  of  a  partner  who  has  authority  to 
wind  up?  What  is  the  effect  of  an  agreement  between 
partners  to  release  a  retiring  partner,  as  to  third  persons, 
and  as  to  themselves  ? 

543.  What  is  meant  by  the  partners'  equitable  lien? 
Against  whom  does  it  exist,  and  to  what  property  does 
it  extend?  How  may  it  be  lost?  What  power  have  the 
partners  to  dispose  of  firm  property  while  the  firm  is 
running  and  solvent? 

544.  Discuss  the  final  accounting.  Where  should  it 
begin?  Where  end?  When  is  the  intervention  of  the 
equity  court  necessary? 

545.  What  is  the  general  method  followed  in  ac- 
counting? What  is  the  order  followed  in  distributing 
the  assets  of  the  firm?  Discuss  firm  debts.  Can  part- 
ners compete  with  firm  creditors  ?  Give  reasons  for  an- 
swer. What  priority  have  the  firm  creditors  in  partner- 
ship property?  When  have  separate  creditors  a  prior- 
ity in  the  partner's  individual  property?  Discuss  the 
settlement  of  accounts  between  partners  in  winding  up. 
What  rules  govern  when  there  has  been  only  a  partner- 
ship as  to  third  persons?  Where  there  is  a  dormant 
partner? 

546.  Discuss  the  liability  of  partners  to  meet  the 
losses.     How  are  losses  of  capital  made  up? 

547.  What  may  be  said  concerning  the  action  for  an 
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accounting?     How  is  the  action  barred?     For  what  rea- 
sons may  an  accounting  be  opened  ? 

548.  What  is  meant  by  a  limited  partnership? 
What  purposes  does  it  answer?  Can  a  limited  partner- 
ship be  formed  in  the  absence  of  statutes  permitting  it  ? 

549.  What,  in  general,  are  the  statutory  require- 
ments for  the  formation  of  a  limited  partnership  ?  Must 
these  be  strictly  followed  ?  What  is  the  effect  of  not  ob- 
serving the  statute? 

550.  Discuss  limited  partnership  associations.  What 
additional  statutory  requirements  to  those  of  limited 
partnerships?  What  is  the  effect  of  failing  to  observe 
the  statutory  requirements? 


ABBREVIATIONS. 


(See  also  the  abbreviations  given  in  previous  numbers.) 

Abb.  Pr. — Abbott's  Practice  Reports,  N.  Y.  Courts. 

Add.  Cont. — Addison  on  Contracts. 

Ala. — Alabama  Reports. 

Alb.  L.  J. — Albany  Law  Journal. 

Am.  ed. — American  Edition. 

Am.  L.  Reg. — American  Law  Register. 

App.  Cas. — Appeal  Cases.    (Eng.) 

Ark. — Arkansas  Reports. 

Barb.  Ch. — Barbour's  Chancery  Reports,  N.  Y.  Chancery. 

B.  &  Aid. — Barnewall  and  Alderson's  Reports,  Eng.  King's 
Bench. 

B.  &  C. — Barnewall  and  Cresswell's  Reports,  Eng.  King's 
Bench. 

B.  &  S. — Best  and  Smith's  Reports,  Eng.  Queen's  Bench. 
Beav. — Beavan's  Reports,  Eng.  Rolls  Court. 

Cont.  or  Contr. — Contracts. 

C.  B. — Common  Bench  Reports,  Eng. 

C.  P.  D. — Common  Pleas  Division  Reports,  Eng. 

C.  J.— Chief  Justice. 
Contra. — To  the  contrary. 

Ch.  App. — Chancery  Appeal  Cases,  Eng. 
DiU.— Dillon's  Reports,  U.  S.  Cir.  Ct. 

D.  &  J. — De  Gex  and  Jones'  Reports,  Eng.  Chancery. 
East — East's  Reports,  Eng.  King's  Bench. 

E.  &  B. — Ellis  and  Blackburn,  Eng.  Queen's  Bench  Reports. 
Exch. — Exchequer  Reports,  Eng. 

Fed.  Rep. — Federal  Reporter,  U.  S.  Courts. 
Ga.  or  Geo. — Georgia  Reports. 
Grat. — Grattan's  Reports,  Virginia  Courts. 
H.  Bl. — Henry  Blackstone's  Reports,  Eng. 

337 


338  ABBREVIATIONS. 

II.  L. — House  of  Lords  Cases,  Eng. 

H.  L.  Sc.  App. — House  of  Lords  Scotch  Appeal  Cases,  Eng 
Hill— Hill's  Reports,  N.  Y.  Court. 
Hun— Huirs  Reports,  N.  Y.  Sup.  Ct. 
la. — Iowa  Reports. 
Idem. — The  same. 
J. — Judge  or  justice. 
J.  Parsons,  or  J.  Pars. — James  Parsons. 
J.  &  H. — Johnson  &  Heming's  Reports,  Eng.  Chancery. 
Johns.    Cas. — Johnson's    Cases,    N.    Y.    Sup.    Ct.    &    Ct.    of 
Errors. 

L.  R. — Law  Reports,  Eng. 

La.  Ann. — Louisiana  Annual  Reports. 

Mete. — Metcalf's  Reports. 

M.  &  S. — Maude  &  Selwyn's  Reports,  Eng.  King's  Bench. 

N.  J.  L. — New  Jersey  Law  Reports. 

Nor. — Norris'  Reports,  Pa. 

N.  H. — New  Hampshire  Reports. 

N.  S. — New  Series. 

N.  W.  Rep. — North  Western  Reporter. 

O.  St.— Ohio  State  Reports. 

Ohio  C.  C. — Ohio  Circuit  Court  Reports. 

Oreg. — Oregon  Reports. 

Part. — Partnership. 

P.,  or  pp. — Page  or  pages. 

Pa.  St. — Pennsylvania  Reports. 

Q.  B.  D. — Queen's  Bench  Division  Reports.     Eng. 

Roll.  Abr. — Rolle's  Abridgment. 

R.  I. — Rhode  Island  Reports. 

S.  C. — Same  Case,  used  for  duplicate  citation. 

Sergt.  &  R. — Sergeant  &  Rawle's  Pa.  Reports. 

South. — Southard's  Reports.    N.  J. 

U.  S.  Cir.  Ct. — United  States  Circuit  Court  Reports. 

Vt. — Vermont  Reports. 

W.  Va. — West  Virginia  Reports. 

Wm.  Bl. — William  Blackstone's  Reports.    Eng. 

Wr. — Wright's  Reports,  Pa. 


CASE  BOOK-VOL.  IV. 


ILLUSTRATIVE  CASES 


ON    THE 


LAW  OF  CONTRACTS 


AND 


PARTNERSHIPS 


Selected  and  Arranged  to  Complement 
Volume  IV,  Cyclopedia  of  Law 


BY 

CHARLES  E.  CHADMAN,  LL.  B.,  LL.  M. 


PUBLISHERS 

DE  BOWER-ELLIOTT  COMPANY 
CHICAGO,  U.  S.  A. 


Copyright,  1907 

By  Feedkbick  J.  Drake  &  Co. 

Chicaoo 


CONTENTS. 


SELECTED  CASES  ON  THE  LAW  OF  CONTRACTS. 

CHAPTER  I. 

THE  FORMATION  OP  A  VALID  CONTRACT. 

PAGE 

White  V.   Corlies 1 

Fogg  V.  Portsmouth  Atheneum 4 

Hobbs  V.  Massasoit  Whip  Co 8 

Royal  Ins.  Co.  v.  Beatty  11 

Stensgaard  v.   Smith 15 

Dickinson  v.   Dodds 18 

Williams  v.  Carwardine 27 

Fitch   V.   Snedaker 29 

Dawkins  v.  Sappington 32 

Pratt  V.   Trustees 34 

Eliason  v.  Henshaw 37 

Minnesota  Oil  Co.  v.  Collier  Co 40 

Fisher  v.  Seltzer 43 

Adams  v.   Lindsell 44 

Tayloe  v.  Merchants '  Fire  Insurance  Co 46 

Minneapolis  Etc.  Ry.  Co.  v.  Columbus  Rolling  Mills 51 

McMillan  v.  Ames 53 

Keller  v.  Holderman 57 

Walker  v.  Ebert 58 

Boston  Ice  Co.  v.  Potter 60 

Kyle  V.  Kavanagh 63 

Rovegno  v.  Defferari 64 

Shelton  v.  Ellis 65 

Wilcox  V.  Iowa  Wesleyan  University 67 

Walden  v.  Louisiana  Insurance  Co 69 

Phoenix  Life  Ins.  Co.  v.  Raddin 70 

Fish  V.  Cleland 76 

Ross  V.  Drinkard's  Admrs 78 

Chatham  Furnace  Co.  v.  Moffatt 79 

Lewis  V,  Jewell 82 

Morse  v.  Woodworth 84 

iii 


IV  CONTENTS. 

CHAPTER  II. 

CONSIDERATION.  PAGE 

Cook  V.  Bradley 88 

Ilamer  v.  Sidway  us  Executor,  Etc 93 

Carlill  V.  Carbolic  Smoke  Ball  Co 96 

Fink  V.  Cox 100 

Pennsylvania  Coal  Co.  v.  Blake 102 

Smith  V.  Whildin 103 

Williams  v.  Carrington 105 

Mills  V.  Wyman 108 

Love  V.  Harvey 112 

Southard  v.  Boyd 114 

Sterling  v.  Sinnicksou 115 

Boigneres  v.  Boulon 117 

Tyler  v.  Carlisle 117 

Ackert  v.  Barker 119 

Bishop  v.  Palmer 121 

May  V.  Williams 124 

Bird  V.  Munroe 129 


CHAPTER  III. 

THE  OPERATION   OF   CONTRACT. 

Borden  et  al.  v.  Boardman 138 

Lawrence   v.    Fox 140 

Walker  et  al.  v.  Cronin 147 

Heaton  v.  Angier 150 

Compton  V.  eTones 153 

Hayes  v.  Willio 153 

CHAPTER  IV. 

THE  INTERPRETATION  OF  CONTRACT. 

Story  v.  Lovett 155 

Reynolds  v.  Robinson  et  al 156 

Hall  v.  Davis 157 

Soutier  v.  Kellerman 158 

Reed  v.  Insurance  Co 160 


CONTENTS.  V 

CHAPTER  V. 

THE  DISCHARGE  OF  CONTRACT. 

PAGE 

Collyer  &  Co.  v.  Moulton  et  al 166 

Ray  V.  Thompson 168 

McCreery  et  al.  v.  Day  et  al 169 

Gillespie  Tool  Co.  v.  Wilson  et  al 172 

Knight  V.  Abbott 174 

Windmuller  v.  Pope 175 

Delamater  v.  Miller 177 

Clark  V.   Marsiglia 177 

Anderson  v.  May 179 

Hughes  V.  Wamsutta  Mills 181 

Clifton  V.  Jackson  Iron  Co 183 

Clough  V.  Seay  et  al 184 

Blade  v.  Noland 186 


SELECTED  CASES  ON  THE  LAW  OF  PARTNERSHIPS. 

CHAPTER  I. 

THE  FORMATION  OF  PARTNERSHIPS, 

The  Queen  v.  Robson 189 

Kaiser  v.  Lawrence  Savings  Bank 191 

Eaton   V.    Walker 195 

Craft  V.  McConoughy 197 

Adams  v.  Beall 200 

Suau  V.  Caffe 204 

Artman  v.   Ferguson 205 

Sailors  v.  Nixon- Jones  Co 209 

Beecher  v.  Bush 214 

Harvey  v.    Childs 225 

Fletcher  v.  Pullen 231 

CHAPTER  II. 

PRINCIPLES  REGULATING   PARTNERSHIPS  DURING   EXISTENCE. 

Staats  V.  Bristow 237 

Sindelare  v.  Walker 239 


VI  CONTENTS. 

PAQB 

Paige  V.  Paige 240 

Snyder  Mfg.  Co.  v.  Snyder 244 

Boardman  v.  Hackley 251 

Murphy  v.  Crafts 256 

Webb  V.  Fordyee 258 

Lindsey  v.  Stranahan 259 

Benehley  v.  Chapin 261 

Wyeoff  V.  Purnell 263 

Bullard  v.  Kinney 264 

Spear  v.  Newell 266 


CHAPTER  III. 

PRINCIPLES  BY  WHICH  THE    PARTNERSHIP    BUSINESS  IS    WOUND  UP. 

Hoard  V.  Clura 269 

Solomon   v.    Kirkwood 271 

Bloch    V.    Price 276 

Humphries  v.  Chastain 281 

Pennoyer  v.  David 282 

Norman  v.  Conn 285 

Shea  V.  Donahue  288 


CASES  ON  THE  LAW  OF  CONTMCTS. 


CHAPTER  I. 

THE  FORMATION  OF  A  VALID  CONTRACT. 

I. 

Agreement  or  Mutual  Assent  as  Evidenced  by  Offer  amd 

Acceptance. 

WHITE  V.  CORLIES. 

46  New  York,  467.     1871. 

Appeal  from  judgment  of  the  General  Term  of  the  first  judi- 
cial district,  affirming  a  judgment  entered  upon  a  verdict  for 
plaintiff. 

The  action  was  for  an  alleged  breach  of  contract.  The  plain- 
tiff was  a  builder.  The  defendants  were  merchants.  In  Sep- 
tember, 1865,  the  defendants  furnished  the  plaintiff  with  speci- 
fications for  fitting  up  a  suit  of  offices  at  57  Broadway,  and  re- 
quested him  to  make  an  estimate  of  the  cost  of  doing  the  work. 
On  September  twenty-eighth  the  plaintiff*  left  his  estimate  with 
the  defendants,  and  they  were  u  consider  upon  it,  and  inform 
the  plaintiff  of  their  conclusions.  On  the  same  day  the  de- 
fendants made  a  change  in  their  specifications  and  sent  a  copy 
of  the  same,  so  changed,  to  the  plaintiff  for  his  assent  under  his 
estimate,  which  he  assented  to  by  signing  the  same  and  return- 
ing it  to  the  defendants.  On  the  day  following,  the  defend- 
ants '  book-keeper  wrote  the  plaintiff  the  following  note : 

"New  York,  September  29th. 
''Upon  an  agreement  to  finish  the  fitting  up  of  offices   57 
Broadway  in  two  weeks  from  date,  you  can  begin  at  once. 

"The  writer  will  call  again,  probably  between  five  and  six 
this  p.  M. 

"W.  H.  R., 
"For  J.  W.  CoRLiES  &  Co.,  32  Day  street." 

1 


2  FORMATION  OF  A  VALID  CONTRACT. 

No  reply  to  this  note  was  ever  made  by  the  plaintiff;  and 
on  the  next  day  the  same  was  countermanded  by  a  second  note 
from  the  defendants. 

Immediately  on  receipt  of  the  note  of  September  twenty-ninth, 
and  before  the  countermand  was  forwarded,  the  plaintiff  com- 
menced a  performance  by  the  purchase  of  lumber  and  beg^inning 
work  thereon.  And  after  receiving  the  countermand,  the  plain- 
tiff brought  this  action  for  damages  for  a  breach  of  contract. 

The  court  charged  the  jury  as  follows:  "From  the  contents 
of  this  note  which  the  plaintiff  received,  was  it  his  duty  to  go 
down  to  Dey  street  (meaning  to  give  notice  of  assent)  before 
commencing]:  the  work?  In  my  opinion  it  was  not.  He  had  a 
right  to  act  upon  this  note  and  commence  the  job,  and  that  was 
a  binding  contract  between  the  parties."  To  this  defendants 
excepted. 

FoLGER,  J.  We  do  not  think  that  the  jury  found,  or  that  the 
testimony  shows,  that  there  was  any  agreement  between  the 
parties,  before  the  written  communication  of  the  defendants  of 
September  thirtieth  was  received  by  the  plaintiff.  This  note  did 
not  make  an  agreement.  It  was  a  proposition,  and  must  have 
been  accepted  by  the  plaintiff  before  either  party  was  bound,  in 
contract,  to  the  other.  The  only  overt  action  which  is  claimed 
by  the  plaintiff  as  indicating  on  his  part  an  acceptance  of  the 
offer,  was  the  purchase  of  the  stuff  necessary  for  the  work,  and 
commencing  work,  as  we  understand  the  testimony,  upon  that 
stuff. 

We  understand  the  rule  to  be,  that  where  an  offer  is  made 
by  one  party  to  another  when  they  are  not  together,  the  accept- 
ance of  it  by  that  other  must  be  manifested  by  some  appropriate 
act.  It  does  not  need  that  the  acceptance  shall  come  to  the 
knowledge  of  the  one  making  the  offer  before  he  shall  be  bound. 
But  though  the  manifestation  need  not  be  brought  to  his  knowl- 
edge before  he  becomes  bound,  he  is  not  bound,  if  that  manifes- 
tation is  not  put  in  a  proper  way  to  be  in  the  usual  course  of 
events,  in  some  reasonable  time  communicated  to  him.  Thus  a 
letter  received  by  mail  containing  a  proposal,  may  be  answered 
by  letter  by  mail,  containing  the  acceptance.  And  in  general, 
as  soon  as  the  answering  letter  is  mailed,  the  contract  is  con- 
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eluded.  Though  one  party  does  not  know  of  the  acceptance,  the 
manifestation  thereof  is  put  in  the  proper  way  of  reaching  him. 

In  the  case  in  hand,  the  plaintiff  determined  to  accept.  But  a 
mental  determination  not  indicated  by  speech,  or  put  in  course 
of  indication  by  act  to  the  other  party,  is  not  an  acceptance 
which  will  bind  the  other.  Nor  does  an  act,  which,  in  itself,  is 
no  indication  of  an  acceptance,  become  such,  because  accom- 
panied by  an  unevinced  mental  determination.  Where  the  act 
uninterpreted  by  concurrent  evidence  of  the  mental  purpose 
accompanying  it,  is  as  well  referable  to  one  state  of  facts  as 
another,  it  is  no  indication  to  the  other  party  of  an  acceptance, 
and  does  not  operate  to  hold  him  to  his  offer. 

Conceding  that  the  testimony  shows  that  the  plaintiff  did 
resolve  to  accept  this  offer,  he  did  no  act  which  indicated  an 
acceptance  of  it  to  the  defendants.  He,  a  carpenter  and  builder, 
purchased  stuff  for  the  work.  But  it  was  stuff  as  fit  for  any 
other  like  work.  He  began  work  upon  the  stuff,  but  as  he  would 
have  done  for  any  other  like  work.  There  was  nothing  in  his 
thought  formed  but  not  uttered,  or  in  his  acts,  that  indicated 
or  set  in  motion  an  indication  to  the  defendants  of  his  accept- 
ance of  their  offer,  or  which  could  necessarily  result  therein. 

But  the  charge  of  the  learned  judge  was  fairly  to  be  under- 
stood by  the  jury  as  laying  down  the  rule  to  them^  that  the 
plaintiff  need  not  indicate  to  the  defendants  his  acceptance  of 
their  offer;  and  that  the  purchase  of  stuff  and  working  on  it 
after  receiving  the  note,  made  a  binding  contract  between  the 
parties.     In  this  we  think  the  learned  judge  fell  into  error. 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  of  the  action. 

All  concur,  but  Allen,  J.,  not  voting. 

Judgment  reversed,  and  new  trial  ordered. 


FORMATION  OF  A  VALID  CONTRACT. 


An  Offer  or  its  Acceptance  or  Both  may  he  Made  either  by 
Words  or  by  Conduct. 

FOGG  V.  PORTSMOUTH  ATHEN^UM. 

44  New  Hampshire,  115.     1862. 

Assumpsit. 

The  case  was  submitted  to  the  decision  of  the  court  upon  the 
following-  aiireed  statement  of  facts: 

The  defendants  are  a  corporation  whose  object  is  the  support 
of  a  library  and  public  reading-room,  at  which  latter  a  large 
number  of  newspapers  are  taken.  Some  are  subscribed  and 
paid  for  by  the  defendants ;  others  are  placed  there  gratuitously 
by  the  publishers  and  others ;  and  some  are  sent  there  apparently 
for  advertising  purposes  merely,  and  of  course  gratuitously. 

The  Independent  Democrat  newspaper  was  furnished  to  the 
defendants,  through  the  mail,  by  its  then  publishers,  from  Vol. 
3,  No.  1  (May  1,  1847).  On  the  29th  day  of  November,  1848, 
a  bill  for  the  paper,  from  Vol.  3,  No.  1  (May  1,  1847),  to  Vol. 
5,  No.  1  (May  1,  1849),  two  years,  at  $1.50  per  year  was  pre- 
sented to  the  defendants  by  one  T.  H.  Miller,  agent  for  the  then 
publishers,  for  payment.  The  defendants  objected  that  they 
had  never  subscribed  for  the  paper,  and  were  not  bound  to  pay 
for  it.  They  at  first  refused  on  that  ground  to  pay  for  it,  but 
finally  paid  the  bill  to  said  Miller,  and  took  upon  the  back 
thereof  a  receipt  in  the  following  words  and  figures: 

"Nov.  29,  1848. 
"The  within  bill  paid  this  day,  and  the  paper  is  henceforth 
to  be  discontinued. 

"T.  H.  Mn.LER,  for  Hood  &  Co." 

Hood  &  Co.  were  the  publishers  of  the  paper  from  May  1, 
1847,  until  February  12,  1849,  when  that  firm  was  dissolved, 
and  the  paper  was  afterward  published  by  the  present  plaintiffs. 
The  change  of  publishers  was  announced,  editorially  and  other- 
wise, in  the  paper  of  February  15,  1849,  and  the  names  of  the 
new  publishers  were  conspicuously  inserted  in  each  subsequent 
number  of  the  paper,  but  it  did  not  appear  that  the  change  was 
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actually  known  to  Mr.  Hatch,  the  secretary  and  treasurer  of  the 
corporation,  who  settled  the  above-named  bill,  and  who  con- 
tinued in  the  office  till  January,  1850. 

The  plaintiffs  had  no  knowledge  of  the  agreement  of  the  agent 
of  Hood  &  Co.  to  discontinue  the  paper,  as  set  forth  in  the 
receipt  of  November  29,  1848,  until  notified  thereof  by  the 
defendants,  after  they  had  furnished  the  paper  to  the  defend- 
ants for  a  year  or  more;  the  books  of  Hood  &  Co.,  which  came 
into  their  hands,  only  showing  that  the  defendants  had  paid  for 
the  paper,  in  advance,  to  May  1,  1849. 

After  the  payment  of  the  bill  and  the  giving  of  the  receipt 
above  recited,  the  paper  continued  to  be  regularly  forwarded  by 
its  publishers,  through  the  mail,  to  the  defendants,  from  the 
date  of  said  receipt  until  May  1,  1849,  the  expiration  of  the 
period  named  in  said  bill;  and  was  in  Like  manner  forwarded 
from  May  1,  1849,  to  January  1,  1860,  or  from  Vol.  5,  No.  1,  to 
Vol.  15,  No.  35  inclusive  the  period  claimed  to  be  recovered  for 
in  this  suit ;  and  was  during  all  that  time  constantly  taken  from 
the  post-office  by  the  parties  employed  by  the  defendants  to  take 
charge  of  their  reading-room,  build  fires,  etc.,  and  placed  in  their 
reading-room.  Payment  was  several  times  demanded  during  the 
latter  period,  of  the  defendants,  by  an  agent  or  agents  of  the 
plaintiffs ;  but  the  defendants  refused  to  pay,  on  the  ground  that 
they  were  not  subscribers  for  the  paper. 

Conspicuously  printed  in  each  number  of  the  paper  sent  to 
and  received  by  the  defendants  were  the  following: 

"Terms  of  Publication:  By  mail,  express,  or  carrier,  $1.50  a 
year,  in  advance ;  $2  if  not  paid  within  the  year.  No  paper  dis- 
continued (except  at  the  option  of  the  publishers)  unless  all  ar- 
rearages are  paid." 

The  questions  arising  upon  the  foregoing  case  were  reserved 
and  assigned  to  the  determination  of  the  whole  court. 

Nesmith,  J.  There  is  no  pretense  upon  the  agreed  statement 
of  this  case  that  the  defendants  can  be  charged  upon  the  ground 
that  they  were  subscribers  for  the  plaintiffs'  newspaper,  or  that 
they  were  liable  in  consequence  of  the  existence  of  any  express 
contract  whatever.  But  the  question  now  is,  have  the  defendants 
so  conducted  as  to  make  themselves  liable  to  pay  for  the  plain-, 
tiffs'  newspaper  for  the  six  years  prior  to  tlie  date  of  the  plain- 
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tiffs'  writ,  under  an  implied  contract  raised  by  the  law  and 
made  applicable  to  this  case. 

If  the  seller  does  in  any  case  what  is  usual,  or  what  the  nature 
of  the  case  makes  convenient  and  proper,  to  pass  the  effectual 
control  of  the  goods  from  himself  to  the  buyer,  this  is  always  a 
delivery.  In  like  manner,  as  to  the  question  of  acceptance,  we 
must  inquire  into  the  intention  of  the  buyer,  as  evinced  by  his 
declarations  and  acts,  the  nature  of  the  goods,  and  the  circum- 
stances of  the  case.  If  the  buyer  intend  to  retain  possession  of 
the  goods,  and  manifests  this  intention  by  a  suitable  act,  it  is 
an  actual  acceptance  of  them;  or  this  intention  may  be  mani- 
fested by  a  great  variety  of  acts  in  accordance  with  the  varying 
circumstances  of  each  case.    2  Pars,  on  Con.  325. 

Again,  the  law  will  imply  an  assumpsit,  and  the  owner  of 
goods  has  been  permitted  to  recover  in  this  form  of  action,  where 
they  have  been  actually  applied,  appropriated,  ajid  converted 
by  the  defendant  to  his  own  beneficial  use.    Ilitchin  v.  Campbell, 

2  W.  Black,  827 ;  Johnson  v.  Spiller,  1  Dong.  167 ;  Hill  v.  Davis, 

3  N.  H.  384,  and  the  cases  there  cited. 

Where  there  has  been  such  a  specific  appropriation  of  the 
property  in  question,  the  property  passes,  subject  to  the  ven- 
dor's lien  for  the  price.  Rohde  v.  Thwaite^,  6  B.  &  Co.  392.  In 
Baines  v.  Jevons  (7  C.  &  P.  617),  the  question  was,  whether  the 
defendant  had  purchased  and  accepted  a  fire  engine.  It  was  a 
question  of  fact  for  the  .jury  to  determine.  Lord  Abinger  told 
the  jury,  if  the  defendant  had  treated  the  fire  engine  as  his  own, 
and  dealt  with  it  as  such,  if  so,  the  plaintiff  was  entitled  to 
recover  for  its  price.  And  the  jury  so  found.  2  Greenl.  Ev. 
sec.  108. 

In  Weatherby  v.  Bonham  (5  C.  &  P.  228),  the  plaintiff  was 
publisher  of  a  periodical  called  the  Racing  Calendar.  It  ap- 
peared that  he  had  for  some  years  supplied  a  copy  of  that  work, 
as  fast  as  the  numbers  came  out,  to  Mr.  Westbrook;  Westbrook 
died  in  the  year  1820;  the  defendant,  Bonham,  succeeded  to 
Westbrook 's  property,  and  went  to  live  in  his  house,  and  there 
kept  an  inn.  The  plaintiff,  not  knowing  of  Westbrook 's  death, 
continued  to  send  the  numbers  of  the  Calendar  as  they  were 
pul)lished,  by  the  stage-coach,  directed  to  Westbrook.  The 
plaintiff  proved  by  a  servant  that  they  were  received  by  the  de- 
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fendant,  and  no  evidence  was  given  that  the  defendant  had  ever 
offered  to  return  them.  The  action  was  brought  to  recover  the 
price  of  the  Calendar  for  the  years  1825  and  1826.  Talford,  for 
the  defendant,  objected  that  there  never  was  any  contract  be- 
tween the  plaintiff  and  the  present  defendant,  and  that  the 
plaintiff  did  not  know  him.  But  Lord  Tenterden  said:  "If 
the  defendant  received  the  books  and  used  them,  I  think  the 
action  is  maintainable.  Where  the  books  come  addressed  to  the 
deceased  gentleman  whose  estate  has  come  to  the  defendant,  and 
he  keeps  the  books,  I  think,  therefore,  he  is  clearly  liable  in 
this  form  of  action,  being  for  goods  sold  and  delivered." 

The  preceding  case  is  very  similar,  in  many  respects,  to  the 
case  before  us.  Agreeably  to  the  defendants'  settlement  with 
Hood  &  Co.,  their  contract  to  take  their  newspaper  expired  on 
the  first  of  May,  1849.  It  does  not  appear  that  the  fact  that 
the  paper  was  then  to  stop  was  communicated  to  the  present 
plaintiffs,  who  had  previously  become  the  proprietors  and  pub- 
lishers of  the  newspaper  establishment;  having  the  defendants' 
name  entered  on  their  books,  and  having  for  some  weeks  before 
that  time  forwarded  numbers  of  their  newspaper,  by  mail,  to 
the  defendants,  they,  after  the  first  day  of  May,  continued  so  to 
do  up  to  January  1,  1860.  During  this  period  of  time  the  defend- 
ants were  occasionally  requested,  by  the  plaintiff's  agent,  to  pay 
their  bill.  The  answer  was,  by  the  defendants,  we  are  not  sub- 
scribers to  your  newspaper.  But  the  evidence  is,  the  defendants 
used,  or  kept  the  plaintiffs'  books,  or  newspapers,  and  never 
offered  to  return  a  number,  as  they  reasonably  might  have  done, 
if  they  would  have  avoided  the  liability  to  pay  for  them.  Nor 
did  they  ever  decline  to  take  the  newspapers  from  the  post-office. 

If  the  defendants  would  have  avoided  the  liability  to  pay  the 
plaintiffs,  they  might  reasonably  have  returned  the  paper  to  the 
plaintiffs,  or  given  them  notice  that  they  declined  to  take  the 
paper  longer. 

We  are  of  the  opinion  that  the  defendants  have  the  right  to 
avail  themselves  of  the  statute  of  limitations.  Therefore,  the 
plaintiffs  can  recover  no  more  of  their  account  than  is  embraced 
in  the  six  years  prior  to  the  date  of  their  writ,  and  at  the  sum 
of  $2  per  year,  with  interest,  from  date  of  writ,  or  the  date  of 
the  earliest  demand  of  the  plaintiffs'  claim  upon  the  defendants. 


FORMATION  OF  A  VALID  CONTRACT. 


Acceptance  Must  Be  Communicated-,  Which  May  Be  by  Words 

or  Conduct. 

HOBBS  V.  MASSASOIT  WHIP  COMPANY. 

158  Mass.  194. 

Contract,  upon  an  accoimt  annexed  for  one  hundred  and  eight 
dollars  and  fifty  cents,  for  2,350  eelskins  sold  by  the  plaintiff 
to  the  defendant.  At  the  trial  in  the  Superior  Court,  before 
Hammond,  J.,  it  appeared  in  evidence  that  the  plaintiff  lived 
in  Sau<;iis,  and  the  defendant  had  its  usual  place  of  business  in 
Westfield,  and  was  engaged  in  the  manufacture  of  whips. 

The  plaintiff  testified  that  he  delivered  the  skins  in  question 
to  one  Harding  of  Lynn,  on  February  18th,  1890,  who  upon 
the  same  or  the  following  day  forwarded  them  to  the  defendant; 
that  the  skins  were  in  good  condition  when  received  by  Hard- 
ing, 2,050  of  them  being  over  twenty-seven  inches  in  length 
each,  and  the  balance  over  twenty-two  inches  in  length  each; 
that  he  had  forwarded  eelskins  to  the  defendant  through  said 
Harding  several  different  times  in  1888  and  1889 ;  and  received 
payment  therefor  from  the  defendant;  that  he  knew  the  de- 
fendant used  such  skins  in  its  business  in  the  manufacture  of 
whips;  that  the  skins  sent  on  February  18th,  1890,  were  for 
such  use;  that  he  understood  that  all  skins  sent  by  him  were 
to  be  in  good  condition  and  over  twenty-two  inches  in  length, 
and  that  the  defendant  had  never  ordered  of  him  skins  less  than 
twenty-two  inches  in  length;  and  that  Harding  took  charge  of 
the  skins  for  liim  and  that  he  received  orders  through  Harding, 
but  that  Harding  was  not  his  agent. 

Harding,  who  was  called  as  a  witness,  testified  that  he  had 
some  correspondence  for  the  plaintiff'  with  the  defendant  in 
reference  to  skins;  that  he  acted  for  the  plaintiff*  in  forwarding 
skins  to  the  defendant;  and  in  receiving  pay  therefor,  and 
acted  for  the  plaintiff  in  giving  him  any  information,  order,  or 
notice  which  he  nxjeived  from  the  defendant  in  reference  to 
skins  sent  or  to  be  sent. 

The  defendant  contended  that  Harding  acted  as  the  plaintiff's 
agent.    The  plaintiff'  contended  that  Harding  acted  as  the  agent 
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of  the  defendant,  and  not  as  his  agent.  On  this  point  the  evi- 
dence was  conflicting,  and  the  question  was  submitted  to  the 
jury,  upon  instructions  not  excepted  to. 

Four  letters  were  offered  in  evidence,  three  of  which,  dated  in 
1889,  showed  transactions  between  the  plaintiff  and  the  defend- 
ant, and  the  fourth  of  which,  dated  Lynn,  February  18th,  1890, 
signed  by  Harding  and  addressed  to  the  defendant,  was  as  fol- 
lows: "We  send  you  to-day,  for  Mr.  Hobbs,  2,050  eelskins  at 
.05  and  300  at  .02." 

One  Pirnie,  president  of  the  defendant  corporation,  called  by 
the  defendant,  testified  that  before  February  18th,  1890,  the 
plaintiff  had  sent  eelskins  four  or  five  times  by  Harding  to  the 
defendant,  which  were  received  and  paid  for  by  the  defend- 
ant; that  the  defendant  agreed  to  pay  five  cents  each  for  eel- 
skins over  twenty-seven  inches  in  length,  and  two  cents  each 
for  eelskins  over  twenty-two  inches  in  length  and  less  than 
twenty-seven  inches,  suitable  for  use  in  the  defendant's  busi- 
ness; that  Harding  was  not  acting  for  the  defendant,  but  for 
the  plaintiff;  that  the  defendant  never  ordered  the  skins  in 
question,  and  did  not  purchase  them  in  any  manner,  and  that 
no  officer  or  employe  of  the  corporation  except  himself  had  au- 
thority to  order  or  purchase  skins,  and  that  he  never  ordered  or 
purchased  those  in  question;  that  skins  came  from  Hobbs 
through  Harding  on  February  19th  or  20th,  1890,  and  were  at 
once  examined  by  him,  and  found  to  be  less  than  twenty-two 
inches  in  length,  and  found  to  be  unfit  for  use,  and  that  he  noti- 
fied Harding  at  once,  in  writing,  that  the  skins  were  unfit  for 
use,  and  that  they  were  held  subject  to  the  plaintiff's  order; 
that  the  skins  remained  some  months  at  the  defendant's  place 
of  business  in  Westfield,  and  were  then  destroyed ;  and  that  the 
defendant  received  no  other  skins  in  the  month  of  February 
from  the  plaintiff  or  from  any  other  person. 

One  Case,  the  defendant's  shipping  clerk,  and  one  Gowdy,  the 
defendant's  treasurer,  testified  that  the  skins  sent  on  February 
18th,  1890,  and  received  February  19th  or  20th,  1890,  were  ex- 
amined by  them,  and  were  very  short,  in  very  bad  shape,  not 
fit  for  use,  and  worthless. 

The  judge  instructed  the  jury  that  the  plaintiff  could  not 
recover  for  eelskins  less  than  twenty-two  inches  in  length,  nor 
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for  any  of  the  eelskins  if  they  were  in  the  condition  described  by 
the  witnesses  for  the  defendant. 

The  plaintiff  denied  that  he  received  any  notice  from  the  de- 
fendant that  the  skins  were  not  suitable  for  use,  or  that  they 
were  held  subject  to  his  order. 

The  judge,  among  other  instructions,  also  gave  the  following: 
"Whether  there  was  any  prior  contract  or  not,  if  skins  are  sent 
to  them  (the  defendants)  and  they  see  fit,  whether  they  have 
agreed  to  take  them  or  not,  to  lie  back  and  say  nothing,  having 
reason  to  suppose  that  the  man  who  has  sent  them  believes  that 
they  are  taking  them,  since  they  say  nothing  about  it,  then,  if 
they  fail  to  notify,  you  would  be  warranted  in  finding  for  the 
plaintiff,  on  that  state  of  things." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendant alleged  exceptions.     .     .     . 

Holmes,  J.  This  is  an  action  for  the  price  of  eelskins  sent 
by  the  plaintiff  to  the  defendant,  and  kept  by  the  defendant 
some  months,  until  they  were  destroyed.  It  must  be  taken  that 
the  plaintiff  received  no  notice  that  the  defendants  declined  to 
accept  the  skins.  The  case  comes  before  us  on  exceptions  to  an 
instniction  to  the  jury,  that,  whether  there  was  any  prior  con- 
tract or  not,  if  skins  are  sent  to  the  defendant,  and  it  sees  fit, 
whether  it  has  agreed  to  take  them  or  not,  to  lie  back,  and  to 
say  nothing,  having  reason  to  suppose  that  the  man  who  has 
sent  them  believes  that  it  is  taking  them,  since  it  says  nothing 
about  it,  then,  if  it  fails  to  notify,  the  jury  would  be  warranted 
in  finding  for  the  plaintiff. 

Standing  alone,  and  unexplained,  this  proposition  might 
seem  to  imply  that  one  stranger  may  impose  a  duty  upon  an- 
other, and  make  him  a  purchaser,  in  spite  of  himself,  by  sending 
goods  to  him,  unless  he  will  take  the  trouble,  and  be  at  the  ex- 
pense, of  notifying  the  sender  that  he  will  not  buy.  The  case 
was  argued  for  the  defendant  on  that  interpretation.  But,  in 
view  of  the  evidence,  we  do  not  understand  that  to  have  been 
the  meaning  of  the  judge,  and  we  do  not  think  that  the  jury  can 
have  understood  that  to  have  been  his  meaning.  The  plaintiff 
was  not  a  stranger  to  the  defendant,  even  if  there  was  no  con- 
tract between  them.  He  had  sent  eelskins  in  the  same  way  four 
or  five  times  before,  and  they  had  been  accepted  and  paid  for. 
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On  the  defendant's  testimony,  it  is  fair  to  assume  that,  if  it 
had  admitted  the  eelskins  to  be  over  twenty-two  inches  in  length, 
and  fit  for  its  business,  as  the  plaintiff  testified,  and  the  jury 
found  that  they  were,  it  would  have  accepted  them;  that  this 
was  understood  by  the  plaintiff;  and,  indeed,  that  there  was 
a  standing  offer  to  him  for  such  skins.  In  such  a  condition  of 
things,  the  plaintiff  was  warranted  in  sending  the  defendant 
skins  conforming  to  the  requirements,  and  even  if  the  offer  was 
not  such  that  the  contract  was  made  as  soon  as  skins  correspond- 
ing to  its  terms  were  sent,  sending  them  did  impose  on  the  de- 
fendant a  duty  to  act  about  them;  and  silence  on  its  part,  cou- 
pled with  a  retention  of  the  skins  for  an  unreasonable  time, 
might  be  found  by  the  jury  to  warrant  the  plaintiff  in  assum- 
ing that  they  were  accepted,  and  thus  to  amount  to  an  accept- 
ance. See  Bushel  v.  Wheeler,  15  Q.  B.  442;  Benjamin  on  Sales, 
§§162-164;  Taylor  v.  Dexter  Engine  Co.,  146  Mass.  613,  615. 
The  proposition  stands  on  the  general  principle  that  conduct 
which  imports  acceptance  or  assent  is  acceptance  or  assent  in  the 
view  of  the  law,  whatever  may  have  been  the  actual  state  of 
mind  of  the  party — a  principle  sometimes  lost  sight  of  in  the 
cases.  O'Donnell  v.  Clinton,  145  Mass.  461,  463;  McCarthy 
V.  Boston  &  Lowell  Railroad,  148  Mass.  550,  552. 
Exceptions  overruled. 
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Assumpsit  to  recover  upon  two  policies  of  insurance. 

At  the  close  of  the  testimony,  the  defendant  requested  the 
court  to  charge  the  jury  that  there  was  no  evidence  of  an  accept- 
ance by  the  defendant  of  the  offer  of  the  plaintiff  to  renew 
the  policies,  and  to  direct  a  verdict  for  the  defendant.  The 
court  refused  the  request,  and  submitted  the  question  to  the 
jury.     Verdict  for  plaintiff. 

Green,  J.  We  find  ourselves  unable  to  discover  any  evidence 
of  a  contractual  relation  between  the  parties  to  this  litigation. 
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The  contract  alli^ji-od  to  exist  was  not  founded  upon  any  writing, 
nor  upon  any  words,  nor  upon  any  act  done  by  the  defendant. 
It  was  founded  alone  upon  silence.  While  it  must  be  conceded 
that  circumstances  may  exist  which  will  impase  a  contractual 
obligation  by  mere  silence,  yet  it  must  be  admitted  that  such 
circumstances  are  exceptional  in  their  character,  and  of  ex- 
tremely rare  occurrence.  We  have  not  been  furnished  with  a 
perfect  instance  of  the  kind  by  the  counsel  on  either  side  of 
the  present  case.  Those  cited  for  defendant  in  error  had  some 
other  element  in  them  than  mere  silence,  which  contributed  to 
the  establishment  of  the  relation. 

But  in  any  point  of  view  it  is  difficult  to  understand  how  a 
legal  liability  can  arise  out  of  the  mere  silence  of  the  party 
sought  to  be  affected,  unless  he  was  subject  to  a  duty  of  speech, 
which  was  neglected  to  the  harm  of  the  other  party.  If  there 
was  no  duty  of  speech,  there  could  be  no  harmful  omission 
arising  from  mere  silence.  Take  the  present  case  as  an  illus- 
tration. The  alleged  contract  was  a  contract  of  fire  insurance. 
The  plaintiff  held  two  policies  against  the  defendant,  but  they 
had  expired  before  the  loss  occurred  and  had  not  been  formally 
renewed.  At  the  time  of  the  fire,  the  plaintiff  held  no  policy 
against  the  defendant.  But  he  claims  that  the  defendant  agreed 
to  continue  the  operation  of  the  expired  policies  by  what  he 
calls  "binding"  them.  How  does  he  prove  this?  He  calls  a 
clerk,  w^ho  took  the  two  policies  in  question,  along  with  other 
policies  of  another  person,  to  the  agent  of  the  defendant  to 
have  them  renewed,  and  this  is  the  account  he  gives  of  what 
took  place:  "The  Royal  Company  had  some  policies  to  be  re- 
newed, and  I  went  in  and  bound  them.  Q.  State  what  was 
said  and  done.  A.  I  went  into  the  office  of  the  Royal  Company 
and  asked  them  to  bind  the  two  policies  of  Mr.  Beatty  expiring 
to-morrow.  The  court:  Who  were  the  policies  for?  A.  For 
Mr.  Beatty.  The  court:  That  is  your  name,  is  it  not?  A. 
Yes,  sir.  These  were  the  policies  in  question.  I  renewed  the 
policies  of  Mr.  Priestly  up  to  the  1st  of  April.  There  was  noth- 
ing more  said  about  the  Beatty  policies  at  that  time.  The  court : 
What  did  they  say?  .1.  They  did  not  say  anything,  but  I 
suppose  that  they  went  to  their  books  to  do  it.  They  com- 
menced to  talk  about  the  night  privilege,  and  that  was  the  only 
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subject  discussed."  Iii  his  further  examination  he  was  asked: 
*'Q.  Did  you  say  anything  about  those  policies  (Robert  Beat- 
ty's)  at  that  time?  A.  No,  sir;  I  only  spoke  of  the  two  policies 
for  William  Beatty.  Q.  What  did  you  say  about  them?  ^1. 
I  went  in  and  said,  'Mr.  Skinner,  will  you  renew  the  Beatty 
policies  and  the  night  privilege  for  Mr.  Priestly?'  and  that 
ended  it.  Q.  Were  the  other  companies  bound  in  the  same  way? 
A.  Yes,  sir;  and  I  asked  the  Royal  Company  to  bind  Mr. 
Beatty." 

The  foregoing  is  the  whole  of  the  testimony  for  the  plaintiff 
as  to  what  was  actually  said  at  the  time  when  it  is  alleged  the 
policies  were  bound.  It  will  be  perceived  that  all  that  the  wit- 
ness says  is,  that  he  asked  the  defendant's  agent  to  bind  the 
two  policies,  as  he  states  at  first,  or  to  renew  them,  as  he  says 
last.  He  received  no  answer,  nothing  was  said,  nor  was  any- 
thing done.  How  is  it  possible  to  make  a  contract  out  of  this? 
It  is  not  as  if  one  declares  or  states  a  fact  in  the  presence  of 
another  and  the  other  is  silent.  If  the  declaration  imposed  a 
duty  of  speech  on  peril  of  an  inference  from  silence,  the  fact 
of  silence  might  justify  the  inference  of  an  admission  of  the 
truth  of  the  declared  fact.  It  would  then  be  only  a  question 
of  hearing,  which  would  be  chiefly  if  not  entirely  for  the  jury. 
But  here  the  utterance  was  a  question  and  not  an  assertion,  and 
there  was  no  answer  to  the  question.  Instead  of  silence  being- 
evidence  of  an  agreement  to  do  the  thing  requested,  it  is  evi- 
'dence,  either  that  the  question  was  not  heard,  or  that  it  was 
not  intended  to  comply  with  the  request.  Especially  is  this  the 
case  when,  if  a  compliance  was  intended,  the  request  would  have 
been  followed  by  an  actual  doing  of  the  thing  requested.  But 
this  was  not  done;  how  then  can  it  be  said  it  was  agreed  to  be 
done?  There  is  literally  nothing  upon  which  to  base  the  infer- 
ence of  an  agreement,  upon  such  a  state  of  facts.  Hence  the 
matter  is  for  the  court  and  not  for  the  jury;  for  if  there  may 
not  be  an  inference  of  the  controverted  fact,  the  jury  must  not 
be  permitted  to  make  it. 

What  has  thus  far  been  said  relates  only  to  the  effect  of  the 
non-action  of  the  defendant,  either  in  responding  or  in  doing  the 
thing  requested.  There  remains  for  consideration  the  effect  of 
the  plaintiff's  non-action.    When  he  asked  the  question  whether 
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defendant  would  bind  or  renew  the  policies  and  obtained  no 
answer,  what  was  his  duty  1  Undoubtedly  to  repeat  his  question 
until  he  obtained  an  answer.  For  his  request  was  that  the 
defendant  should  make  a  contract  with  him,  and  the  defendant 
says  nothing.  Certainly  such  silence  is  not  an  assent  in  any 
sense.  There  should  be  something  done,  or  else  something  said 
before  it  is  possible  to  assume  that  a  contract  was  established. 
There  being  nothing  done  and  nothing  said,  there  is  no  footing 
upon  which  an  inference  of  an  agreement  can  stand.  But  what 
was  the  position  of  the  plaintiff?  lie  had  asked  the  defendant 
to  make  a  contract  with  him  and  the  defendant  had  not  agreed 
to  do  so ;  he  had  not  even  answered  the  question  whether  he 
would  do  so.  The  plaintiff  knew  he  had  obtained  no  answer,  but 
ho  tloes  not  repeat  the  question ;  he,  too,  is  silent  thereafter, 
and  he  does  not  get  the  thing  done  which  he  asks  to  be  done. 
Assuredly  it  was  his  duty  to  speak  again,  and  to  take  further 
action  if  he  really  intended  to  obtain  the  defendant's  assent. 
For  what  he  wanted  was  something  affirmative  and  positive,  and 
without  it  he  has  no  status.  But  he  desists,  and  does  and  says 
nothing  further.  And  so  it  is  that  the  whole  of  the  plaintiff's 
case  is  an  unanswered  request  to  the  defendant  to  make  a  con- 
tract with  the  plaintiff",  and  no  further  attempt  by  the  plaintiff 
to  obtain  an  answer,  and  no  actual  contract  made.  Out  of  such 
facts  it  is  not  possible  to  make  a  legal  inference  of  a  contract. 

The  other  facts  proved  and  offered  to  be  proved,  but  rejected 
improperly,  as  we  think,  and  supposed  by  each  to  be  consistent 
with  his  theory,  tend  much  more  strongly  in  favor  of  the  de- 
fendant's theory  than  of  the  plaintiff's.  It  is  not  necessary  to 
discuss  them,  since  the  other  views  we  have  expressed  are  fatal 
to  the  plaintiff's  claim.  Nor  do  I  concede  that  if  defendant 
heard  plaintiff's  request  and  made  no  answer,  an  inference  of 
assent  should  be  made.  For  the  hearing  of  a  request  and  not 
answering  it  is  as  consistent,  indeed,  more  consistent,  with  a  dis- 
sent than  an  assent.  If  one  is  asked  for  alms  on  the  street,  and 
hears  the  request,  but  makes  no  answer,  it  certainly  cannot  be 
inferred  that  he  intends  to  give  them.  In  the  present  case  there 
is  no  evidence  that  defendant  heard  the  plaintiff's  request,  and 
without  hearing  there  was,  of  course,  no  duty  of  speech. 

Judgment  reversed. 
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STENSGAARD  v.  SmTH. 

43  Minnesota,  11.     1890. 

Dickinson,  J.  This  action  is  for  the  recovery  of  damages  for 
breach  of  contract.  The  rulings  of  the  court  below,  upon  the 
trial,  were  based  upon  its  conclusion  that  no  contract  was  shown 
to  have  been  entered  into  between  these  parties.  We  are  called 
upon  to  review  the  case  upon  this  point.  The  plaintiff  was  en- 
gaged in  business  as  a  real-estate  broker.  On  the  11th  of  De- 
cember, 1886,  he  procured  the  defendant  to  execute  the  follow- 
ing instrument,  which  was  mostly  in  printed  form: 

"St.  Paul,  Dec.  11,  1886. 
"In  consideration  of  L.  T.  Stensgaard  agreeing  to  act 
as  agent  for  the  sale  of  the  property  hereinafter  mentioned, 
I  have  hereby  given  to  said  L.  T.  Stensgaard  the  exclusive 
sale,  for  three  months  from  date,  of  the  following  property, 
to  wit:  (Here  follows  a  description  of  the  property,  the 
terms  of  sale,  and  some  other  provisions  not  necessary  to  be 
stated.)  I  further  agree  to  pay  said  L.  T.  Stensgaard  a 
commission  of  two  and  one-half  per  cent  on  the  first  $2,000, 
and  two  and  one-half  per  cent  on  the  balance  of  the  pur- 
chase price,  for  his  services  rendered  in  selling  of  the 
above-mentioned  property,  whether  the  title  is  accepted  or 
not,  and  also  whatever  he  may  get  or  obtain  for  the  sale 
of  said  property  above  $17,000  for  such  property,  if  the 
property  is  sold. 

"John  Smith." 

The  evidence  showed  that  the  plaintiff  immediately  took  steps 
to  effect  the  sale  of  the  land,  posted  notices  upon  it,  published 
advertisements  in  newspapers,  and  individually  solicited  pur- 
chasers. About  a  month  subsequent  to  the  execution  by  the  de- 
fendant of  the  above  instrument,  he  himself  sold  the  property. 
This  constitutes  the  alleged  breach  of  contract  for  which  a  re- 
covery of  damages  is  sought. 

The  court  was  justified  in  its  conclusion  that  no  contract  was 
shown  to  have  been  entered  into,  and  hence  that  no  cause  of 
action  was  established.  The  writing  signed  by  the  defendant 
did  not  of  itself  constitute  a  contract  between  these  parties. 
In  terms  indicating  that  the  instrument  was  intended  to  be  at 
once  operative,  it  conferred  present  authority  on  the  plaintiff 
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to  sell  the  land,  and  included  th(>  promise  of  the  defendant  that, 
if  the  plaintiff  should  sell  the  land,  he  should  receive  the  stated 
compensation.  This  alone  was  no  contract,  for  there  was  no 
mutuality  of  obligation,  nor  any  other  consideration  for  the 
agreement  of  the  defendant.  The  plaintiff  did  not  by  this  in- 
strument obligate  himself  to  do  anything,  and  therefore  the 
other  party  was  not  bound.  Bailey  v.  Austrian,  19  Minn.  465 
(535) ;  Tarbox  v.  Gotzian,  20  Minn.  122  (139).  If,  acting  under 
the  authority  thus  conferred,  the  plaintiff  had,  before  its  rev- 
ocation, sold  the  land,  such  performance  would  have  completed 
a  contract,  and  the  plaintiff'  would  have  earned  the  compensa- 
tion promised  by  the  defendant  for  such  performance.  An- 
dreas V.  Ilolcombe,  22  Minn.  339;  Ellsworth  v.  Southern  Minn. 
Ry.  Extension  Co.,  31  Minn.  543.  But  so  long  tis  this  remained 
a  mere  present  authorization  to  sell,  without  contract  obliga- 
tions having  been  fixed,  it  was  revocable  by  the  defendant.  The 
instrument  does,  it  is  true,  commence  with  the  words:  "In 
consideration  of  L.  T.  Stensgaard  agreeing  to  act  as  agent  for 
the  sale  of  the  property,"  etc.;  but  no  such  agreement  on  the 
part  of  the  plaintiff'  was  shown  on  the  trial  to  have  been  ac- 
tually made,  although  it  was  incumbent  upon  him  to  establish 
the  existence  of  a  contract  as  the  basis  of  his  action.  This  in- 
strument does  not  contain  an  agreement  on  the  part  of  the  plain- 
tiff', for  he  is  no  party  to  its  execution.  It  expresses  no  promise 
or  agreement  except  that  of  the  defendant.  It  may  be  added 
that  the  language  of  the  "consideration"  clause  is  not  such 
as  naturally  expresses  the  fact  of  an  agreement  having  been 
already  made  on  the  part  of  the  plaintiff.  Of  course,  no  con- 
sideration was  necessary  to  support  the  present,  but  revocable, 
authorization  to  sell.  It  is  difficult  to  give  any  practical  effect 
to  this  clause  in  the  construction  of  the  instrument.  It  seems 
probable,  in  the  absence  of  proof  of  such  an  agreement,  that 
this  clause  had  no  reference  to  any  actual  agreement  between 
these  parties,  but  was  a  part  of  the  printed  matter  which  the 
plaintiff  had  prepared  for  use  in  his  business,  with  the  intention 
of  making  it  effectual  by  his  own  signature.  If  he  had  ap- 
pended to  this  instrument  his  agreement  to  accept  the  agency, 
or  even  if  he  had  signed  this  instrument,  this  clause  would  have 
had  an  obvious  meaning. 
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This  instrument,  executed  only  by  the  defendant,  was  ef- 
fectual, as  we  have  said,  as  a  present,  but  revocable,  grant  of 
authority  to  sell.  It  involved,  moreover,  an  offer  on  the  part  of 
the  defendant  to  contract  with  the  plaintiff  that  the  latter  should 
have,  for  the  period  of  three  months,  the  exclusive  right  to  sell 
the  land.  This  action  is  based  upon  the  theory  that  such  a  con- 
tract was  entered  into;  but,  to  constitute  such  a  contract,  it 
was  necessary  that  the  plaintiff  should  in  some  way  signify  his 
acceptance  of  the  offer,  so  as  to  place  himself  under  the  recipro- 
cal obligation  to  exert  himself  during  the  whole  period  named 
to  effect  a  sale.  No  express  agreement  was  shown.  The  mere 
receiving  and  retaining  this  instrument  did  not  import  an  agree- 
ment thus  to  act  for  the  period  named,  for  the  reason  that, 
whether  the  plaintiff  should  be  willing  to  take  upon  himself  that 
obligation  or  not,  he  might  accept  and  act  upon  the  revocable 
authority  to  sell  expressed  in  the  writing ;  and  if  he  should  suc- 
ceed in  effecting  a  sale  before  the  power  should  be  revoked,  he 
would  earn  the  commission  specified.  In  other  words,  the  instru- 
ment was  presently  effectual  and  of  advantage  to  him,  whether 
he  chose  to  place  himself  under  contract  obligations  or  not.  For 
the  same  reason  the  fact  that  for  a  day  or  a  month  he  availed 
himself  of  the  right  to  sell  conferred  by  the  defendant,  by  at- 
tempting to  make  a  sale,  does  not  justify  the  inference,  in  an 
action  where  the  burden  is  on  the  plaintiff  to  prove  a  contract, 
that  he  had  accepted  the  offer  of  the  defendant  to  conclude  a 
contract  covering  the  period  of  three  months,  so  that  he  could 
not  have  discontinued  his  efforts  without  rendering  himself  lia- 
ble in  damages.  In  brief,  it  was  in  the  power  of  the  plaintiff 
either  to  convert  the  defendant's  offer  and  authorization  into 
a  complete  contract,  or  to  act  upon  it  as  a  naked  revocable 
power,  or  to  do  nothing  at  all.  He  appears  to  have  simply 
availed  himself,  for  about  a  month,  of  the  naked  present  right 
to  sell  if  he  could  do  so.  He  cannot  now  complain  that  the  land- 
owner then  revoked  the  authority  which  was  still  unexecuted.  It 
may  be  added  that  there  was  no  attempt  at  the  trial  to  show 
that  the  plaintiff'  notified  the  defendant  that  he  was  endeavor- 
ing to  sell  the  land;  and  there  is  but  little,  if  any,  ground  for 
an  inference  from  the  evidence  that  the  defendant  in  fact 
knew  it. 
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The  case  is  distinguishable  from  those  where,  under  a  uni- 
lateral promise,  there  has  been  a  performance  by  the  other  party 
of  services,  or  other  thing  to  be  done,  for  which,  by  the  tenns 
of  the  promise,  compensation  was  to  be  made.  Such  was  the 
case  of  Goward  v.  Waters  (98  Mass.  596),  relied  upon  by  the 
appellant  as  being  strictly  analogous  to  this  case.  In  the  case 
before  us,  compensation  was  to  be  paid  only  in  case  of  a  sale 
of  the  land  by  the  plaintiff.  He  can  recover  nothing  for  what 
he  did,  unless  there  was  a  complete  contract;  in  which  case,  of 
course,  he  might  have  recovered  damages  for  its  breach. 

Order  affirmed. 

(A  motion  for  a  reargument  of  this  case  was  denied  April  9, 
1890.) 


Offer  on  Time — Mutual  Assent* 

DICKINSON  V.  DODDS. 
L.  R.  2  Chancery  Division,  463. 

On  Wednesday,  June  10th,  1874,  the  defendant,  John  Dodds, 
signed  and  delivered  to  the  plaintiff,  George  Dickinson,  a  memo- 
randum, of  which  the  material  part  was  as  follows: 

"I  hereby  agree  to  sell  to  Mr.  George  Dickinson  the  whole  of 
the  dwelling-houses,  garden  ground,  stabling,  and  outbuildings 
thereto  belonging,  situate  at  Croft,  belonging  to  me,  for  the  sum 
of  £800.     As  witness  mv  hand  this  tenth  day  of  June,  1874. 

"£800.  '  (Signed)  John  Dodds." 

"P.  S.— This  offer  to  be  left  over  until  Friday,  9  o'clock  a. 
M.  J.  D.  (the  twelfth),  12th  June,  1874. 

(Signed)  "John  Dodds." 

The  bill  alleged  that  Dodds  understood  and  intended  that  the 
plaintiff  should  have  until  Friday,  9  a.  m.,  within  which  to  de- 
termine whether  he  would  or  would  not  purchase,  and  that  he 
should  absolutely  have  until  that  time  the  refusal  of  the  prop- 
erty at  the  price  of  £800,  and  that  the  plaintiff,  in  fact,  deter- 
mined to  accept  the  off'er  on  the  morning  of  Thursday,  June 

*  See  Sec.  419,  Vol.  4,  Cyclopedia  of  Law. 
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11th,  but  did  not  at  once  signify  his  acceptance  to  Dodds,  be- 
lieving that  he  had  the  power  to  accept  it  until  9  a.  m.  on  the 
Friday. 

In  the  afternoon  of  Thursday  the  plaintiff  was  informed  by 
a  Mr.  Berry  that  Dodds  had  been  offering  or  agreeing  to  sell 
the  property  to  Thomas  Allan,  the  other  defendant.  Thereupon 
the  plaintiff,  at  about  half-past  seven  in  the  evening,  went  to 
the  house  of  Mrs.  Burgess,  the  mother-in-law  of  Dodds,  where 
he  was  then  staying,  and  left  with  her  a  formal  acceptance  in 
writing  of  the  offer  to  sell  the  property.  According  to  the  evi- 
dence of  Mrs.  Burgess,  this  dociunent  never  in  fact  reached 
Dodds,  she  having  forgotten  to  give  it  to  him. 

On  the  following  (Friday)  morning,  at  about  seven  o'clock. 
Berry,  who  was  acting  as  agent  for  Dickinson,  found  Dodds  at 
the  Darlington  railway  station,  and  handed  him  a  duplicate  of 
the  acceptance  by  Dickinson,  and  explained  to  Dodds  its  pur- 
port. He  replied  that  it  was  too  late,  as  he  had  sold  the  prop- 
erty. A  few  minutes  later  Dickinson  himself  found  Dodds 
entering  a  railway  carriage,  and  handed  him  another  duplicate 
of  the  notice  of  acceptance,  but  Dodds  declined  to  receive  it, 
saying,  "You  are  too  late.     I  have  sold  the  property," 

It  appeared  that  on  the  day  before,  Thursday,  June  11th, 
Dodds  had  signed  a  formal  contract  for  the  sale  of  the  property 
to  the  defendant  Allan  for  £800,  and  had  received  from  him 
a  deposit  of  £40. 

The  bill  in  this  suit  prayed  that  the  defendant  Dodds  might 
be  decreed  specifically  to  perform  the  contract  of  June  10th, 
1874;  that  he  might  be  restrained  from  conveying  the  property 
to  Allan;  that  Allan  might  be  restrained  from  taking  any  such 
conveyance;  that,  if  any  such  conveyance  had  been  or  should 
be  made,  Allan  might  be  declared  a  trustee  of  the  property 
for,  and  might  be  directed  to  convey  the  property  to,  the  plain- 
tiff; and  for  damages. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  Eacon 
on  January  25th,  1876. 

Kay,  Q.  C,  and  Caldecott  for  the  plaintiff. 

Swanston,  Q.  C,  and  Crossley  for  the  defendant  Dodds. 

Jackson,  Q.  C,  and  Gazdar  for  the  defendant  Allan. 

Bacon,   V.   C,   after  remarking  that  the  case    involved    no 
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question  of  unfairness  or  inequality,  and  after  stating  the  terms 
of  the  document  of  June  10th,  1874,  and  the  statement  of  the 
defendant 's  ease  as  given  in  his  answer,  continued : 

I  consider  that  to  be  one  agreement,  and  I  think  the  terms 
of  the  agreement  put  an  end  to  any  question  of  nudum  pactum. 
I  think  the  inducement  for  the  plaintiff  to  enter  into  the  con- 
tract was  the  defendant's  compliance  with  the  plaintiff's  request 
that  there  should  be  some  time  allowed  to  him  to  determine 
whether  he  would  accept  it  or  not.  But  whether  the  letter  is 
read  with  or  without  the  postscript,  it  is,  in  my  judgment,  as 
plain  and  clear  a  contract  for  sale  as  can  be  expressed  in  words, 
one  of  the  terms  of  that  contract  being  that  the  plaintiff  shall 
not  be  called  upon  to  accept,  or  to  testify  his  acceptance  until 
9  o'clock  on  the  morning  of  June  12th.  I  see,  therefore,  no 
reason  why  the  court  should  not  enforce  the  specific  perform- 
ance of  the  contract,  if  it  finds  that  all  the  conditions  have  been 
complied  with. 

Then  what  are  the  facts?  It  is  clear  that  a  plain,  explicit 
acceptance  of  the  contract  was,  on  Thursday,  June  11th,  deliv- 
ered by  the  plaintiff  at  the  place  of  abode  of  the  defendant, 
and  ought  to  have  come  to  his  hands.  Whether  it  came  to  his 
hands  or  not,  the  fact  remains  that,  within  the  time  limited,  the 
plaintiff  did  accept  and  testify  his  acceptance.  From  that  mo- 
ment the  plaintiff  was  bound,  and  the  defendant  could  at  any 
time,  notwitlLstanding  Allan,  have  filed  a  bill  against  the  plain- 
tiff for  the  specific  performance  of  the  contract  which  he  had 
entered  into,  and  which  the  defendant  had  accepted. 

I  am  at  a  loss  to  guess  upon  what  ground  it  can  be  said  that 
it  is  not  a  contract  which  the  Court  will  enforce.  It  cannot 
be  on  the  ground  that  the  defendant  had  entered  into  a  contract 
with  Allan,  because,  giving  to  the  defendant  all  the  latitude 
which  can  be  desired,  admitting  that  he  had  the  same  time  to 
change  his  mind  as  he,  by  the  agreement,  gave  to  the  plaintiff — 
the  law,  I  take  it,  is  clear  on  the  authorities,  that  if  a  contract, 
unilateral  in  its  shape,  is  completed  by  the  acceptance  of  the 
party  on  the  other  side,  it  becomes  a  perfectly  valid  and  bind- 
ing contract.  It  may  be  withdrawn  from  by  one  of  the  parties 
in  the  mean  time,  but,  in  order  to  be  withdrawn  from,  infor- 
mation of  that  fact  must  be  conveyed  to  the  mind  of  the  per- 
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son  who  is  to  be  affected  by  it.  It  will  not  do  for  the  defendant 
to  say,  ''I  made  up  my  mind  that  I  would  withdraw,  but  I  did 
not  tell  the  plaintiff ;  I  did  not  say  anything  to  the  plaintiff  until 
after  he  had  told  me  by  a  written  notice  and  with  a  loud  voice 
that  he  accepted  the  option  which  had  been  left  to  him  by  the 
agreement."  In  my  opinion,  after  that  hour  on  Friday,  earlier 
than  9  o'clock,  when  the  plaintiff  and  defendant  met,  if  not 
before,  the  contract  was  complete,  and  neither  party  could  re- 
tire from  it. 

It  is  said  that  the  authorities  justify  the  defendant's  conten- 
tion that  he  is  not  bound  to  perform  this  agreement,  and  the 
case  of  Cooke  v.  Oxley  was  referred  to.  But  I  find  that  the 
judgment  in  Cooke  v.  Oxley  went  solely  upon  the  pleadings.  It 
was  a  rule  to  show  cause  why  judgment  should  not  be  arrested, 
therefore  it  must  have  been  upon  the  pleadings.  Now,  the 
pleadings  were  that  the  vendor  in  that  case  proposed  to  sell  to 
the  defendant.  There  was  no  suggestion  of  any  agreement  which 
could  be  enforced.  The  defendant  proposed  to  the  plaintiff  to 
sell  and  deliver,  if  the  plaintiff  would  agree  to  purchase  upon 
the  terms  offered,  and  give  notice  at  an  earlier  hour  than  four 
of  the  afternoon  of  that  day;  and  the  plaintiff  says  he  agreed 
to  purchase,  but  does  not  say  the  defendant  agreed  to  sell.  He 
agreed  to  purchase,  and  gave  notice  before  4  o'clock  in  the  af- 
ternoon. Although  the  case  is  not  so  clearly  and  satisfactorily 
reported  as  might  be  desired,  it  is  only  necessary  to  read  the 
judgment  to  see  that  it  proceeds  solely  upon  this  allegation 
in  the  pleadings.  Buller,  J.,  says:  ''As  to  the  subsequent  time, 
the  promise  can  only  be  supported  upon  the  ground  of  a  new 
contract  made  at  4  o'clock;  but  there  was  no  pretense  for 
that."  Nor  was  there  the  slightest  allegation  in  the  pleadings 
for  that;  and  judgment  was  given  against  the  plaintiff. 

Routledge  v.  Grant  is  plainly  distinguishable  from  this  case 
upon  the  grounds  which  have  been  mentioned.  There  the  con- 
tract was  to  sell  on  certain  terms;  possession  to  be  given  upon 
a  particular  day.  Those  terms  were  varied,  and  therefore  no 
agreement  was  come  to;  and  when  the  intended  purchaser  was 
willing  to  relinquish  the  condition  which  he  imposed,  the  other 
said,  "No,  I  withdraw;  I  have  made  up  my  mind  not  to  sell  to 
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you;"  and  the  judgment  of  the  Court  was  that  he  was  perfectly- 
right. 

Then  Warner  v.  Willington  seems  to  point  out  the  law  in  the 
clearest  and  most  distinct  manner  possible.  An  offer  was  made 
— call  it  an  agreement  or  offer,  it  is  quite  indifferent.  It  was  so 
far  an  offer,  that  it  was  not  to  be  binding  unless  there  was  an 
acceptance,  and  before  acceptance  was  made,  the  offer  was  re- 
tracted, the  agreement  was  rescinded,  and  the  person  who  had 
then  the  character  of  vendor  declined  to  go  further  with  the 
arrangement,  which  had  been  begun  by  what  had  passed  between 
them.  In  the  present  case  I  read  the  agreement  as  a  positive 
engagement  on  the  part  of  the  defendant  Dodds  that  he  will 
sell  for  £800,  and,  not  a  promise,  but  an  agreement,  part  of  the 
same  instrument,  that  the  plaintiff  shall  not  be  called  upon 
to  express  his  acquiescence  in  that  agreement  until  Friday  at 
9  o'clock.  Before  Friday  at  9  o'clock  the  defendant  receives 
notice  of  acceptance.  Upon  what  ground  can  the  defendant  now 
be  let  off  his  contract?  It  is  said  that  Allan  can  sustain  his 
agreement  with  the  defendant,  because  at  the  time  when  they 
entered  into  the  contract  the  defendant  was  possessed  of  the 
property,  and  the  plaintiff  had  nothing  to  do  with  it.  But  it 
would  be  opening  the  door  to  fraud  of  the  most  flagrant  descrip- 
tion if  it  was  permitted  to  a  defendant,  the  owner  of  property, 
to  enter  into  a  binding  contract  to  sell,  and  then  sell  it  to  some- 
body else  and  say  that  by  the  fact  of  such  second  sale  he  has 
deprived  himself  of  the  property  which  he  has  agreed  to  sell 
by  the  first  contract.  That  is  what  Allan  says  in  substance,  for 
he  says  that  the  sale  to  him  was  a  retractation  which  deprived 
Dodds  of  the  equitable  interest  he  had  in  the  property,  although 
the  legal  estate  remained  in  him.  But  by  the  fact  of  the  agree- 
ment, and  by  the  relation  back  of  the  acceptance  (for  such  I 
must  hold  to  be  the  law),  to  the  date  of  the  agreement,  the 
property  in  equity  was  the  property  of  the  plaintiff,  and  Dodds 
had  nothing  to  sell  to  Allan.  The  property  remained  intact, 
unaffected  by  any  contract  with  Allan,  and  there  is  no  ground, 
in  my  opinion,  for  the  contention  that  the  contract  with  Allan 
can  be  supfKjrted.  It  would  be  doing  violence  to  principles  per- 
fectly well  known  and  often  acted  upon  in  this  Court.  I  think 
the  plaintiff  has  made  out  very  satisfactorily  his  title  to  a  de- 
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cree  for  specific  performance,  both  as  having  the  equitable  in- 
terest, which  he  asserts  is  vested  in  him,  and  as  being  a  pur- 
chaser of  the  property  for  valuable  consideration  without  no- 
tice against  both  Dodds,  the  vendor,  and  Allan,  who  has  entered 
into  the  contract  with  him. 

There  will  be  a  decree  for  specific  performance,  with  a  decla- 
ration that  Allan  has  no  interest  in  the  property;  and  the  plain- 
tiff will  be  at  liberty  to  deduct  his  costs  of  the  suit  out  of  his 
purchase-money. 

From  this  decision  both  the  defendants  appealed,  and  the  ap- 
peals were  heard  on  March  31st  and  April  1st,  1876. 

James,  L.  J.,  after  referring  to  the  document  of  June  10th, 
1874,  continued: 

The  document,  though  beginning  "I  hereby  agree  to  sell,'' 
was  nothing  but  an  offer,  and  was  only  intended  to  be  an  oft'er, 
for  the  plaintiff  himself  tells  us  that  he  required  time  to  con- 
sider whether  he  would  enter  into  an  agreement  or  not.  Unless 
both  parties  had  then  agreed  there  was  no  concluded  agreement 
then  made;  it  was  in  effect  and  substance  only  an  offer  to  sell. 
The  plaintiff,  being  minded  not  to  complete  the  bargain  at  that 
time,  added  this  memorandum — "This  offer  to  be  left  over  until 
Friday,  9  o'clock  a.  m.,  June  12th,  1874."  That  shows  it  was 
only  an  oft'er.  There  was  no  consideration  given  for  the  under- 
taking or  promise,  to  whatever  extent  it  may  be  considered 
binding,  to  keep  the  property  unsold  until  9  o'clock  on  Friday 
morning;  but  apparently  Dickinson  was  of  opinion,  and  prob- 
ably Dodds  was  of  the  same  opinion,  that  he  (Dodds)  was  bound 
by  that  promise,  and  could  not  in  any  way  withdraw  from  it, 
or  retract  it,  until  9  o'clock  on  Friday  morning,  and  this  prob- 
ably explains  a  good  deal  of  what  afterwards  took  place.  But  it 
is  clear  settled  law,  on  one  of  the  clearest  principles  of  law,  that 
this  promise,  being  a  mere  nudum  pactum,  was  not  binding, 
and  that  at  any  moment  before  a  complete  acceptance  by  Dick- 
inson of  the  offer,  Dodds  was  as  free  as  Dickinson  himself.  Well, 
that  being  the  state  of  things,  it  is  said  that  the  only  mode  in 
which  Dodds  could  assert  that  freedom  was  by  actually  and 
distinctly  saying  to  Dickinson,  "Now  I  withdraw  my  offer." 
It  appears  to  me  that  there  is  neither  principle  nor  authority 
for  the  proposition  that  there  must  be  an  express  and  actual 
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withdrawal  of  the  offer,  or  what  is  called  a  retractation.  It 
must,  to  constitute  a  contract,  appear  that  the  two  minds  were 
at  one,  at  the  same  moment  of  time — that  is,  that  there  was  an 
offer  continuing  up  to  the  time  of  the  acceptance.  If  there  was 
not  such  a  continuing  offer,  then  the  acceptance  comes  to  noth- 
ing. Of  course  it  may  well  be  that  the  one  man  is  bound  in 
some  way  or  other  to  let  the  other  man  know  that  his  mind 
with  regard  to  the  offer  has  been  changed;  but  in  this  case, 
beyond  all  question,  the  plaintiff'  knew  that  Dodds  wan  no  longer 
minded  to  sell  the  property  to  him  as  plainly  and  clearly  as  if 
Dodds  had  told  him  in  so  many  words,  "I  withdraw  the  offer." 
This  is  evident  from  the  plaintiff' 's  own  statements  in  the  bill. 

The  plaintiff  says  in  effect  that,  having  heard  and  knowing 
that  Dodds  was  no  longer  minded  to  sell  to  him,  and  that  he 
was  selling  or  had  sold  to  some  one  else,  thinking  that  he  could 
not  in  point  of  law  withdraw  his  offer,  meaning  to  fix  him  to 
it,  and  endeavoring  to  bind  him,  "I  went  to  the  house  where 
he  was  lodging,  and  saw  his  mother-in-law,  and  left  with  her 
an  acceptance  of  the  offer,  knowing  all  the  while  that  he  had 
entirely  changed  his  mind.  I  got  an  agent  to  watch  for  him 
at  7  o'clock  the  next  morning,  and  I  went  to  the  train  just  be- 
fore 9  o'clock,  in  order  that  I  might  catch  him  and  give  him 
my  notice  of  acceptance  just  before  9  o'clock,  and  when  that 
occurred  he  told  my  agent,  and  he  told  me,  you  are  too  late,  and 
he  then  threw  back  the  paper."  It  is  to  my  mind  quite  clear 
that  before  there  was  any  attempt  at  acceptance  by  the  plain- 
tiff', he  was  perfectly  well  aware  that  Dodds  had  changed  his 
mind,  and  that  he  had,  in  fact,  agi^eed  to  sell  the  property  to 
Allan.  It  is  impossible,  therefore,  to  say  there  was  ever  that 
existence  of  the  same  mind  between  the  two  parties  which  is 
essential  in  point  of  law  to  the  making  of  an  agreement.  I 
am  of  opinion,  therefore,  that  the  plaintiff'  has  failed  to  prove 
that  there  was  any  binding  contract  between  Dodds  and  him- 
self. 

IVIellish,  L.  J.  I  am  of  the  same  opinion.  The  first  ques- 
tion is,  whether  this  document  of  June  10th,  1874,  which  was 
signed  by  Dodds,  was  an  agreement  to  sell,  or  only  an  offer  to 
sell,  the  property  therein  mentioned  to  Dickinson;  and  I  am 
clearly  of  opinion  that  it  was  only  an  oft'er,  although  it  is  ia 
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the  first  part  of  it,  independently  of  the  postscript,  worded  as 
an  agrreement.  I  apprehend  that,  until  acceptance,  so  that  both 
parties  are  bound,  even  though  an  instrument  is  so  worded  a.s 
to  express  that  botli  parties  ag'rec,  it  is  in  point  of  law  only 
an  offer,  and,  until  both  parties  are  bound,  neither  party  is 
bound.  It  is  not  necessary  that  both  parties  should  be  bound 
within  the  Statute  of  Frauds,  for,  if  one  party  makes  an  offer 
in  writing-,  and  the  other  accepts  it  verbally,  that  will  be  suf- 
ficient to  bind  the  person  who  has  signed  the  written  document. 
But,  if  there  be  no  agreement,  either  verbally  or  in  writing-, 
then,  until  acceptance,  it  is  in  point  of  law  an  offer  only,  al- 
though worded  as  if  it  were  an  agreement.  But  it  is  hardly 
necessary  to  resort  to  that  doctrine  in  the  present  case,  because 
the  postscript  calls  it  an  offer,  and  says,  "this  offer  to  be  left 
over  until  Friday,  9  o'clock  a.  m. "  Well,  then,  this  being  only 
an  offer,  the  law  says — and  it  is  a  perfectly  clear  rule  of  law — 
that,  although  it  is  said  that  the  offer  is  to  be  left  open  until 
Friday  morning  at  9  o'clock,  that  did  not  bind  Dodds.  He  was 
not  in  point  of  law  bound  to  hold  the  offer  over  until  9  o'clock 
on  Friday  morning.  He  was  not  so  bound  either  in  law  or  in 
equity.  Well,  that  being  so,  when  on  the  next  day  he  made  an 
agreement  with  Allan  to  sell  the  property  to  him,  I  am  not 
aware  of  any  ground  on  which  it  can  be  said  that  that  contract 
with  Allan  was  not  as  good  and  binding  a  contract  as  ever  was 
made.  Assuming  Allan  to  have  known  (there  is  some  dispute 
about  it,  and  Allan  does  not  admit  that  he  knew  of  it,  but  I  will 
assume  that  he  did)  that  Dodds  had  made  the  offer  to  Dickin- 
son, and  had  given  him  till  Friday  morning  at  9  o'clock  to  ac- 
cept it,  still  in  point  of  law  that  could  not  prevent  Allan  from 
making  a  more  favorable  offer  than  Dickinson,  and  entering 
at  once  into  a  binding  agreement  with  Dodds. 

Then  Dickinson  is  informed  by  Berry  that  the  property  has 
been  sold  by  Dodds  to  Allan.  Berry  does  not  tell  us  from  whom 
he  heard  it,  but  he  says  that  he  did  hear  it,  that  he  knew  it, 
and  that  he  informed  Dickinson  of  it.  Now,  stopping  there, 
the  question  which  arises  is  this:  If  an  offer  has  been  made 
for  the  sale  of  property,  and  before  that  offer  is  accepted,  the 
person  who  has  made  the  offer  enters  into  a  binding  agreement 
to  sell  the  property  to  somebody  else,  and  the  pereon  to  whom 
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the  offer  was  first  made  receives  notice  in  some  way  that  the 
property  has  been  sold  to  another  person,  can  he  after  that  make 
a  binding-  contract  by  the  acceptance  of  tlie  offer?  I  am  of 
opinion  that  he  cannot.  The  law  may  be  right  or  wrong  in  say- 
ing that  a  person  who  has  given  to  another  a  certain  time  within 
which  to  accei)t  an  offer  is  not  bound  by  his  promise  to  give 
that  time ;  but,  if  he  is  not  bound  by  that  promise,  and  may 
still  sell  the  property  to  some  one  else,  and  if  it  be  the  law  that, 
in  order  to  make  a  contract,  the  two  minds  must  be  in  agree- 
ment at  some  one  time — (that  is,  at  the  time  of  the  acceptance) 
— how  is  it  possible  that  when  the  person  to  whom  the  offer  has 
been  made  knows  that  the  person  who  has  made  the  offer  has 
sold  the  property  to  some  one  else,  and  that,  in  fact,  he  has  not 
remained  in  the  same  mind  to  sell  it  to  him,  he  can  be  at  liberty 
to  accept  the  offer  and  thereby  make  a  binding  contract?  It 
seems  to  me  that  would  be  simply  absurd.  If  a  man  makes  an 
offer  to  sell  a  particular  horse  in  his  stable,  and  says,  "I  will 
give  you  until  the  day  after  to-morrow  to  accept  the  offer, ' '  and 
the  next  day  goes  and  sells  the  horse  to  somebody  else,  and  re- 
ceives the  purchase-money  from  him,  can  the  person  to  whom 
the  offer  was  originally  made  then  come  and  say,  "I  accept," 
so  as  to  make  a  binding  contract,  and  so  as  to  be  entitled  to 
recover  damages  for  the  non-delivery  of  the  hoi-se?  If  the  rule 
of  law  is  that  a  mere  offer  to  sell  property,  which  can  be  with- 
drawn at  any  time,  and  which  is  made  dependent  on  the  ac- 
ceptance of  the  person  to  whom  it  is  made,  is  a  mere  nudum 
pactum,  how  is  it  possible  that  the  person  to  whom  the  offer 
has  been  made  can  by  acceptance  make  a  binding  contract  after 
he  knows  that  the  person  who  has  made  the  offer  has  sold  the 
property  to  some  one  else?  It  is  admitted  law  that,  if  a  man 
who  makes  an  offer  dies,  the  offer  cannot  be  accepted  after  he 
is  dead,  and  parting  with  the  property  has  very  much  the  same 
effect  as  the  death  of  the  owner,  for  it  makos  the  performance 
of  the  offer  impossible.  I  am  clearly  of  opinion  that,  just  as 
when  a  man  who  has  made  an  oft'er  dies  before  it  is  accepted  it 
is  impossible  that  it  can  then  be  accepted,  so  when  once  the 
person  to  whom  the  offer  was  made  knows  that  the  property 
has  been  sold  to  some  one  else,  it  is  too  late  for  him  to  accept 
the  offer,  and  on  that  ground  I  am  clearly  of  opinion  that  there 
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was  no  binding  contract  for  the  sale  of  this  property  by  Dodds 
to  Dickinson,  and  even  if  there  had  been,  it  seems  to  me  that 
the  sale  of  the  property  to  Allan  was  first  in  point  of  time. 
However,  it  is  not  necessary  to  consider,  if  there  had  been  two 
binding'  contracts,  which  of  them  would  be  entitled  to  priority 
in  equity,  because  there  is  no  binding  contract  between  Dodds 
and  Dickinson. 

BAGG.VLLaVY,  J.  A.     I  entirely  concur  in  the  judgments  which 
have  been  pronounced. 


Validity  of  General  or  Public  Offer* 

WILLIAMS  V.  CARWARDINE. 

4  Barnewall  &  'Adolphus  621. 

Assumpsit  to  recover  £20,  which  the  defendant  promised  to 
pay  to  any  j)erson  who  should  give  such  information  as  might 
lead  to  a  discovery  of  the  murderer  of  Walter  Carwardine. 
Plea,  general  issue.  At  the  trial  before  Park,  J.,  at  the  last 
spring  assizes  for  the  county  of  Hereford,  the  following  ap- 
peared to  be  the  facts  of  the  case:  One  Walter  CarAvardine, 
the  brother  of  the  defendant,  was  seen  on  the  evening  of  March 
24th,  1831,  at  a  public-house  at  Hereford,  and  was  not  heard 
of  again  till  his  body  was  found  on  April  12th  in  the  river  Wye, 
about  two  miles  from  the  city.  An  inquest  was  held  on  the 
body  on  April  13th  and  the  following  days  till  the  19th;  and  it 
appearing  that  the  plaintiff  was  at  a  house  with  the  deceased 
on  the  night  he  was  supposed  to  have  been  murdered,  she  was 
examined  before  the  magistrates,  but  did  not  then  give  any 
information  which  led  to  the  apprehension  of  the  real  offender. 
On  April  25th  the  defendant  caused  a  hand-bill  to  be  published, 
stating  that  whoever  would  give  such  information  as  should  lead 
to  a  discovery  of  the  murderer  of  Walter  Carwardine  should, 
on  conviction,  receive  a  reward  of  £20;  and  any  person  con- 
cerned therein,  or  privy  thereto  (except  the  party  who  actually 

*  See  Sec,  420,  Vol.  4,  Cyclopedia  of  Law. 
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committed  the  offense),  should  be  entitled  to  such  reward,  and 
every  exertion  used  to  procure  a  pardon ;  and  it  then  added, 
that  information  was  to  be  given,  and  application  for  the  above 
reward  was  to  be  made  to  Mr.  William  Carwardine,  Ilolmer, 
near  Hereford.  Two  persons  were  tried  for  the  murder  at  the 
summer  assizes  1831,  but  acquitted.  Soon  after  this,  the  plain- 
tiff was  severely  beaten  and  bruised  by  one  Williams,  and  on 
August  23d,  1831,  believing  she  had  not  long  to  live,  and  to 
ease  her  conscience,  she  made  a  voluntary  statement,  containing 
information  which  led  to  the  subsequent  conviction  of  Williams. 
Upon  this  evidence  it  was  contended,  that  as  the  plaintiff'  was 
not  induced  by  the  reward  promised  by  the  defendant  to  give 
evidence,  the  law  would  not  imply  a  contract  by  the  defendant 
to  pay  her  the  £20.  The  learned  Judge  was  of  opinion,  that 
the  plaintiff',  having  given  the  information  which  led  to  the 
conviction  of  the  murderer,  had  performed  the  condition  on 
which  the  £20  was  to  become  payable,  and  was  therefore  enti- 
tled to  recover  it;  and  he  directed  the  jury  to  find  a  verdict  for 
the  plaintiff",  but  desired  them  to  find  specially  whether  she 
was  induced  to  give  the  information  by  the  offer  of  the  prom- 
ised reward.  The  jury  found  that  she  was  net  induced  by  the 
offer  of  the  reward,  but  by  other  motives. 

Curwood  now  moved  for  a  new  trial.  There  was  no  promise 
to  pay  the  plaintiff  the  sum  of  £20.  That  promise  could  only 
be  enforced  in  favor  of  persons  who  should  have  been  induced 
to  make  disclosures  by  the  promise  of  reward.  Here  the  jury 
have  found  that  the  plaintiff  was  induced  by  other  motives  to 
give  the  information.  They  have,  therefore,  negatived  any  con- 
tract on  the  part  of  the  defendant  with  the  plaintiff'. 

Denman,  C.  J.  The  plaintiff',  by  having  given  information 
which  led  to  the  conviction  of  the  murderer  of  Walter  Carwar- 
dine, has  brought  herself  wuthin  the  terms  of  the  advertisement, 
and  therefore  is  entitled  to  recover. 

LiTTLEDALE,  J.  The  advertisement  amounts  to  a  general 
promise,  to  give  a  sum  of  money  to  any  person  who  shall  give 
information  which  might  lead  to  the  discovery  of  the  oft'ender. 
The  plaintiff'  gave  that  information. 

Parke,  J.  There  was  a  contract  with  any  person  who  per- 
formed the  condition  mentioned  in  the  advertisement. 
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Patterson,  J.    I  am  of  the  same  opinion.    We  cannot  go  into 
the  plaintiff's  motives. 
Rule  refused. 


(A)  Accidental  Compliance  with  Terms  of  Public  Offer. 
FITCII  V.  SNEDAKER. 

38  New  York,  248.     1868. 

Woodruff,  J.  On  the  14th  of  October,  1859,  the  defendant 
caused  a  notice  to  be  published,  offering  a  reward  of  two  hun- 
dred dollars  .  .  .  "to  any  person  or  persons  who  will  give  such 
information  as  shall  lead  to  the  apprehension  and  conviction  of 
the  person  or  persons  guilty  of  the  murder  of"  a  certain  un- 
known female. 

On  the  15th  day  of  October,  before  the  plaintiffs  had  seen, 
or  heard  of  the  offer  of  this  reward,  one  Fee  was  arrested  and 
put  in  jail,  and  though  not  in  terms  so  stated,  the  case  warrants 
the  inference,  that,  by  means  of  the  evidence  given  by  the  plain- 
tiffs on  his  trial  and  their  efforts  to  procure  testimony,  Fee 
was  convicted. 

This  action  is  brought  to  recover  the  reward  so  offered.  On 
the  trial  the  plaintiffs  proved  the  publication  of  the  notice,  and 
then  proposed  to  prove  that  they  gave  information  before  the 
notice  was  known  to  them,  which  led  to  the  arrest  of  Fee.  This 
evidence  was  excluded.  The  plaintiffs  then  offered  to  prove, 
that,  with  a  view  to  this  reward,  they  spent  time  and  money, 
made  disclosures  to  the  district  attorney,  to  the  grand  jury  and 
to  the  court  on  the  trial  after  Fee  was  in  jail,  and  that,  with- 
out their  effort,  evidence,  and  exertion,  no  indictment  or  con- 
viction could  have  been  had.     This  evidence  was  excluded. 

The  court  thereupon  directed  a  nonsuit. 

It  is  entirely  clear  that,  in  order  to  entitle  any  person  to  the 
reward  offered  in  this  case,  he  must  give  such  information  as 
shall  lead  to  both  apprehension  and  conviction.  That  is,  both 
must  happen,  and  happen  as  a  consequence  of  the  information 
given.  No  person  could  claim  the  reward  whose  information 
caused   the   apprehension,   until    conviction   followed;   both   are 
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conditions  precedent.  No  one  could  therefore  claim  the  reward, 
who  gave  no  information  whatever  until  after  the  apprehension, 
although  the  information  he  afterward  gave  was  the  evidence 
upon  which  conviction  was  had,  and,  however  clear,  that,  had 
the  information  been  concealed  or  suppressed,  there  could  have 
been  no  convicticm.  This  is  according  to  the  plain  terms  of  the 
offer  of  the  reward,  and  is  held  in  Jones  v.  The  Phoenix  Bank,  8 
N.  Y.  228 ;  Thatcher  v.  England,  3  Com.  Bench,  254. 

In  the  last  case  it  was  distinctly  held,  thai,  under  an  offer 
of  reward,  payable  "on  recovery  of  property  stolen  and  con- 
viction of  the  offender,"  a  person  who  was  active  in  arresting 
the  thief  and  finding  and  restoring  part  of  the  stolen  property, 
giving  information  to  the  magistrates,  tracing  to  London  other 
of  the  property  and  producing  pawnbrokers  with  whom  the  pris- 
oner had  pledged  it,  and  who  incurred  much  trouble  and  ex- 
pense in  bringing  together  witnesses  for  the  prosecution,  was  not 
entitled  to  the  reward,  as  it  appeared  that  another  person  gave 
the  first  information  as  to  the  party  conunitting  the  robbery. 

In  the  present  case,  the  plaintiffs,  after  the  advertisement  of 
the  defendant's  offer  of  a  reward  came  to  his  knowledge,  did 
nothing  toward  procuring  the  arrest,  nor  which  led  thereto,  for 
at  that  time  Fee  had  already  been  arrested. 

The  cases  above  referred  to,  therefore,  establish  that,  if  no 
information  came  from  the  plaintiff's  which  led  to  the  arrest  of 
Fee,  the  plaintiff's  are  not  entitled  to  recover,  however  much 
the  information  they  subsequently  gave,  and  the  efforts  they 
made  to  procure  evidence,  may  have  contributed  to  or  even  have 
caused  his  conviction,  and,  therefore,  evidence  that  it  was  their 
efforts  and  information  which  led  to  his  conviction  was  wholly 
immaterial,  if  they  did  not  prove  that  they  had  given  informa- 
tion which  led  to  his  apprehension,  and  was  properly  rejected. 

The  question  in  this  case  is  simple.  A  murderer  having  been 
arrested  and  imprisoned  in  consequence  of  information  given 
by  the  plaintiff'  before  he  is  aware  that  a  reward  is  offered  for 
such  apprehension,  is  he  entitled  to  claim  the  reward  in  case 
conviction  follows? 

The  ruling  on  the  trial,  excluding  all  evidence  of  information 
given  by  the  plaintiffs  before  they  heard  of  this  reward,  neces- 
sarily answers  this  question  in  the  negative. 
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The  case  of  Williams  v.  Carwardine  (4  Barn.  &  Adol.  621), 
and  same  case  at  the  assizes  (5  Carr.  &  Payne,  566),  holds  that 
a  person  who  gives  information  according  to  the  terms  of  an 
offered  reward  is  entitled  to  the  money,  although  it  distinctly 
appeared  that  the  informer  had  suppressed  the  information  for 
five  months,  and  was  led  to  inform,  not  by  the  promised  reward, 
but  by  other  motives.  The  court  said  the  plaintiff  had  proved 
performance  of  the  condition  upon  which  the  money  was  pay- 
able and  that  established  her  title.  That  the  court  would  not 
look  into  her  motives.  It  does  not  appear  by  the  reports  of  this 
case  whether  or  not  the  plaintiff  had  ever  seen  the  notice  or 
handbill  posted  by  the  defendant,  offering  the  reward;  it  does 
not,  therefore,  reach  the  precise  point  involved  in  the  present 
appeal. 

I  perceive,  however,  no  reason  for  applying  to  an  offer  of 
reward  for  the  apprehension  of  a  criminal  any  other  rules  than 
are  applicable  to  any  other  offer  by  one,  accepted  or  acted 
upon  by  another,  and  so  relied  upon  as  constituting  a  contract. 

The  form  of  action  in  all  such  cases  is  assumpsit.  The  defend- 
ant is  proceeded  against  as  upon  his  contract  to  pay,  and  the 
first  question  is,  was  there  a  contract  between  the  parties? 

To  the  existence  of  a  contract  there  must  be  mutual  assent, 
or  in  another  form  oft'er  and  consent  to  the  offer.  The  motive 
inducing  consent  may  be  immaterial,  but  the  consent  is  vital. 
Without  that  there  is  no  contract.  How  then  can  there  be  con- 
sent or  assent  to  that  of  which  the  party  has  never  heard  ?  On 
the  15th  day  of  October,  1859,  the  murderer,  Fee,  had,  in  con- 
sequence of  information  given  by  the  plaintiffs,  been  appre- 
hended and  lodged  in  jail.  But  the  plaintiff's  did  not,  in  giving 
that  information,  manifest  any  assent  to  the  defendant's  offer, 
nor  act  in  any  sense  in  reliance  thereon,  they  did  not  know  of 
its  existence.  The  information  was  voluntary,  and  in  every 
sense  (material  to  this  case),  gratuitous.  The  offer  could  only 
operate  upon  the  plaintiffs  after  they  heard  of  it.  It  was  pros- 
pective to  those  who  will,  in  the  future,  give  information,  etc. 

An  offer  cannot  become  a  contract  unless  acted  upon  or  as- 
sented to. 

Such  is  the  elementary  rule  in  defming  what  is  essential  to  a 
contract.    Chitty  on  Con.  (5th  Am.  ed.),  Perkins'  notes,  p.  10,  9, 
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and  12,  and  cases  cited.  Nothing  was  here  done  to  procure  or 
lead  to  Fee's  apprehension  in  view  of  this  reward.  Indeed,  if  we 
were  at  liberty  to  look  at  the  evidence  on  the  first  trial,  it  would 
appear  that  Fee  was  arrested  before  the  defendant  offered  the 
reward. 

I  think  the  evidence  was  properly  excluded  and  the  nonsuit 
necessarily  followed. 

The  judgment  should  be  aliBrmed. 

Judgment  affirmed. 


DAWKINS  V.  SAPPINGTON. 
26  Indiana,  199.   1866. 

Frazer,  J.  The  appellant  was  the  plaintiff  below.  The  com- 
plaint wa.s  in  two  paragraphs.  1.  That  a  horse  of  the  defendant 
had  been  stolen,  whereupon  he  published  a  handbill,  offering  a 
reward  of  $50  for  the  recovery  of  the  stolen  property,  and  that 
thereupon  the  plaintiff  rescued  the  horse  from  the  thief  and 
restored  him  to  the  defendant,  who  refused  to  pay  the  reward. 
2.  That  the  horse  of  the  defendant  was  stolen,  whereupon  the 
plaintiff  recovered  and  returned  him  to  the  defendant,  who,  in 
consideration  thereof,  promised  to  pay  $50  to  the  plaintiff,  which 
he  has  failed  and  refused  to  do. 

To  the  second  paragraph  a  demurrer  was  sustained.  To  the 
first  an  answer  was  filed,  the  second  paragraph  of  which  alleged 
that  the  plaintiff,  when  he  rescued  the  horee  and  returned  him  to 
the  defendant,  had  no  knowledge  of  the  offering  of  the  reward. 
The  third  paragraph  averred  that  the  handbill  offering  the  re- 
ward was  not  published  until  after  the  rescue  of  the  horse  and 
his  delivery  to  the  defendant.  The  plaintiff  unsuccessfully  de- 
murred to  each  of  these  paragraphs,  and  refusing  to  reply  the 
defendant  had  judgment. 

1.  Was  the  second  paragraph  of  the  complaint  sufficient? 
The  consideration  alleged  to  support  the  promise  was  a  volun- 
tary service  rendered  for  the  defendant  without  request,  and  it 
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is  not  shown  to  have  been  of  any  value.  A  request  should  have 
been  alleged.  This  wa,s  necessary  at  common  law,  even  in  com- 
mon count  for  work  and  labor  (Chitty's  PI.  338),  though  it  was 
not  always  necessary  to  pi-ove  an  express  recjuest,  a.s  it  would 
sometimes  be  implied  from  the  circumstances  exhibited  by  the 
evidence. 

2.  It  is  entirely  unnecessary,  as  to  the  third  paragraph  of  the 
answer,  to  say  more  than  that,  though  it  was  highly  improbable 
in  fact,  it  was  sufficient  in  law. 

3.  The  second  paragraph  of  the  answer  shows  a  performance 
of  the  service  without  the  knowledge  that  the  reward  had  been 
offered.  The  offer,  therefore,  did  not  induce  the  plaintiff  to  act. 
The  liability  to  pay  a  reward  offered  seems  to  rest,  in  some  cases, 
upon  an  anomalous  doctrine,  constituting  an  exception  to  the 
general  rule.  In  Williams  v.  Carwardine  (4  Barn.  &  Adolph. 
621)  there  was  a  special  finding,  with  a  general  verdict  for  the 
plaintiff,  that  the  information  for  which  the  reward  was  offered 
was  not  induced  to  be  given  by  the  offer,  yet  it  was  held  by  all 
the  judges  of  the  King's  Bench  then  present,  Denman,  C.  J.,  and 
Littledale,  Parke,  and  Patterson,  JJ.,  that  the  plaintiff  was  en- 
titled to  judgment.  It  was  put  upon  the  ground  that  the  offer 
was  a  general  promise  to  any  person  who  would  give  the  infor- 
mation sought ;  that  the  plaintiff,  having  given  the  information, 
was  within  the  terms  of  the  offer,  and  that  the  court  could  not 
go  into  the  plaintiff' 's  motives.  This  decision  has  not,  we  believe, 
been  seriously  cpiestioned,  and  its  re;isoning  is  conclusive  against 
the  sufficiency  of  the  defense  under  examination.  There  are 
some  considerations  of  morality  and  public  policy  which  strongly 
tend  to  support  the  judgment  in  the  case  cited.  If  the  offer  was 
made  in  good  faith,  why  should  the  defendant  inquire  whether 
the  plaintiff'  knew  that  it  had  been  made?  Would  the  benefit  to 
him  be  diminished  by  the  discovery  that  the  plaintiff",  instead  of 
acting  from  mercenary  motives,  had  been  impelled  solely  by  a 
desire  to  prevent  the  larceny  from  being  profitable  to  the  person 
who  had  committed  it?  Is  it  not  well  that  any  one  who  has  an 
opportunity  to  prevent  the  success  of  a  crime,  may  know  that  by 
doing  so  he  not  only  performs  a  virtuous  service,  but  also  entitles 
himself  to  whatever  reward  has  been  offered  therefor  to  the  pub- 
lic? 
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The  jiidgnnent  is  reversed,  ^vith  costs,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  answer. 


How  an  Offer  May  Be  Terminatecl.* 

Death  of  Either  Party  Before  Acceptance  Terminates  the  Offer. 

PRATT  V.  TRUSTEES. 

93  Illinois,  475.    1879. 

Action  on  notes.    Plaintiff  had  judgment  below. 

SciiOLFiELD,  J.  Appellees  obtained  judgment  in  the  county 
court  of  Kane  county  against  Mary  L.  Pratt,  as  administratrix 
of  the  estate  of  Philemon  B.  Pratt,  deceased,  on  two  promissory 
notes,  executed  by  the  deceased  to  the  appellees  on  the  6th  of 
July,  1871, — one  for  $300,  payable  one  year  after  date,  and  the 
other  for  the  sum  of  $327.50,  payable  two  years  after  date,  and 
both  bearing  interest  at  the  rate  of  ten  per  cent  per  annum.  Ap- 
peal was  taken  from  that  judgment  to  the  Circuit  Court  of  Kane 
county,  where  the  cause  was  again  tried  at  its  October  term, 
1876,  resulting,  as  before,  in  a  judgment  in  favor  of  appellees 
for  the  amount  of  the  notes,  principal  and  interest.  Mary  L. 
Pratt,  administratrix,  appeals  from  that  judgment,  and  brings 
the  rulings  of  the  Circuit  Court  before  us  for  review. 

The  defense  interposed  to  the  notes  is,  that  they  were  exe- 
cuted without  any  valid  consideration. 

The  question  to  be  considered  is,  did  Pratt's  death  revoke  the 
promise  expressed  in  the  notes,  no  money  having  been  expended, 
or  labor  bestowed,  or  liability  of  any  kind  incurred,  prior  to  his 
death,  upon  the  faith  of  that  promise  ? 

The  purpose  in  giving  the  notes  was  to  enable  the  church  rep- 
resented by  appellees  to  purchase  a  bell.  The  cost  of  a  bell  of  a 
particular  size,  etc.,  was  estimated  by  Pratt,  and  he  gave  his 
notes  for  the  amount  of  the  estimate,  intending  that  when  the 


*  See  Sec.  424,  Vol.  4,  Cyclopedia  of  Law. 
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notes  woro  paid  tlio  money  should  be  devoted  to  payinf;  for  such 
a  bell;  and  when  the  notes  matured,  at  Pratt's  suggestion  to  let 
them  stand,  because,  as  he  alleged,  bell  metal  was  getting  cheap- 
er, and  they  would  thereby  be  enabled  to  procure  a  larger  bell, 
no  effort  was  made  to  collect  the  notes,  and  they  were  permitted 
to  remain  just  as  they  were;  but  there  was  no  undertaking  on 
the  part  of  appellees  nor  the  church  which  they  represent  to  pro- 
cure a  bell,  and  there  is  no  proof  of  any  act  done,  or  liability  in- 
curred by  appellees,  or  any  one  else,  in  reliance  upon  these  notes, 
before  the  death  of  Pratt.  It  is  shown  that  the  bell  has  been 
procured,  and  probably  there  is  evidence  sufficient  to  show  that 
this  has  been  done  on  the  faith  of  those  notes,  but  it  appears  with 
a  reasonable  certainty  that  this  has  been  since  Pratt's  death.  If 
a  contract  therefor  was  made  in  Pratt's  lifetime,  the  record  un- 
fortunately does  not  show  it.  Collection  of  the  notes  cannot  be 
enforced  as  a  promise  to  make  a  gift.  Pope  v.  Dodson,  58  111. 
360;  Blanchard  v.  Williamson,  70  Id.  652.  Where  notes  are 
given  by  way  of  voluntary  subscription,  to  raise  a  fund  or  pro- 
mote an  object,  they  are  open  to  the  defense  of  a  want  of  consid- 
eration, unless  money  has  been  expended,  or  liabilities  incurred, 
which,  by  a  legal  necessity,  must  cause  loss  or  injury  to  the  per- 
son so  expending  money,  or  incurring  liability,  if  the  notes  are 
not  paid.  1  Pars,  on  Bills  and  Notes,  202 ;  1  Pars,  on  Cont.  377, 
et  seq. 

And  so  it  has  been  held  that  the  payee  of  a  promissory  note 
given  to  him  in  the  expectation  of  his  performing  service,  but 
without  any  contract  binding  him  to  serve,  cannot  maintain  an 
action  upon  it.  Hulse  v.  Hulse,  17  C.  B.  711;  84  Eng.  Com. 
Law,  709. 

In  the  absence  of  any  one  claiming  rights  as  a  bona  fide  as- 
signee before  maturity,  it  is  not  perceived  that  promissory  notes, 
executed  as  these  were,  are,  in  any  material  respect,  different 
from  an  ordiuarj^  subscription  whereby  the  subscriber  agrees 
under  his  hand,  to  pay  so  much  in  aid  of  a  church,  school,  etc., 
where  there  is  no  corresponding  undertalving  by  the  payee. 

The  promise  stands  as  a  mere  offer,  and  may,  by  necessary 
consequence,  be  revoked  any  time  before  it  is  acted  upon.  It  is 
the  expending  of  money,  etc.,  or  incurring  of  legal  liability,  on 
the  faith  of  the  promise,  which  gives  the  right  of  action,  and 
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witliont  this  thoro  is  no  rioht  of  action.  McChire  v.  Wilson,  43 
III.  356,  and  cases  thore  cited;  Trustees  v.  Garvey,  53  Id.  401; 
S.  C,  5  Am.  Rep.  51 ;  Baptist  Education  Soc.  v.  Carter,  72  Id. 
247. 

Being:  but  an  olT'er,  and  susceptible  of  rm'ocation  at  any  time 
before  beinpr  acted  upon,  it  must  follow  that  the  death  of  the 
promisor,  before  the  offer  is  acted  upon,  is  a  revocation  of  the 
offer.  This  is  clearly  so  upon  principle.  The  subscription  or 
note  is  held  to  be  a  mere  offer  until  acted  upon,  because  until 
then  there  is  no  mutuality.  The  continuance  of  an  offer  is  in 
the  nature  of  its  constant  repetition,  which  necessarily  requires 
some  one  capable  of  making  a  repetition.  Obviously  this  can  no 
more  be  done  by  a  dead  man  than  a  contract  can,  in  the  first  in- 
stance, be  made  by  a  dead  man. 

If  the  payees  named  in  the  notes  may  be  held  agents  of  the 
promisor,  with  power  to  contract  for  work  to  be  done  and  money 
expended  upon  the  faith  of  the  notes,  the  case  of  Campanari  v. 
Woodburn  (15  C.  B.  400;  80  Eng.  Com.  Law,  400)  is  directly  in 
point,  and  holds  that  the  death  of  the  promisor  was  a  revocation 
of  the  agency.  In  that  ease  the  plaintiff'  alleged  that  it  was 
agreed  between  him  and  the  defendant's  intestate  that  he  should 
endeavor  to  sell  a  certain  picture,  and  that  if  he  succeeded  the 
intestate  should  pay  him  100  pounds;  that  he  did  so  endeavor 
while  the  testator  was  alive,  and  through  the  efforts  then  made 
was  enabled  to  effect  a  sale  after  the  testator's  death,  but  that 
the  defendant  had  refused  to  pay  100  pounds.  The  count  was 
held  not  to  show  a  cause  of  action.  Jervis,  C.  J.,  said  that  if  the 
testator  had  countermanded  the  sale,  he  elearly  would  not  have 
been  liable  for  commissions,  although  the  plaintiff  might  have 
recovered  for  services  alread}^  rendered  and  charges  and  ex- 
penses previously  incurred.  A  fortiori  the  defendant  was  not 
responsible  when  the  revocation  proceeded  from  the  act  of  God. 

An  analogous  case  is  ]\lichigan  State  Bank  v.  Leavenworth  (2 
Williams,  [Vt]  209),  where  it  was  held  that  the  operation  of  a 
letter  of  credit  was  confined  to  the  life  of  the  writer,  and  that  no 
recovery  can  be  had  upon  it  for  goods  sold  or  advances  made 
after  his  death. 

The  question  that  has  been  raised,  in  some  cases,  whether  a 
party  acting  in  good  faith  upon  the  belief  that  the  principal  is 
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alive,  may  recover,  does  not  arise  here,  as  there  is  nothinf?  in  the 
evidence  to  authorize  the  inference  that  the  bell  here  was  pur- 
chased under  the  belief  that  Pratt  was  still  alive. 

We  are  of  the  opinion,  on  the  record  before  us,  the  judjiment 
below  was  unauthorized.  It  must  therefore  be  reversed  and  the 
cause  remanded.  Judgment  reversed. 


An  Offer  May  Lapse  by  Failure  to  Accept  in  Manner  Prescribed. 

ELIASON  et  al.  v.  HENSHAW. 
4  Wheatcyn  (U.  S.),  225.    1819. 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Washington,  J.  This  is  an  action,  broufjht  by  the  defendant 
in  error,  to  recover  damages  for  the  non-performance  of  an 
agreement,  alleged  to  have  been  entered  into  by  the  plaintiffs  in 
error,  for  the  purchase  of  a  quantity  of  flour,  at  a  stipulated 
price.  The  evidence  of  this  contract,  given  in  the  court  below,  is 
stated  in  a  bill  of  exceptions,  and  is  to  the  following  effect: 

A  letter  from  the  plaintiffs  to  the  defendant,  dated  the  10th  of 
February,  1813,  in  which  they  say:  "Capt.  Conn  informs  us  that 
you  have  a  quantity  of  flour  to  dispose  of.  We  are  in  the 
practice  of  purchasing  flour  at  all  times,  in  Georgetown,  and  will 
be  glad  to  serve  you,  either  in  receiving  your  flour  in  store,  when 
the  markets  are  dull,  and  disposing  of  it,  when  the  markets  will 
answer  to  advantage,  or  we  will  purchase  at  market  price,  when 
delivered;  if  you  are  disposed  to  engage  two  or  three  hundred 
barrels  at  present,  we  will  give  you  $9.50  per  barrel,  deliverable 
the  first  water,  in  Georgetown,  or  any  service  we  can.  If  you 
should  want  an  advance,  please  write  us  by  mail,  and  will  send 
you  part  of  the  money  in  advance."  In  a  postscript  they  add, 
"Please  write  by  return  of  wagon,  whether  you  accept  our  of- 
fer." This  letter  was  sent  from  the  house  at  which  the  writer 
then  was,  about  two  miles  from  Harper's  Ferry,  to  the  defend- 
ant, at  his  mill,  at  Mill  Creek,  distant  about  twenty  miles  from 
Harper's  Ferrj\  by  a  wagoner  then  employed  by  the  defend- 
ant to  haul  flour  from  his  mill  to  Harper's  Ferry,  and  then  about 
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to  return  home  with  his  wagon.  He  delivered  the  letter  to  the 
defendant,  on  the  14th  of  the  same  month,  to  which  an  answer, 
dated  the  succeeding  day,  was  written  hy  the  defendant,  ad- 
dressed to  the  plaintiffs,  at  Georgetown,  and  dispatched  by  a 
mail  which  left  Mill  Creek  on  the  19th,  being  the  first  regular 
mail  from  that  phice  to  Georgetown.  In  this  letter  the  writer 
says:  "Your  favor  of  the  10th  inst.  was  handed  ine  by  Mr.  Chen- 
oweth  last  evening.  I  take  the  earliest  opportunity  to  answer  it 
by  post.  Your  proposal  to  engage  300  barrels  of  flour,  delivered 
in  Georgetown,  by  the  first  water,  at  $9.50  per  barrel,  I  accept; 
shall  send  on  the  flour  by  the  first  boats  that  pass  down  from 
where  my  flour  is  stored  on  the  river;  as  to  any  advance,  will  be 
unnecessary — payment  on  delivery  is  all  that  is  re(|uir'ed." 

On  the  25th  of  the  same  month,  the  plaintiffs  addressed  to  the 
defendant  an  answer  to  the  above,  dated  at  Georgetown,  in  which 
they  acknowledge  the  receipt  of  it,  and  add :  ' '  Not  having  heard 
from  you  before,  had  quite  given  over  the  expectation  of  getting 
your  flour;  more  particularly,  as  we  requested  an  answer  by  re- 
turn of  wagon  the  next  day,  as  we  did  not  get  it,  had  bought  all 
we  w^anted."  The  wagoner,  by  whom  the  plaintiff's'  first  letter 
was  sent,  informed  them,  when  he  received  it,  that  he  should  not 
probably  return  to  Harper's  Ferry,  and  he  did  not,  in  fact,  re- 
turn in  the  defendant's  employ.  The  flour  was  sent  down  to 
.Georgetown  some  time  in  March,  and  the  delivery  of  it  to  the 
plaintiffs  was  regularly  tendered  and  refused. 

Upon  this  evidence,  the  defendants  in  the  court  below,  the 
plaintiff's  in  error,  moved  that  court  to  instruct  the  jury,  that  if 
they  believed  the  said  evidence  to  be  true,  as  stated,  the  plaintifii^ 
in  this  action  was  not  entitled  to  recover  the  amount  of  the  price 
of  the  300  barrels  of  flour,  at  the  rate  of  $9.50  per  barrel.  The 
court  being  divided  in  opinion,  the  instruction  prayed  for  was 
not  given.  The  question  is,  whether  the  court  below  ought  to 
have  given  the  instructien  to  the  jury,  as  the  same  was  prayed 
for.  If  they  ought,  the  judgment,  which  was  in  favor  of  the 
plaintiff  in  that  court,  must  be  reversed. 

It  is  an  undeniable  principle  of  the  law  of  contracts,  that  an 
offer  of  a  bargain  by  one  person  to  another,  imposes  no  obliga- 
tion upon  the  former  until  it  is  accepted  by  the  latter,  according 
to  the  terms  in  which  the  oft'er  was  made.    Any  qualification  of, 
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or  departure  from,  those  terms  invalidates  the  offer,  unless  the 
same  be  ajjreed  to  by  the  person  who  made  it.  Until  the  terms 
of  the  agreement  have  received  the  assent  of  both  parties,  the 
negotiation  is  open,  and  imposes  no  obligation  upon  either. 

In  this  case,  the  plaintiffs  in  error  offered  to  purchase  from 
the  defendant  two  or  three  hundred  barrels  of  flour,  to  be  de- 
livered at  Georgetown,  by  the  first  water,  and  to  pay  for  the 
same  $9.50  per  baiTcl.  To  the  letter  containing  this  offer,  they 
required  an  answer  by  the  return  of  the  wagon,  by  which  the  let- 
ter was  dispatched.  This  wagon  was  at  that  time  in  the  service 
of  the  defendant,  and  employed  by  him  in  hauling  flour  from 
his  mill  to  Harper's  Ferry,  near  to  which  place  the  plaintiffs 
then  were.  The  meaning  of  the  writers  was  obvious.  They  could 
easily  calculate,  by  the  usual  length  of  time  which  was  employed 
by  this  wagon  in  traveling  from  Harper's  Ferry  to  Mill  Creek 
and  back  again  with  a  load  of  flour,  about  what  time  they  should 
receive  the  desired  answer,  and  therefore  it  was  entirely  unim- 
portant whether  it  Avas  sent  by  that  or  another  wagon,  or  in  any 
other  manner,  provided  it  was  sent  to  Harper's  Ferry,  and  was 
not  delayed  beyond  the  time  which  was  ordinarily  employed  by 
wagons  engaged  in  hauling  flour  from  the  defendant's  mill  to 
Harper's  Ferry.  Whatever  uncertainty  there  might  have  been 
as  to  the  time  when  the  answer  would  be  received,  there  was 
none  as  to  the  place  to  which  it  was  to  be  sent ;  this  was  distinct- 
ly indicated  by  the  mode  pointed  out  for  the  conveyance  of  the 
answer.  The  place,  therefore,  to  which  the  answer  was  to  be 
sent,  constituted  an  essential  part  of  the  plaintiff' 's  offer. 

It  appears,  however,  from  the  bill  of  exceptions,  that  no  an- 
swer to  this  letter  was  at  any  time  sent  to  the  plaintiff's  at  Har- 
per's Ferry.  Their  oft'er,  it  is  true,  was  accepted  by  the  terms  of 
a  letter  addressed  Georgetown,  and  received  by  the  plaintiffs  at 
that  place ;  but  an  acceptance  communicated  at  a  place  ditt'erent 
from  that  pointed  out  by  the  plaintiffs,  and  forming  a  part  of 
their  proposal,  imposed  no  obligation  binding  upon  them,  unless 
they  had  acquiesced  in  it,  which  they  declined  doing.  It  is  no 
argument,  that  an  answer  was  received  at  Georgetown;  the 
plaintiffs  in  error  had  a  right  to  dictate  the  terms  upon  which 
they  would  purchase  the  flour,  and  unless  they  were  complied 
with,  they  were  not  bound  by  them.    All  their  arrangements  may 
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have  been  made  with  a  view  to  the  circumstance  of  place,  and 
they  were  the  only  judges  of  its  importance.  There  was,  there- 
fore, no  contract  concluded  between  these  parties,  and  the  court 
ought,  therefore,  to  have  given  the  instruction  to  the  jury,  which 
was  asked  for. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
award  a  venire  facias  de  novo. 


Offer  May  Terminate  hy  Lapse  of  Time — Contract  by  Telegraph. 

MINNESOTA  OIL  CO.  v.  COLLIER  &c.  CO. 

4  Dillon  {U.  8.  C.  C),  431.   1876. 

Action  for  oil  sold  by  plaintiff  to  defendant.  Defendant  sets 
up  counter-claim  for  damages  for  non-delivery  of  oil  bought  of 
plaintiff. 

Defendant's  counter-claim  rests  on  these  facts.  On  July  31st, 
plaintiff  offered  defendant  by  telegraph  a  quantity  of  oil  at  fifty- 
eight  cents.  The  telegram  was  sent  on  Saturday,  but  was  not 
delivered  to  defendant  until  Monday,  August  2d,  between  eight 
and  nine  o'clock.  On  Tuesday,  August  3d,  about  nine  o'clock, 
defendant  deposited  a  telegram  accepting  the  offer.  Later  in  the 
day,  plaintiff  sent  defendant  a  telegram  withdrawing  the  oft'er  of 
July  31st,  but  defendant  replied  that  sale  was  effected,  and  in- 
quired when  shipment  would  follow. 

It  appeared  that  the  market  was  very  much  unsettled,  and 
that  the  price  of  oil  was  subject  to  sudden  fluctuations  during 
the  month  previous,  and  at  the  time  of  this  negotiation,  varying 
from  day  to  day,  and  ranging  between  fifty-five  and  seventy-five 
cents  per  gallon. 

It  is  urged  by  the  defendant  that  the  dispatch  of  Tuesday,  Au- 
gust 3,  1875,  accepting  the  offer  of  the  plaintiff  transmitted  July 
31st,  and  delivered  Monday  morning,  August  2d,  concluded  a 
contract  for  the  sale  of  the  twelve  thousand  four  hundred  and 
fifty  gallons  of  oil. 

The  plaintiff,  on  the  contrary,  claims,  first,  that  the  dispatch 
accepting  the  proposition  made  July  31st  was  not  received  until 
after  the  offer  had  been  withdrawn ;  second,  that  the  acceptance 
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of  the  offer  was  not  in  due  time,  that  the  delay  was  unreasonable, 
and  therefore  no  contract  was  completed. 

Nelson,  J.  It  is  well  settled  by  the  authorities  in  this  coun- 
try, and  sustained  by  the  later  English  decisions,  that  there  is  no 
difference  in  the  rules  governing  the  negotiation  of  contraxjts  by 
correspondence  through  the  postoffice  and  by  telegraph,  and  a 
contract  is  concluded  when  an  acceptance  of  a  proposition  is  de- 
posited in  the  telegraph  office  for  transmission.  See  Am.  Law 
Reg.  Vol.  14,  No.  7,  401,  "Contracts  by  Telegraph,"  article  by 
Judge  Redfield,  and  authorities  cited;  also  Trevor  v.  Wood,  36 
N.  Y.  307. 

The  reason  for  this  rule  is  well  stated  in  Adams  v.  Lindsell 
(1  Barn.  &  Aid.  681).  The  negotiation  in  that  case  was  by  post. 
The  court  said,  "that  if  a  bargain  could  not  be  closed  by  letter 
before  the  answer  was  received,  no  contract  could  be  completed 
through  the  medium  of  the  postoffice ;  that  if  the  one  party  was 
not  bound  by  his  offer  when  it  was  accepted  (that  is,  at  the  time 
the  letter  of  acceptance  is  deposited  in  the  mail),  then  the  other 
party  ought  not  to  be  bound  until  after  they  had  received  a 
notification  that  the  answer  had  been  received  and  assented  to, 
and  that  it  might  so  go  on  ad  infinitum."  See  also  5  Pa.  St.  339; 
11  N.  Y.  441 ;  IMactier  v.  Frith,  6  Wend.  103 ;  48  N.  H.  14 ;  8 
English  Common  Bench,  225.  In  the  case  at  bar  the  delivery  of 
the  message  at  the  telegraph  office  signified  the  acceptance  of  the 
offer.  If  any  contract  was  entered  into,  the  meeting  of  minds 
was  at  8  :53  of  the  clock  on  Tuesday  morning,  August  3d,  and 
the  subsequent  dispatches  are  out  of  the  case.  1  Parsons  on  Con- 
tracts, 482,  483. 

This  rule  is  not  strenuously  dissented  from  on  the  argument, 
and  it  is  substantially  admitted  that  the  acceptance  of  an  offer 
by  letter  or  by  telegraph  completes  the  contract,  when  such  ac- 
ceptance is  put  in  the  proper  and  usual  way  of  being  communi- 
cated by  the  agency  employed  to  carry  it;  and  that  when  an  of- 
fer is  made  by  telegraph,  an  acceptance  by  telegraph  takes  ef- 
fect when  the  dispatch  containing  the  acceptance  is  deposited  for 
transmission  in  the  telegraph  office,  and  not  when  it  is  received 
by  the  other  party.  Conceding  this,  there  remains  only  one 
question  to  decide,  which  will  determine  the  issues:  Was  the 
acceptance  of  defendant  deposited  in  the  telegraph  office  Tues- 
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day,  August  3d,  within  a  reasonable  time,  so  as  to  consummate 
a  contract  binding  upon  the  plaintiff? 

It  is  undoubtedly  the  rule  that  when  a  proposition  is  made 
under  the  circumstances  in  this  case,  an  acceptance  concludes  the 
contract  if  the  offer  is  still  open,  and  the  mutual  consent  neces- 
sary to  convert  the  offer  of  one  party  into  a  binding  contract  by 
the  acceptance  of  the  other  is  established  if  such  acceptance  is 
within  a  reasonable  time  after  the  offer  was  received. 

The  better  opinion  is,  that  what  is,  or  is  not,  a  reasonable  time, 
must  depend  upon  the  circumstances  attending  the  negotiation, 
and  the  character  of  the  subject-matter  of  the  contract,  and  in 
no  better  way  can  the  intention  of  the  parties  be  determined.  If 
the  negotiation  is  in  respect  to  an  article  stable  in  price,  there  is 
not  so  much  reason  for  an  immediate  acceptance  of  the  offer, 
and  the  same  rule  would  not  apply  as  in  a  case  where  the  nego- 
tiation related  to  an  article  subject  to  sudden  and  great  fluctua- 
tions in  the  market. 

The  rule  in  regard  to  the  length  of  the  time  an  offer  shall  con- 
tinue, and  when  an  acceptance  completes  the  contract,  is  laid 
down  in  Parsons  on  Contracts  (Vol.  1,  p.  482).  He  says:  "It 
may  be  said  that  whether  the  offer  be  made  for  a  time  certain  or 
not,  the  intention  or  understanding  of  the  parties  is  to  govern. 
If  no  definite  time  is  stated,  then  the  inquiry  as  to  a  reasonable 
time  resolves  itself  into  an  inquiry  as  to  what  time  it  is  rational 
to  suppose  the  parties  contemplated;  and  the  law  will  decide  this 
to  be  that  time  which,  as  rational  men,  they  ought  to  have  un- 
derstood each  other  to  have  had  in  mind."  Applying  this  rule, 
it  seems  clear  that  the  intention  of  the  plaintiff,  in  making  the 
offer  by  telegraph,  to  sell  an  article  which  fluctuates  so  much  in 
price,  must  have  been  upon  the  understanding  that  the  accept- 
ance, if  at  all,  should  be  immediate,  and  as  soon  after  the  receipt 
of  the  offer  as  would  give  a  fair  opportunity  for  consideration. 
The  delay  here  was  too  long,  and  manifestly  unjust  to  the  plain- 
tiff, for  it  afforded  the  defendant  an  opportunity  to  take  advan- 
tage of  a  change  in  the  market,  and  accept  or  refuse  the  offer  as 
would  best  subserve  its  interests. 

Judgment  will  be  entered  in  favor  of  the  plaintiff  for  the 
amount  claimed.    The  counter-claim  is  denied. 

Judgme^d  accordingly. 
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An  Offer  is  Revocable  at  Any  Time  Before  Acceptance* 

FISHER  V.  SELTZER. 
23  Pennsylva/nia  State,  308.    1854. 

Action  by  Fisher,  late  Sheriff,  to  recover  from  Seltzer  the  dif- 
ference between  the  amount  bid  at  a  sale  of  property  and  the 
amount  realized  at  a  second  sale,  with  costs,  etc.  The  Sheriff, 
before  the  sale,  had  prescribed  certain  rules  or  conditions,  among 
which  were  that  "no  person  shall  retract  his  or  her  bid,"  and 
that  if  a  bidder  failed  to  comply  with  all  conditions  of  the  sale, 
"he  shall  pay  all  costs  and  charges."  At  the  sale  Seltzer  bid 
seven  thousand  dollars,  under  the  belief  that  the  property  was  to 
be  sold  free  of  a  certain  mortgage  for  six  thousand  dollars.  Dis- 
covering his  error,  he  retracted  his  bid  before  it  was  accepted, 
but  the  sheriff,  denying  this  right  of  retraction,  knocked  down 
the  property  to  him.  He  refused  to  take  it.  On  a  resale  it 
brought  only  one  thousand  five  hundred  dollars.  Judgment  was 
entered  for  plaintiff  for  the  costs  of  the  second  sale  only.  Plain- 
tiff prosecuted  a  writ  of  error. 

By  court,  Lewis,  J.  Mutuality  is  so  essential  to  the  validity  of 
contracts  not  under  seal,  that  they  cannot  exist  without  it.  A 
bid  at  auction,  before  the  hammer  falls,  is  like  an  offer  before 
acceptance.  In  such  a  case  there  is  no  contract,  and  the  bid  may 
be  withdrawn  without  liability  or  injury  to  any  one.  The  brief 
interval  between  the  bid  and  its  acceptance  is  the  reasonable 
time  which  the  law  allows  for  inquiry,  consideration,  correction 
of  mistakes,  and  retraction.  This  privilege  is  of  vital  importance 
in  sheriffs'  sales,  where  the  rule  of  caveat  emptor  operates  with 
all  its  vigor.  It  is  necessary,  in  order  that  bidders  may  not  be 
entrapped  into  liabilities  never  intended.  Without  it,  prudent 
persons  would  be  discouraged  from  attending  these  sales.  It  is 
the  policy  of  the  law  to  promote  competition,  and  thus  to  pro- 
duce the  highest  and  best  price  which  can  be  obtained.  The 
interests  of  debtors  and  creditors  are  thus  promoted.  By  the  op- 
posite course,  a  creditor  might  occasionally  gain  an  advantage, 

*  See  Sec.  418,  Vol.  4,  Cyclopedia  of  Law. 
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but  an  innocent  man  would  suffer  unjustly,  and  the  jreneral  re- 
sult would  be  disastrous.  A  bidder  at  Sheriff's  sale  has  a  right 
to  withdraw  his  bid  at  any  time  before  the  property  is  struck 
down  to  him,  and  the  Sheriff  has  no  authority  to  prescribe  con- 
ditions which  deprive  him  of  that  right.  Where  the  bid  is  thus 
withdrawn  before  acceptance,  there  is  no  contract,  and  such  a 
bidder  cannot,  in  any  sense,  be  regarded  as  a  "purchaser."  He 
is,  therefore,  not  liable  for  "the  costs  and  charges"  of  a  second 
sale.    Where  there  has  been  no  sale,  there  can  be  no  resale. 

The  judgment  ought  not  to  have  been  in  favor  of  the  plaintiff, 
even  for  "the  costs  and  charges"  of  the  second  sale;  but  as  the 
defendant  does  not  complain,  we  do  not  disturb  it. 

Judgment  affirmed. 


Agreements  by  Post* 

ADAMS  v.  LINDSELL. 

1  B.  i&  Aid.  681.  f 

Action  for  non-delivery  of  wool  according  to  agreement.  At 
the  trial  at  the  last  Lent  assizes  for  the  county  of  Worcester,  be- 
fore Burrough,  J.,  it  appeared  that  the  defendants,  who  were 
dealers  in  wool,  at  St.  Ives,  in  the  county  of  Huntingdon,  had, 
on  Tuesday,  September  2d,  1817,  written  the  following  letter  to 
the  plaintiffs,  who  were  woolen  manufacturers  residing  in 
Broomsgrove,  Worcestershire.     "We  now  offer  you  800  tods  of 

*  See  Sec.  425,  Vol.  4,  Cyclopedia  of  Law. 

t  "There  has  been  much  discussion  as  to  when  a  contract  arises 
where  the  parties  employ  the  mails  as  a  medium  of  communication.  It 
is  now  settled  law  in  England,  New  York  and  most  jurisdictions  in 
this  country  that  where  an  offer  is  made  by  mail  and  a  properly 
worded  acceptance,  correctly  addressed  and  with  postage  prepaid,  is 
deposited  within  proper  time  in  the  mail,  the  contract  then  arises 
whether  such  letter  of  acceptance  be  received  or  not.  On  the  other 
hand,  it  is  held  in  Massachusetts  and  Canada  that  the  contract  does 
not  arise  until  the  letter  of  acceptance  is  actually  received.  For  a  full 
discussion  of  both  sides  of  this  question  see  Langdell's  Summary  of 
Contracts.  §§14,  15.  and  Holmes'  Common  Law,  pp.  305,  306."  C.  D. 
Ashley.  Caaes  on  Contracts. 
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wether  fleeces,  of  a  good  fail-  (luality  of  our  country  wool,  at  35s. 
6d.  per  tod,  to  be  delivered  at  Leicester,  and  to  be  paid  for  by 
two  months'  bill  in  two  months,  and  to  be  weighed  by  your 
agents  within  fourteen  days,  receiving  your  answer  in  course  of 
post. 

This  letter  was  misdirected  by  the  defendants,  to  Bromsgrove, 
Leicestershire,  in  consequence  of  which  it  was  not  received  by 
the  plaintiffs  in  Worcestershire  till  7  p.  ra.  on  Friday,  Septem- 
ber 5th.  On  that  evening  the  plaintiffs  wrote  an  answer,  agree- 
ing to  accept  the  wool  on  the  terms  proposed.  The  course  of  the 
post  between  St.  Ives  and  Bromsgrove  is  through  London,  and 
consequently  this  answer  was  not  received  by  the  defendants  till 
Tuesday,  September  9th.  On  Monday,  September  8th,  the  de- 
fendants not  having,  as  they  expected,  received  an  answer  on 
Sunday,  September  7th  (which  in  case  their  letter  had  not  been 
misdirected  would  have  been  in  the  usual  course  of  the  post), 
sold  the  wool  in  question  to  another  person.  Under  these  cir- 
cumstances the  learned  judge  held  that  the  delay  having  been 
occasioned  by  the  neglect  of  the  defendants,  the  jury  must  take 
it,  that  the  answer  did  come  back  in  due  course  of  post ;  and  that 
then  the  defendants  were  liable  for  the  loss  that  had  been  sus- 
tained, and  the  plaintiffs  accordingly  recovered  a  verdict. 

Jervis  having  in  Easter  term  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  there  was  no  binding  contract  between 
the  parties. 

Dauncey,  Puller  &  Richardson  showed  cause.  They  contended 
that  at  the  moment  of  the  acceptance  of  the  offer  of  the  defend- 
ants by  the  plaintiff's  the  former  became  bound.  And  that  was 
on  the  Friday  evening,  when  there  had  been  no  change  of  cir- 
cumstances. They  were  then  stopped  by  the  Court,  who  called 
upon 

Jervis  &  Campbell  in  support  of  the  rule.  They  relied  on 
Payne  v.  Cave,  and  more  particularly  on  Cooke  v.  Oxley.  3 
Ferna.  Rep.  653.  In  that  case  Oxley,  who  had  proposed  to  sell 
goods  to  Cooke,  and  given  him  a  certain  time  at  his  request,  to 
determine  whether  he  would  buy  them  or  not,  was  held  not  liable 
to  the  performance  of  the  contract,  even  though  Cooke,  within 
the  specified  time,  had  determined  to  buy  them,  and  given  Oxley 
notice  to  that  effect.   So  here  the  defendants  who  have  proposed 
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by  letter  to  sell  this  wool,  are  not  to  be  held  liable,  even  though 
it  be  now  admitted  that  the  answer  did  come  back  in  due  course 
of  post.  Till  the  plaintiff's  answer  was  actually  received  there 
could  be  no  binding  contract  between  the  parties;  and  before 
then  the  defendants  had  retracted  their  offer  by  selling  the  wool 
to  other  persons.  But  the  court  said  if  that  were  so,  no  contract 
could  ever  be  completed  by  the  post.  For  if  the  defendants  were 
not  bound  by  their  offer  when  accepted  by  the  plaintiff's  till  the 
answer  was  received,  then  the  plaintiffs  ought  not  to  be  bound 
till  after  they  had  received  the  notification  that  the  defendants 
had  received  their  answer  and  assented  to  it.  And  so  it  might 
go  on  ad  infinitum.  The  defendants  must  be  considered  in  law  as 
making,  during  every  instant  of  the  time  their  letter  was  travel- 
ing, the  same  identical  offer  to  the  plaintiff's,  and  then  the  con- 
tract is  completed  by  the  acceptance  of  it  by  the  latter.  Then  as 
to  the  delay  in  notifying  the  acceptance,  that  arises  entirely 
from  the  mistake  of  the  defendants,  and  it  therefore  must  be 
talven  as  against  them  that  the  plaintiffs'  answer  was  received  in 
course  of  post. 
Rule  discharged. 


TAYLOE  V.  MERCHANTS'  FIRE  INSURANCE  CO. 
9  How.  390.     1850. 

Nelson,  J.  This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  District  of  Maryland,  which  was  rendered  for  the 
defendants. 

The  case  in  the  court  below  was  thus:  William  H.  Tayloe,  of 
Richmond  county,  Va.,  applied  to  John  Minor,  the  agent  of  the 
defendants,  residing  at  Fredericksburg  in  that  State,  for  an  in- 
surance upon  his  dwelling  house  to  the  amount  of  $8,000  for  one 
year,  and,  as  he  was  about  leaving  home  for  the  State  of  Ala- 
bajna,  desired  the  agent  to  make  the  application  in  his  behalf. 

The  application  was  made  accordingly,  under  the  date  of  No- 
vember 25th,  1844,  and  an  answer  received  from  the  secretary  of 
the  company,  stating  that  the  risk  would  be  taken  at  70  cents  on 
the  $1,000,  the  premium  amounting  to  the  sum  of  $56.     The 
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a^ent  stated  in  the  application  to  the  company  the  reason  why  it 
had  not  been  signed  by  Tayloe ;  that  he  had  gone  to  the  State  of 
Alabama  on  business,  and  would  not  return  till  February  fol- 
lowing and  that  he  was  desired  to  communicate  to  him  at  that 
place  the  answer  of  the  company. 

On  receiving  the  answer,  the  agent  mailed  a  letter  directed  to 
Tayloe,  under  date  of  December  2d,  advising  him  of  the  terms  of 
the  insurance,  and  adding,  "Should  you  desire  to  effect  the  in- 
surance, send  me  your  check  payable  to  my  order  for  $57,  and 
the  business  is  concluded. ' '  The  additional  dollar  was  added  for 
the  policy. 

This  letter,  in  consequence  of  a  misdirection,  did  not  reach 
Tayloe  till  the  20th  of  the  mouth ;  who,  on  the  next  day,  mailed  a 
letter  in  answer  to  the  agent,  expressing  his  assent  to  the  terms, 
and  inclosing  his  check  for  the  premium  as  requested.  He  also 
desired  that  the  policy  should  be  deposited  in  the  bank  for  safe- 
keeping. This  letter  of  acceptance  was  received  on  the  31st  at 
Fredericksburg  by  the  agent,  who  mailed  a  letter  in  answer  the 
next  day,  communicating  to  Tayloe  his  refusal  to  carry  into  ef- 
fect the  insurance,  on  the  ground  that  his  acceptance  came  too 
late,  the  center  building  of  the  dwelling  house  in  the  meantime, 
on  the  22d  of  the  month,  having  been  consumed  by  fire. 

The  company,  on  being  advised  of  the  facts,  confirmed  the 
view  taken  of  the  case  by  their  agent,  and  refused  to  issue  the 
policy  or  pay  the  loss. 

A  bill  was  filed  in  the  court  below  by  the  insured  against  the 
company,  setting  forth  substantially,  the  above  facts,  and  pray- 
ing that  the  defendants  might  be  decreed  to  pay  the  loss,  or  for 
such  other  relief  as  the  complainant  might  be  entitled  to. 

I.  Several  objections  have  been  taken  to  the  right  of  the  com- 
plainant to  recover,  which  it  will  be  necessary  to  notice ;  but  the 
principal  one  is  that  the  contract  of  insurance  was  not  complete 
at  the  time  the  loss  happened,  and  therefore  that  the  risk  pro- 
posed to  be  assumed  had  never  attached. 

Two  positions  have  been  taken  by  the  counsel  for  the  company 
for  the  purpose  of  establishing  this  ground  of  defense. 

1.  The  want  of  notice  to  the  agent  of  the  company  of  the 
acceptance  of  the  terms  of  the  insurance;  and, 

2.  The  non-payment  of  the  premium. 
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The  first  position  assumes  that,  where  the  company  have  made 
an  otter  throufrh  the  mail  to  insure  upon  certain  terms,  the 
agreement  is  not  consummated  by  the  mere  acceptance  of  the  of- 
fer by  the  party  to  whom  it  is  addressed ;  that  the  contract  is 
still  open  and  incomplete  until  the  notice  of  acceptance  is  re- 
ceived ;  and  that  the  company  are  at  liberty  to  withdraw  the  of- 
fer at  any  time  before  the  arrival  of  the  notice,  and  this  even 
without  communicatinsi"  notice  of  the  withdrawal  to  the  appli- 
cant; in  other  words,  that  the  assent  of  the  company,  express  or 
implied,  after  the  acceptance  of  the  terms  proposed  by  the  in- 
sured, is  essential  to  a  consummation  of  the  contract. 

The  effect  of  this  construction  is  to  leave  the  property  of  the 
insured  uncovered  until  his  acceptance  of  the  offer  has  reached 
the  company  and  has  received  their  assent,  for  if  the  contract  is 
incomplete  until  notice  of  the  acceptance,  till  then  the  company 
may  retract  the  offer,  as  neither  party  is  bound  until  the  nego- 
tiation has  resulted  in  a  complete  bargain  between  the  parties. 

In  our  apprehension,  this  view  of  the  transaction  is  not  in  ac- 
cordance with  the  usages  and  practice  of  these  companies  in  tak- 
ing risks;  nor  with  the  understanding  of  merchants  and  other 
business  men  dealing  with  them ;  nor  with  the  principles  of  law, 
settled  in  analogous  cases,  governing  contracts  entered  into  by 
correspondence  between  parties  residing  at  a  distance. 

On  the  contrary,  we  are  of  opinion  that  an  offer  under  the  cir- 
cumstances stated,  prescribing  the  terms  of  insurance,  is  intend- 
ed, and  is  to  be  deemed,  a  valid  undertaking  on  the  part  of  the 
company,  that  they  will  be  bound,  according  to  the  terms  ten- 
dered, if  an  answer  is  transmitted  in  due  course  of  mail,  accept- 
ing them;  and  that  it  cannot  be  withdrawn,  unless  the  with- 
drawal reaches  the  party  to  whom  it  is  addressed  before  his 
letter  of  reply  announcing  the  acceptance  has  been  transmitted. 

This  view  of  the  effect  of  the  correspondence  seems  to  us  to  be 
but  carrying  out  the  intent  of  the  parties,  as  plainly  manifested 
by  their  acts  and  declarations. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by  due 
course  of  mail  to  the  company,  the  minds  of  both  parties  have 
met  on  the  subject  in  the  mode  contemplated  at  the  time  of  en- 
tering upon  the  negotiation,  and  the  contract  becomes  complete. 
The  party  to  whom  the  proposal  is  addressed  has  a  right  to  re- 
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gard  it  as   intended   as  a   continuing  o1'1\t   until    it  shall    have 
reached  him,  and  shall  be  in  due  time  accepted  or  rejected. 

Such  is  the  plain  import  of  the  offer.  And  besides,  upon  any- 
other  view,  the  proposal  amounts  to  nothing,  as  the  acceptance 
would  be  but  the  adoption  of  the  terms  tendered,  to  be,  in  turn, 
proposed  by  the  applicant  to  the  company  for  their  approval  or 
rejection.  For,  if  the  contract  is  still  open  until  the  company  is 
advised  of  an  acceptance,  it  follows,  of  course,  that  the  accept- 
ance may  be  repudiated  at  any  time  before  the  notice  is  received. 
Nothing  is  effectively  accomplished  by  an  act  of  acceptance. 

It  is  apparent,  therefore,  that  such  an  interpretation  of  the 
acts  of  the  parties  would  defeat  the  object  which  both  had  in 
view  in  entering  upon  the  correspondence. 

The  fallacy  of  the  argument  in  our  judgment,  consists  in  the 
assumption,  that  the  contract  cannot  be  consummated  without  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been  ac- 
cepted. This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that,  in  all  cases  of  contracts  entered  into  between  par- 
ties at  a  distance  by  correspondence,  it  is  impossible  that  both 
should  have  a  knowledge  of  it  the  moment  it  becomes  complete. 
This  can  only  exist  where  both  parties  are  present. 

The  position  may  be  illustrated  by  the  case  before  us.  If  the 
contract  became  complete,  as  we  think  it  did,  on  the  acceptance 
of  the  offer  by  the  applicant,  on  December  21st,  1844,  the  com- 
pany, of  course  could  have  no  knowledge  of  it  until  the  letter  of 
acceptance  reached  the  agent,  on  the  31st  of  the  month ;  and,  on 
the  other  hand,  upon  the  hypothesis  it  was  not  complete  until  no- 
tice of  the  acceptance,  and  then  became  so,  the  applicant  could 
have  no  knowledge  of  it  at  the  time  it  took  effect.  In  either  as- 
pect, and,  indeed,  in  any  aspect  in  which  the  case  can  be  pre- 
sented, one  of  the  parties  must  be  unadvised  of  the  time  when 
the  contract  takes  effect,  as  its  consummation  must  depend  upon 
the  act  of  one  of  them  in  the  absence  of  the  other. 

The  negotiations  being  carried  on  through  the  mail,  the  offer 
and  acceptance  cannot  occur  at  the  same  moment  of  time;  nor, 
for  the  same  reason,  can  the  meeting  of  the  minds  of  the  parties 
on  the  subject  be  known  by  each  at  the  moment  of  concurrence ; 
the  acceptance  must  succeed  the  offer  after  the  lapse  of  some  in- 
terval of  time ;  and,  if  the  process  is  to  be  carried  farther  in  or- 
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der  to  complete  the  bargain,  and  notiet>  of  the  acceptance  must 
be  received,  the  only  effect  is  to  reverse  the  position  of  the  par- 
ties, changin*?  the  knowledge  of  the  completion  from  the  one  par- 
ty to  the  other. 

It  is  obviously  impossible,  therefore,  under  the  circumstances 
stated,  ever  to  perfect  a  contract  by  correspondence,  if  a  knowl- 
edge of  both  parties  at  the  moment  they  become  bound  is  an  es- 
sential element  in  making  out  the  obligation.  And  as  it  must 
take  effect,  if  effect  is  given  at  all  to  an  endeavor  to  enter  into  a 
contract  by  correspondence,  in  the  absence  of  the  knowledge  of 
one  of  the  parties  at  the  time  of  its  consummation,  it  seems  to  us 
more  consistent  with  the  acts  and  declarations  of  the  parties,  to 
consider  it  complete  on  the  transmission  of  the  acceptance  of  the 
offer  in  the  way  they  themselves  contemplated,  instead  of  post- 
poning its  completion  till  notice  of  such  acceptance  has  been  re- 
ceived and  assented  to  by  the  company. 

For  why  make  the  oft'er,  unless  intended  that  an  assent  to  its 
terms  should  bind  them?  And  why  require  any  further  assent 
on  their  part,  after  an  unconditional  acceptance  by  the  party  to 
whom  it  is  addressed? 

We  have  said  that  this  view  is  in  accordance  with  the  usages 
and  practice  of  these  companies,  as  well  as  with  the  general  prin- 
ciples of  law  governing  contracts  entered  into  by  absent  parties. 

In  the  instructions  of  this  company  to  their  agent  at  Freder- 
icksburg, he  is  advised  to  transmit  all  applications  for  insurance 
to  the  office  for  consideration;  and  that,  upon  the  receipt  of  an 
answer,  if  the  applicant  accepts  the  terms,  the  contract  is  consid- 
ered complete  without  waiting  to  communicate  the  acceptance  to 
the  company;  and  the  policy  to  be  thereafter  issued  is  to  bear 
date  from  the  time  of  the  acceptance. 

The  company  desire  no  further  communication  on  the  subject, 
after  they  have  settled  upon  the  terms  of  the  risk,  and  sent  them 
for  the  inspection  of  the  applicant,  in  order  to  the  consummation 
of  the  bargain.  The  communication  of  the  acceptance  by  the 
agent  afterwards  is  to  enable  them  to  make  out  the  policy.  The 
contract  is  regarded  as  complete  on  the  acceptance  of  the  terms. 

This  appears  also  to  have  been  the  understanding  of  the 
agent;  for,  on  communicating  to  the  insured  the  terms  received 
from  the  company,  he  observes :  ' '  Should  you  desire  to  effect  the 
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above  insurance,  send  nw  your  eheck  payable  to  my  order  for 
$57,  and  the  business  is  concluded;"  obviously  enough  import- 
ing- that  no  other  step  would  be  necessary  to  give  effect  to  the  in- 
surance of  the  property  upon  the  terms  stated. 

The  cases  of  Adams  v.  Lindsdell,  1  Barn.  &  Aid.  681,  and  ^lac- 
tier's  Adm'rs  v.  Frith,  6  Wend.  104,  are  authorities  to  show  that 
the  above  view  is  in  conformity  with  the  general  principles  of 
law  governing  the  formation  of  all  contracts  entered  into  be- 
tween parties  residing  at  a  distance  by  means  of  correspondence. 

The  unqualified  acceptance  by  the  one  of  the  terms  proposed 
by  the  other,  transmitted  by  due  course  of  mail,  is  regarded  as 
closing  the  bargain  from  the  time  of  the  transmission  of  the  ac- 
ceptance. 

This  is  also  the  effect  of  the  case  of  Eliason  v.  Henshaw,  4 
Wheat.  228,  in  this  court,  though  the  point  was  not  necessarily 
involved  in  the  decision  of  the  case.  The  acceptance  there  had 
not  been  according  to  the  terms  of  the  bargain  proposed,  for 
which  reason  the  plaintiff  failed. 

Upon  the  whole,  without  pursuing  the  examination  further,  we 
are  of  opinion  that  the  decree  of  the  court  below  should  be  re- 
versed, and  that  the  cause  be  remitted,  with  directions  to  the 
court  to  take  such  further  proceedings  therein  as  may  be  neces- 
sary to  carry  into  effect  the  opinion  of  this  court. 

Decree  reversed. 


There  Must  he  No  Reservations  or  Added  Conditions  in  the 

Acceptance* 

MINNEAPOLIS  AND  ST.  LOUIS  RAILWAY  v.  COLUMBUS 
ROLLING  MILL. 

119  United  States,  149.     1886. 

Mr.  Justice  Gray.  The  rules  of  law  which  govern  this  case 
are  well  settled.  As  no  contract  is  complete  without  the  mutual 
assent  of  the  parties,  an  offer  to  sell  imposes  no  obligation  until 


*  See  Sec.  416,  Vol.  4,  Cyclopedia  of  Law. 
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it  is  accepted  according  to  its  terms.  So  longf  as  the  offer  has 
been  neither  accepted  nor  rejected,  the  negrotiation  remains  open, 
and  imposes  no  oblip^ation  upon  either  party;  the  one  may  de- 
cline to  accept,  or  the  other  may  withdraw  his  offer;  and  either 
rejection  or  withdrawal  leaves  the  matter  as  if  no  offer  had  ever 
been  made.  A  proposal  to  accept,  or  an  acceptance,  upon  terms 
varying  from  those  offered,  is  a  rejection  of  the  oifer,  and  puts 
an  end  to  the  negotiation,  unless  the  party  who  made  the  orig- 
inal offer  renews  it,  or  assents  to  the  modification  suggested.  The 
other  party,  having  once  rejected  the  otter,  cannot  afterwards 
revive  it  by  tendering  an  acceptance  of  it.  Eliason  v.  Henshaw, 
4  Wheat.  225 ;  Carr  v.  Duval,  14  Pet.  77 ;  National  Bank  v.  Hall, 
101  U.  S.  43,  50;  Hyde  v.  Wrench,  3  Beavan,  334;  Fox  v.  Tur- 
ner, 1  Bradwell,  153.  If  the  offer  does  not  limit  the  time  for  its 
acceptance,  it  must  be  accepted  within  a  reasonable  time.  If  it 
does,  it  may,  at  any  time  within  the  limit  and  so  long  as  it  re- 
mains open  be  accepted  or  rejected  by  the  party  to  whom,  or  be 
withdrawn  by  the  party  by  whom,  it  was  made.  Boston  &  Main(; 
Railroad  v.  Bartlett,  3  Cush.  224 ;  Dickinson  v.  Dodds,  2  Ch.  D. 
463. 

The  defendant,  by  the  letter  of  December  8,  offered  to  sell  to 
the  plaintiff  two  thoiLsand  to  five  thousand  tons  of  iron  rails  on 
certain  terms  specified,  and  added  that  if  the  offer  was  accepted 
the  defendant  would  expect  to  be  notified  prior  to  December  20. 
This  offer,  while  it  remained  open,  without  having  been  rejected 
by  the  plaintiff'  or  revoked  by  the  defendant,  would  authorize  the 
plaintiff  to  take  at  his  election  any  number  of  tons  not  less  than 
two  thousand  nor  more  than  five  thousand,  on  the  terms  speci- 
fied. The  offer,  while  unrevoked,  might  be  accepted  or  rejected 
by  the  plaintiff'  at  any  time  before  December  20.  Instead  of 
accepting  the  ott'er  made,  the  plaintiff,  on  December  16,  by  tele- 
gram and  letter,  referring  to  the  defendant's  letter  of  December 
8,  directed  the  defendant  to  enter  an  order  for  twelve  hundred 
tons  on  the  same  terms.  The  mention,  in  both  telegram  and  let- 
ter, of  the  date  and  the  terms  of  the  defendant's  original  oft'er, 
shows  that  the  plaintiff' 's  order  was  not  an  independent  proposal, 
but  an  answer  to  the  defendant's  offer,  a  qualified  acceptance  of 
that  offer,  varying  the  number  of  tons,  and  therefore  in  law  a 
rejection  of  the  offer.     On  December  18,  the  defendant  by  tele- 
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gram  declined  to  fulfill  the  plaintiff's  order.  The  negotiation 
between  the  parties  was  thus  closed,  and  the  plaintiff  could  not 
afterwards  fall  back  on  the  defendant's  original  offer.  The 
plaintiff's  attempt  to  do  so,  by  the  telegram  of  December  19,  was 
therefore  ineffectual  and  created  no  rights  against  the  defend- 
ant. 

Such  being  the  legal  effect  of  what  passed  in  writing  between 
the  parties,  it  is  unnecessary  to  consider  whether,  upon  a  fair 
interpretation  of  the  instructions  of  the  court,  the  question 
whether  the  plaintiff' 's  telegram  and  letter  of  December  16  con- 
stituted a  rejection  of  the  defendant's  offer  of  December  8  was 
ruled  in  favor  of  the  defendant  as  matter  of  law,  or  was  sub- 
mitted to  the  jury  as  a  question  of  fact.  The  submission  of  a 
question  of  law  to  the  jury  is  no  ground  of  exception  if  they  de- 
cide it  aright.    Pence  v.  Langdon,  99  U.  S.  578. 

Judgment  affirmed. 


An  Offer  Under  Seal  is  Irrevocahle* 

McMillan  v.  ames. 

33  Minnesota,  257.    1885. 

Vanderburgh,  J.  On  the  day  it  bears  date  the  defendant  ex- 
ecuted and  delivered  to  James  McMillan  &  Co.  the  following 
covenant  or  agreement  under  seal,  which  was  subsequently  as- 
signed to  the  plaintiff: 

(Here  follows  a  copy  of  the  instrument.) 

By  the  terms  of  this  instrument,  which  is  admitted  to  have 
been  sealed  by  defendant,  he  covenanted  to  convey  the  premises 
upon  the  consideration  and  condition  of  the  payment  by  the 
covenantees  of  the  sum  named,  on  or  before  the  date  fixed  in  the 
writing.  Before  performance  on  their  part,  the  defendant  noti- 
fied them  of  his  withdrawal  and  rescission  of  the  promise  and 
obligation  embraced  in  such  written  instrument,  and  thereafter 
refused  the  tender  of  payment  and  offer  of  performance  by  the 


See  Sees.  434-437,  Vol.  4,  Cyclopedia  of  Law. 
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plaintiff  in  conformity  therewith,  as  alleged  in  the  complaint, 
and  within  the  time  limited.  On  the  trial,  it  appearing:  that  such 
notice  of  rescission  had  been  given,  the  court  rejected  plaintiff's 
offer  to  introduce  the  writing  in  evidence,  and  dismissed  the  ac- 
tion. 

The  only  question  presented  on  this  appeal  is  whether  defend- 
ant's promise  or  obligation  was  nudum  pactum  and  presumpt- 
ively invalid  for  want  of  a  consideration,  or  whether,  being  in 
the  nature  of  a  covenant,  the  defendant  was  bound  thereby,  sub- 
ject to  the  performance  of  the  conditions  by  the  covenantees. 

Apart  from  the  effect  of  the  seal  as  evidencing  a  consideration 
binding  the  defendant  to  hold  open  his  proposition,  or  rather 
validating  his  promise  subject  to  the  conditions  expressed  in  the 
writing,  it  is  clear  that  such  promise,  made  for  a  consideration 
thereafter  to  be  performed  by  the  plaintiff  at  his  election,  would 
take  effect  as  an  offer  or  proposition  merely,  but  would  become 
binding  as  a  promise  as  soon  as  accepted  by  the  performance  of 
the  consideration,  unless  previously  revoked  or  it  had  otherwise 
ceased  to  exist.  Langwell  on  Cont.  70;  Boston  &  M.  R.  R.  v. 
Bartlett,  3  Cush.  224,  228.  In  the  case  cited  there  was  a  propo- 
sition to  sell  land  by  writing  not  under  seal.  The  court  held  the 
party  at  liberty  to  withdraw  his  offer  at  any  time  before  accept- 
ance, but  not  after,  within  the  appointed  time,  because  until  ac- 
ceptance it  was  a  mere  offer,  without  a  consideration  or  a  corre- 
sponding promise  to  support  it,  and  the  court  say:  "Whether 
wisely  or  not,  the  common  law  unyieldingly  insists  upon  a  con- 
sideration, or  a  paper  with  a  seal  attached." 

If,  however,  his  promise  is  binding  upon  the  defendant,  be- 
cause contained  in  an  instrument  under  seal,  then  it  is  not  a 
mere  offer,  but  a  valid  promise  to  convey  the  land  upon  the  con- 
dition of  payment.  All  that  remained  was  performance  by 
plaintiff'  within  the  time  specified  to  entitle  him  to  a  fulfillment 
of  the  covenant  to  convey.  Langdell  on  Cont.  178,  179.  As  re- 
spects the  validity  or  obligation  of  such  unilateral  contracts,  the 
distinction  between  covenants  and  simple  contracts  is  well  de- 
fined and  established.  Anson,  Cont.  12;  Chit.  Cont.  5;  Leake, 
Cont.  146;  1  Smith  Lead  Cas.  (7th  ed.)  698;  Wing  v.  Chase,  35 
Me.  260;  Willard  v.  Tayloe,  8  Wall.  557. 
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In  Pitman  v.  Woodbury  (3  Exch.  4,  11)  Parke,  B.,  says:  "The 
cases  establish  that  a  covenantee  in  an  ordinary  indenture,  who 
is  a  party  to  it,  may  sue  the  covenantor,  who  executed  it,  al- 
though he  himself  never  did ;  for  he  is  a  party,  although  he  did 
not  execute,  and  it  makes  no  difference  that  the  covenants  of  the 
defendant  are  therein  stated  to  be  in  consideration  of  those  of 
the  covenantee.  Of  this  there  is  no  doubt,  nor  that  a  covenant 
binds  without  consideration."  Morgan  v.  Pike,  14  C.  B.  473, 
484;  Leake,  Cont.  141.  The  covenantee  in  such  cases  may  have 
the  benefit  of  the  contract,  but  subject  to  the  conditions  and  pro- 
visos in  the  deed.  The  obligations  frequently  take  the  form  of 
bonds,  which  is  only  another  method  of  forming  a  contract,  in 
which  a  party  binds  himself  as  if  he  had  made  a  contract  to  per- 
form; a  consideration  being  necessarily  implied  from  the  sol- 
emnity of  the  instrument.  The  consideration  of  a  sealed  instru- 
ment may  be  inquired  into;  it  may  be  shown  not  to  have  been 
paid  (Bowen  v.  Bell,  20  John.  338),  or  to  be  different  from  that 
expressed  (Jordan  v.  White,  20  Minn.  77  [91]  ;  McCrea  v.  Pur- 
mort,  16  Wend.  460),  or  as  to  a  mortgage  that  there  is  no  debt  to 
secure  (Wearse  v.  Peirce,  24  Pick.  141),  etc.;  but,  except  for 
fraud  or  illegality,  the  consideration  implied  from  the  seal  can- 
not be  impeached  for  the  purpose  of  invalidating  the  instrument 
or  destroying  its  character  as  a  specialty. 

It  is  true  that  equity  will  not  lend  its  auxiliary  remedies  to 
aid  in  the  enforcement  of  a  contract  which  is  inequitable,  or  is 
not  supported  by  a  substantial  consideration,  but  at  the  same 
time  it  will  not  on  such  grounds  interfere  to  set  it  aside.  But 
no  reason  appears  why  equity  might  not  have  decreed  specific 
performance  in  this  case  (had  the  land  not  been  sold),  because 
the  substantial  and  meritorious  consideration  required  by  the 
court  in  such  case  wouldi  consist  in  that  stipulated  in  the  instru- 
ment as  the  condition  of  a  conveyance,  performance  of  which  by 
the  plaintiff'  would  have  been  exacted  as  a  prerequisite  to  reliec, 
so  as  to  secure  to  defendant  mutuality  in  the  remedy,  and  all  his 
rights  under  the  contract.  The  inquiry  would  not,  in  such  case, 
be  directed  to  the  constructive  consideration  evidenced  by  the 
seal,  for  a  mere  nominal  consideration  would  have  supported  the 
defendant's  offer  or  promise  upon  the  prescribed  conditions. 
Leake.  Cont.  17,  18;  Western  R.  Co.  v.  Babcock,  6  Met.  346; 
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Yard  V.  Patton,  13  Pa.  St.  278,  285;  Candor's  Appeal,  27  Pa. 
St.  119. 

If,  then,  defendant's  promise  was  irrevocable  within  the  time 
limited,  plaintiff  might  certainly  seek  his  remedy  for  damaj^es, 
upon  the  facts  alleged  in  the  pleadings,  upon  showing  perform- 
ance or  tender  thereof  on  his  part. 

There  is  a  growing  tendency  to  abrogate  the  distinction  be- 
tween sealed  and  unsealed  instruments;  in  some  States  by 
legislation,  in  others  to  a  limited  extent  by  usage  or  judicial 
recognition.  State  v.  Young,  23  Minn.  551 ;  1  Pars.  Cont.  429. 
But  the  significance  of  the  seal  as  importing  a  consideration  is 
everywhere  still  recognized,  except  as  affected  by  legislation  on 
the  subject.  It  has  certainly  never  been  questioned  by  this 
court.  In  Pennsylvania  the  courts  allow  a  party,  as  an  equitable 
defense  in  actions  upon  sealed  instruments,  to  show  a  failure  to 
receive  the  consideration  contracted  for,  where  an  actual  valua- 
ble consideration  was  intended  to  pass,  and  furnished  the  motive 
for  entering  into  the  contract.  Candor's  Appeal,  27  Pa.  St.  119; 
Yard  v.  Patton,  supra.  But  whatever  the  rule  as  to  equitable 
defenses  and  counter-claims  under  our  system  of  practice  may 
properly  be  held  to  be  in  the  case  of  sealed  instruments,  it  has 
no  application,  we  think,  to  a  case  like  this,  where  full  effect 
must  be  given  to  the  seal.  Under  the  civil  law  the  rule  is  that  a 
party  making  an  offer,  and  granting  time  to  another  in  which  to 
accept  it,  is  not  at  liberty  to  withdraw  it  within  the  appointed 
time,  it  being  deemed  inequitable  to  disappoint  expectations 
raised  by  such  offer,  and  leave  the  party  without  remedy.  The 
common  law,  as  we  have  seen,  though  requiring  a  consideration, 
is  satisfied  with  the  evidence  thereof  signified  by  a  seal.  Boston 
&  M.  R.  R.  V.  Bartlett,  supra.  The  same  principle  applies  to  a 
release  under  seal,  which  is  conclusive  though  disclosing  on  its 
face  a  consideration  otherwise  insufficient.  Staples  v.  Welling- 
ton, 62  Me.  9 ;  Wing  v.  Chase,  35  Me.  260. 

These  considerations  are  decisive  of  the  case,  and  the  order 
denying  a  new  trial  must  be  reversed. 
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Ojfer  Must  he  Intended  as  Such,  and  Intended  to  Create  Legal 

Relations* 

KELLER  V.  HOLDERMAN. 

11  Michigan,  248.    1863. 

Action  on  a  three-hundred-dollar  check  which  had  been  drawn 
by  defendant  in  favor  of  plaintiff,  on  a  bank  which  had  refused 
to  honor  it.  The  facts  concerning  the  check  were,  that  it  was 
given  for  a  fifteen-dollar  watch,  which  defendant  kept  until  the 
day  of  trial,  when  he  offered  to  return  it,  but  plaintiff  refused 
to  receive  it ;  that  the  whole  transaction  was  a  frolic  and  banter, 
the  plaintiff  not  expecting  to  sell  nor  the  defendant  intending 
to  buy  the  watch  at  the  sum  for  which  the  check  was  drawn ;  and 
that  the  defendant  when  he  drew  the  check  had  no  money  in  the 
banker's  hands,  and  had  intended  to  insert  a  condition  in  the 
check  that  would  prevent  his  being  liable  upon  it,  but  had  failed 
to  do  so.  Judgment  was  rendered  against  him  for  the  amount 
of  the  check,  whereupon  he  appealed. 

Maktin,  C.  J.  When  the  court  below  found  as  a  fact  that 
"the  whole  transaction  between  parties  was  a  frolic  and  a  ban- 
ter, the  plaintiff  not  expecting  to  sell  nor  the  defendant  intend- 
ing to  buy  the  watch  at  the  sum  for  which  the  check  was 
drawn,"  the  conclusion  should  have  been  that  no  contract  was 
ever  made  by  the  parties,  and  the  finding  should  have  been  that 
no  cause  of  action  existed  upon  the  check  to  the  plaintiff. 

The  judgment  is  reversed,  with  costs  of  this  court  and  of  the 
court  below. 

The  other  Justices  concurred.^ 


*  See  Sec.  423,  Vol.  4,  Cyclopedia  of  Law. 

fSee  McClurg  v.  Terry,  21  N.  J.  Eq.,  225   (1870). 


58  FORMATION  OF  A  VALID  CONTRACT. 

Reality  of  Consent — Mistake. 

(A)  Mistake  as  to  the  Nature  of  the  Transaction.* 

WALKER  V.  EBERT. 

29  Wisconsin,  191.    1871. 

Action  on  a  promissory  note,  by  a  holder,  who  claims  to  have 
purchased  it  for  full  value,  before  maturity.  Verdict  for 
plaintiff.     Defendant   appeals. 

Dixon,  C.  J.  The  defendant,  having  properly  alleged  the 
same  facts  in  his  answer,  offered  evidence  and  proposed  to  prove 
by  himself  as  a  witness  on  the  stand,  that  at  the  time  he  signed 
the  supposed  note  in  suit,  he  was  unable  to  read  or  write  the 
English  language;  that  when  he  signed  the  same,  it  was  repre- 
sented to  him  as,  and  he  believed  it  was,  a  certain  contract  of 
an  entirely  different  character,  which  contract  he  also  offered 
to  produce  in  evidence ;  that  the  contract  offered  to  be  produced 
was  a  contract  appointing  him,  defendant,  agent  to  sell  a  certain 
patent  right,  and  no  other  or  different  contract,  and  not  the 
note  in  question;  and  that  the  supposed  note  was  never  deliv- 
ered by  the  defendant  to  any  one.  It  was  at  the  same  time 
stated  that  the  defendant  did  not  claim  to  prove  that  the  plain- 
tiff did  not  purchase  the  supposed  note  before  maturity  and  for 
value.  To  this  evidence  the  plaintiff'  objected,  and  the  objection 
was  sustained  by  the  court,  and  the  evidence  excluded,  to  which 
the  defendant  excepted;    and  this  presents  the  only  question. 

We  think  it  was  error  to  reject  the  testimony.  The  two  cases 
cited  by  counsel  for  the  defendant  (Foster  v.  McKinnon,  L.  R. 
4  C.  P.  704,  and  Whitney  v.  Snyder,  2  Lansing,  477)  are  very 
clear  and  explicit  upon  the  point,  and  demonstrate,  as  it  seems 
to  us,  beyond  any  rational  doubt,  the  invalidity  of  such  paper, 
even  in  the  hands  of  a  holder  for  value,  before  maturity,  without 
notice.  The  party  whose  signature  to  such  a  paper  is  obtained 
ly  fraud  as  to  the  character  of  the  paper  itself,  who  is  ignorant 

*  Following  Foster  v.  McKinnon,  L.   R.  4  C.  P.  704;    see  Sec.  428, 
Vol.  4,  Cyclopedia  of  Law. 
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of  such  character,  and  has  no  intention  of  si^jfninf?  it,  and  who  is 
guilty  of  no  negligence  in  affixing  his  signature,  or  in  not  ascer- 
taining the  character  of  the  instrument,  is  no  more  bound  by  it 
than  if  it  were  a  total  forgery,  the  signature  included. 

The  reasoning  of  the  above  cases  is  entirely  satisfactory  and 
conclusive  upon  this  point.  The  inquiry  in  such  cases  goes  back 
of  all  questions  of  negotiability,  or  of  the  transfer  of  the  sup- 
posed paper  to  a  purchaser  for  value,  before  maturity  and  with- 
out notice.  It  challenges  the  origin  or  existence  of  the  paper 
itself;  and  the  proposition  is,  to  show  that  it  is  not  in  law  or  in 
fact  what  it  purports  to  be,  namely,  the  promissory  note  of  the 
supposed  maker.  For  the  purpose  of  setting  on  foot  or  pursuing 
this  inquiry,  it  is  immaterial  that  the  supposed  instrument  is 
negotiable  in  form,  or  that  it  may  have  passed  to  the  hands  of  a 
bona  fide  holder  for  value.  Negotiability  in  such  cases  presup- 
poses the  existence  of  the  instrument  as  having  been  made  by 
the  party  whose  name  is  subscribed;  for,  until  it  has  been  so 
made  and  has  such  actual  legal  existence,  it  is  absurd  to  talk 
about  a  negotiation,  or  transfer,  or  bona  fide  holder  of  it,  within 
the  meaning  of  the  law  merchant.  That  which,  in  contempla- 
tion of  law,  never  existed  as  a  negotiable  instrument,  cannot 
be  held  to  be  such;  and  to  say  that  it  is,  and  has  the  qualities 
of  negotiability,  because  it  assumes  the  form  of  that  kind  of 
paper,  and  thus  to  shut  out  all  inquiry  into  its  existence,  or 
whether  it  is  really  and  truly  what  it  purports  to  be,  is  petitio 
principii — begging  the  question  altogether.  It  is,  to  use  a 
homely  phrase,  putting  the  cart  before  the  horse,  and  reversing 
the  true  order  of  reasoning,  or  rather  preventing  all  correct 
reasoning  and  investigation,  by  assuming  the  truth  of  the  con- 
clusion, and  so  precluding  any  inquiry  into  the  antecedent  fact 
or  premise,  which  is  the  first  point  to  be  inquired  of  and  ascer- 
tained. For  the  purposes  of  this  first  inquiry,  which  must  be 
always  open  when  the  objection  is  raised,  it  is  immaterial  w^hat 
may  be  the  nature  of  the  supposed  instrument,  whether  nego- 
tiable or  not,  or  whether  transferred  or  negotiated,  or  to  whom 
or  in  what  manner,  or  for  what  consideration  or  value  paid  by 
the  holder.  It  must  always  be  competent  for  the  party  pro- 
posed to  be  charged  upon  any  written  instrument,  to  show  that 
it  is  not  his  instrument  or  obligation.    The  principle  is  the  same 
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as  whore  iiistrunients  arc  made  by  persons  haviiiii'  no  capacity  to 
make  binding  contracts;  a.s,  by  infants,  married  women,  or 
insane  persons;  or  where  they  are  void  for  other  cause,  as,  for 
usury;  or  where  they  are  executed  as  by  an  agent,  but  without 
authority  to  bind  the  supposed  principal.  In  these  and  all  like 
cases,  no  additional  validity  is  given  to  the  instrument  by  put- 
ting them  in  the  form  of  negotiable  paper.  See  Veeder  v. 
Town  of  Lima,  19  Wis.  297  to  299,  and  authorities  there  cited. 
See  also  Thomas  v.  Watkins,  16  Wis.  549.     .     .     . 

The  judgment  below  must  be  reversed,  and  a  venire  dc  novo 
awarded.    By  the  court.     It  is  so  ordered. 


(B)  Mistake  as  to  the  Person  with  Whom  the  Contract  is  Made. 

BOSTON  ICE  CO.  v.  POTTER. 

123  Massachusetts,  28.     1877. 

Contract  on  an  account  annexed,  for  ice  sold  and  delivered 
between  April  1,  1874,  and  April  1,  1875.  Answer,  a  general 
denial.     JudpTnent  for  defendant.     Plaintiff  alleged  exceptions. 

Endicott,  J.  To  entitle  the  plaintiff  to  recover,  it  must  show 
some  contract  with  the  defendant.  There  was  no  express  con- 
tract, and  upon  the  facts  stated  no  contract  is  to  be  implied. 
The  defendant  had  taken  ice  from  the  plaintiff'  in  1873,  but, 
on  account  of  some  dissatisfaction  with  the  manner  of  supply, 
he  terminated  his  contract,  and  made  a  contract  for  his  supply 
with  the  Citizens'  Ice  Company.  The  plaintiff'  afterward  deliv- 
ered ice  to  the  defendant  for  one  year  without  notifying  the 
defendant,  as  the  presiding  judge  has  found,  that  it  had  bought 
out  the  business  of  the  Citizens'  Ice  Company,  until  after  the 
delivery  and  consumption  of  the  ice. 

The  presiding  judge  has  decided  that  the  defendant  had  a 
right  to  assume  that  the  ice  in  question  was  delivered  by  the 
Citizens'  Ice  Company,  and  has  thereby  necessarily  found  that 
the  defendant's  contract  with  that  company  covered  the  time  of 
the  delivery  of  the  ice. 
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There  was  no  privity  of  contract  established  between  the 
plaintiff  and  defendant,  and  without  such  privity  the  possession 
and  use  of  the  property  will  not  support  an  implied  assunii)sit 
Hills  V.  Snc^II,  104  Mass.  17:3,  177.  And  no  i)resumption  of  assent 
can  be  implied  from  the  reception  and  use  of  the  ice,  because  the 
defendant  had  no  knowledge  that  it  was  furnished  by  the  plain- 
tiff, but  supposed  that  he  received  it  under  the  contract  made 
with  the  Citizens'  Ice  Company.  Of  this  chan<i-e  he  was  entitled 
to  be  informed. 

A  party  has  a  right  to  select  and  determine  with  whom  he  will 
contract,  and  cannot  have  another  person  thrust  upon  him  with- 
out his  consent.  It  may  be  of  importance  to  him  who  performs 
the  contract,  as  when  he  contracts  with  another  to  paint  a  pic- 
ture, or  write  a  book,  or  furnish  articles  of  a  particular  kind,  or 
when  he  relies  upon  the  character  or  qualities  of  an  individual, 
or  has,  as  in  this  case,  reasons  why  he  does  not  wish  to  deal 
with  a  particular  party.  In  all  these  cases,  as  he  may  contract 
with  whom  he  pleases,  the  sufficiency  of  his  reasons  for  so  doin^ 
cannot  be  inquired  into.  If  the  defendant,  before  receiving  the 
ice,  or  during  its  delivery,  had  received  notice  of  the  change, 
and  that  the  Citizens'  Ice  Company  could  no  longer  perform  its 
contract  with  him,  it  would  then  have  been  his  undoubted  right 
to  have  rescinded  the  contract  and  to  decline  to  have 
it  executed  by  the  plaintiff.  But  this  he  was  unable  to 
do,  because  the  plaintiff  failed  to  inform  him  of  that  which  he 
had  a  right  to  know.  Orcutt  v.  Nelson,  1  Gray,  536,  542 ;  Win- 
chester V.  Howard,  97  Mass.  303 ;  Ilardman  v.  Booth,  1  II.  &  C. 
803 ;  Humble  v.  Hunter,  12  Q.  B.  310 ;  Robson  v.  Drummond,  2 
B.  &  Ad.  303.  If  he  had  received  notice  and  continued  to  take 
the  ice  as  delivered,  a  contract  would  be  implied.  Mudge  v. 
Oliver,  1  Allen,  74;  Orcutt  v.  Nelson,  ubi  supra;  Mitchell  v. 
Lapage,  Holt  N.  P.  253. 

There  are  two  English  cases  very  similar  to  the  ease  at  bar. 
In  Schmaling  v.  Thomlinson  (6  Taunt.  147)  a  firm  was  employed 
by  the  defendants  to  transport  goods  to  a  foreign  market,  and 
transferred  the  entire  employment  to  the  plaintiff,  who  per- 
formed it  without  the  privity  of  the  defendants,  and  it  was  held 
that  he  could  not  recover  compensation  for  his  services  from  the 
defendants. 
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The  case  of  Boiilton  v.  Jones  (2  II.  &  X.  564)  was  cited  by 
both  parties  at  the  arfiument.  There  the  defendant,  who  had 
been  in  the  habit  of  dealing  with  one  Brocklehurst,  sent  a  written 
order  to  him  for  goods.  The  plaintiff,  who  had  on  the  same  day- 
bought  out  the  ])iisiness  of  Brocklehurst,  executed  the  order 
without  giving  the  defendant  notice  that  the  goods  were  sup- 
plied by  him  and  not  by  Brocklehurst.  And  it  was  held  that  the 
plaintiff  could  not  maintain  an  action  for  the  price  of  the  goods 
against  the  defendant.  It  is  said  in  that  case  that  the  defendant 
had  a  right  of  set-off  against  Brocklehurst,  with  whom  he  had  a 
i-unning  account,  and  that  is  alluded  to  in  the  opinion  of  Baron 
Bramwell,  though  the  other  judges  do  not  mention  it. 

The  fact  that  a  defendant  in  a  particular  case  has  a  claim  in 
set-oft'  against  the  original  contracting  party  shows  clearly  the 
injustice  of  forcing  another  pei*son  upon  him  to  execute  the  con- 
tract without  his  consent,  against  whom  his  set-off  would  not  be 
available.  But  the  actual  existence  of  the  claim  in  set-off  cannot 
be  a  test  to  determine  that  there  is  no  implied  assumpsit  or 
privity  between  the  parties.  Nor  can  the  non-existence  of  a 
set-off  raise  an  implied  assumpsit.  If  there  is  such  a  set-off,  it 
is  sufficient  to  state  that  as  a  reason  why  the  defendant  should 
prevail ;  but  it  by  no  means  follows  that  because  it  does  not  exist 
the  plaintiff  can  maintain  his  action.  The  right  to  maintain  an 
action  can  never  depend  upon  whether  the  defendant  has  or 
has  not  a  defense  to  it. 

The  implied  assumpsit  arises  upon  the  dealings  between  the 
parties  to  the  action,  and  cannot  arise  upon  the  dealings  between 
the  defendant  and  the  original  contractor,  to  which  the  plaintiff 
was  not  a  party.  At  the  same  time,  the  fact  that  the  right  of 
set-oft'  against  the  original  contractor  could  not,  under  any  cir- 
cumstances, be  availed  of  in  an  action  brought  upon  the  contract 
by  the  person  to  whom  it  was  transferred  and  who  executed  it, 
shows  that  there  is  no  privity  between  the  parties  in  regard  to 
the  subject  matter  of  this  action. 

It  is,  therefore,  immaterial  that  the  defendant  had  no  claim 
in  set-off  against  the  Citizens'  Ice  Company. 

We  are  not  called  upon  to  determine  what  other  remedy  the 

plaintift'  has,  or  what  would  be  the  rights  of  the  parties  if  the 

ice  were  now  in  existence.  n         ,■  in 

Exceptions  overrulea. 
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(C)  Mistake  as  to  the  Subject  Matter  of  the  Contract. 

KYLE  V.   KAVANAGH. 

103  Massachusetts,  356.     1869. 

Contract  to  recover  the  price  of  land  sold  and  conveyed  to  the 
defendant,  pursuant  to  the  following  agreement: 

"Boston,  July  2,  1868.  I  hereby  agree  to  sell  to  E.  Kavanagh 
four  lots  of  land  in  Waltham  on  Prospect  Street,  so  called,  for 
50  shares  of  Mitchell  Granite  stock,  9,000  shares  of  Revenue 
Gold  stock,  also  $150  in  lawful  money  for  said  land.  Said  Kyle 
is  to  give  said  Kavanagh  a  good  title,  if  the  title  is  in  said  Kyle, 
so  he  can  give  deed;  if  said  Kyle  cannot  give  a  good  title,  then 
this  agreement  is  null  and  void." 

The  defendant  contended  and  introduced  evidence  tending  to 
^how  that,  either  by  the  fraud  or  misrepresentation  of  the  plain- 
tiff, or  by  mistake,  the  land  conveyed  by  the  deed  was  not  the 
land  which  he  bargained  for,  and  that  what  he  had  agreed  to 
purchase  was  a  lot  of  land  on  another  Prospect  Street  in  Wal- 
tham, in  no  way  connected  with  that  mentioned  in  the  deed,  and 
a  long  way  off;  and  he  also  contended  that  he  was  entitled  to  a 
warranty  deed.     Verdict  for  defendant. 

Morton,  J.  .  .  .  The  other  exception  taken  by  the  plain- 
tiff cannot  be  sustained.  The  instructions  given  were,  in  sub- 
stance, that,  if  the  defendant  was  negotiating  for  one  thing  and 
the  plaintiff  was  selling  another  thing,  and  their  minds  did  not 
.agree  as  to  the  subject  matter  of  the  sale,  there  would  be  no  con- 
tract by  which  the  defendant  w^ould  be  bound,  though  there  was 
no  fraud  on  the  part  of  the  plaintiff.  This  ruling  is  in  accord- 
ance with  the  elementary  principles  of  the  law  of  contracts,  and 
was  correct.     Spurr  v.  Benedict,  99  Mass.  4:63. 

Exceptions  sustained. 
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ROVEGNO  V.  DEFFERARI. 

40  California,  459.     1871. 

Action  for  dissolution  of  alleged  partnership  and  distribution 
of  proceeds.  Defense,  no  partnership.  Judgment  for  plaintiff. 
Defendant  appeals. 

Wallace,  J.  It  is  not  disputed  that  Cassinelli  was  at  one 
time  a  copartner  with  the  defendant,  owning  an  interest  of  one- 
third  in  the  copartnership.  Each  of  the  parties  to  the  con- 
troversy, Rovegno  and  Defferari,  claims  to  have  purchased  that 
interest  from  Cassinelli,  and  this  is  the  only  question  pre- 
sented here. 

It  was  determined  below,  and  we  think  correctly,  that  Rovegno 
was  the  purchaser  of  that  interest.  The  facts  are,  that  on  March 
17,  1869,  Cassinelli  agreed  to  sell  it  to  Rovegno,  and  then 
received  part  of  the  purchase  price ;  that  on  the  next  day 
(March  18th)  Cassinelli  and  Defferari  entered  into  a  treaty  con- 
cerning the  sale  of  this  interest  to  the  latter;  that  this  was  in 
the  presence  and  with  the  consent  of  Rovegno.  On  this  occasion 
a  sale  of  this  interest  was  supposed  to  have  been  made  by 
Cassinelli  to  Defferari ;  but  it  turned  out  afterwards  that  the 
parties  to  that  transaction  (Cassinelli  and  Defferari)  had  en- 
tirely misunderstood  each  other  as  to  the  price  to  be  paid.  Cas- 
sinelli thought  that  he  was  selling  for  $850,  and  Defferari  sup- 
posed himself  to  be  purchasing  at  $750.  Upon  discovery  of  this 
mistake  the  latter  refused  to  take  the  interest  at  $850.  On  the 
22d  March  the  sale  from  Cassinelli  to  Rovegno  was  made,  pur- 
suant to  the  agreement  of  March  17th,  and  a  bill  of  sale  was 
then  made  to  the  latter. 

Upon  the  ascertained  fact  that  Cassinelli  and  Defferari  were 
each  mistaken  as  to  the  purchase  price  of  this  copartnership 
interest,  and  each  was,  therefore,  assenting  to  a  supposed  con- 
tract which  had  no  real  existence,  it  results  that  there  was  no 
valid  agreement,  notwithstanding  the  apparent  assent  of  each. 
It  is  in  principle  like  the  case  of  Phillips  v.  Bistolli  (2  B.  &  C. 
511),  where  it  appeared  that  the  defendant,  who  was  a  foreigner, 
not  understanding  the  English  language  well,  attended  an  auc- 
tion sale  in  London,  and  there  bid  eighty-eight  guineas  for  cer- 
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tain  goods,  which  were,  thereupon,  knocked  down  to  him,  and 
when  sued  for  the  purchase  price,  he  set  up  in  defense  that  he 
supposed  he  was  bidding  only  forty-eight  guineas  for  the  goods, 
and  that  the  mistake  grew  out  of  his  imperfect  knowledge  of  the 
English  language,  in  which  language  the  auction  was  conducted. 
Chief  Justice  Abbott  left  it  to  the  jury  to  find  if  the  defendant 
had  been  mistaken  as  to  the  price  bid,  the  court  being  of  the 
opinion  that  if  such  a  mistake  had  really  intervened,  the  parties 
could  not  be  said  to  have  entered  into  a  contract  at  all. 

Judgment  and  order  deiiying  new  trial  affirmed* 


Mistake  by  One  Party  as  to  the  Intention  of  the  Other,  Known 

to  that  Other. 

SHELTON  V.  ELLIS. 

70  Georgia,  297.     1883. 

Bill  in  equity  for  an  injunction  to  restrain  defendant  from 
disposing  of  certain  railroad  tickets  and  for  the  appointment  of 
a  receiver  to  hold  them. 

Plaintiff  was  employed  to  compile  a  rate  sheet  for  the  W.  & 
A.  Ry.,  showing  cost  of  tickets  between  different  points.  By 
mistake  he  printed  the  fare  from  Atlanta,  Georgia,  to  Rogers, 
Arkansas,  as  $21.25,  when  it  should  have  been  $36.70.  Defend- 
ant discovered  the  mistake,  and  immediately  purchased  of  the 
ticket  agent  of  the  W.  &  A.  Ry.  a  large  number  of  the  tickets  at 
the  price  printed  in  the  rate  sheet.  Plaintiff,  being  responsible 
to  the  railway  for  the  error,  offered  to  return  defendant's  money 
and  demanded  the  tickets,  which  offer  and  demand  were  refused 
by  defendant.  Plaintiff'  alleges  in  his  bill  that  defendant  knew 
that  a  mistake  had  been  made  in  the  rate  sheet  and  fraudulently 
took  advantage  of  it. 

Defendant  answered  denying  any  fraud,  and  asserting  that 
the  sale  was  made  without  any  misrepresentations  on  the  part  of 
defendant  and  from  the  plaiutift"s  own  rate  sheet. 


♦See   also,    Sherwood    v.    Walker,    66   Mich.    568    (1887);    Hecht   v. 
Botcheller,  147  Mass.  335  (13SS)  ;  Wood  v.  Boynton,  64  Wis.  265  (1S85). 
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The  court  granted  a  temporary  injunction  and  appointed  a 
receiver.     Defendant  appeals. 

Hall,  J.  There  is  no  question  made  here  as  to  the  propriety 
of  the  orders  passed  by  his  honor,  the  presiding  judge,  if  the 
case  made  by  the  bill  entitles  the  complainants  to  the  relief 
prayed.  Upon  the  question  made  there  was  a  conflict  of  evi- 
dence; there  was  no  abuse  of  discretion,  if  the  law  authorized 
the  interposition  of  the  judge.  The  order  appointing  the  re- 
ceiver and  directing  the  injunction  carefully  preserved  the 
rights  of  all  the  parties  to  the  final  hearing  of  the  cause. 

The  first  and  only  question  made  which  we  shall  consider  and 
determine,  is  whether  appropriate  relief  can  be  granted  by  a 
court  of  equity,  in  a  case  where  there  has  been  a  mistake  on  one 
side,  and  it  is  alleged  that  a  fraudulent  advantage  has  been 
knowingly  taken  of  this  mistake  by  the  opposite  party,  to  his 
gain  and  to  the  serious  detriment  and  injury  of  the  party  mak- 
ing the  mistake.  The  question  is  thus  broadly  stated,  to  meet 
the  views  presented  by  the  counsel  in  the  case. 

In  Wyche  et  al.  v.  Greene  (26  Ga,  415)  this  court  held  that 
what  is  a  mistake  on  one  side  and  a  fraud  on  the  other  is  as 
much  the  subject  of  correction  as  if  it  were  a  mistalce  on  both 
sides,  and  in  delivering  the  opinion  of  the  court,  Benning,  J. 
(at  p.  422),  said: 

"The  court's  charge  that  a  mistake,  to  be  the  subject  of  cor- 
rection, must  be  a  mistake  in  which  all  the  parties  to  the  con- 
tract participate,  was  too  absolute.  If  one  of  the  parties  to  a 
contract  is  mistaken  in  a  matter,  and  the  others  know  that  he  is 
and  do  not  apprise  him  of  it,  yet  the  mistake,  though  not  one 
on  their  part,  is  the  subject  of  correction.  The  case  becomes 
one  in  which  there  is  a  mistake  in  one  of  the  parties  to  the  eon- 
tract  and  a  fraud  in  the  others.  Such  a  case  is  even  more 
readily  the  subject  of  relief,  at  his  instance,  than  is  a  case  in 
which  there  is  nothing  but  a  mistake,  although  that  be  a  mis- 
take extending  to  all  the  parties." 

There  is  nothing  that  we  are  aware  of,  either  in  the;  Code  or 
any  subsequent  decision  of  this  court,  modifying  the  law  as  here 
declared.  On  the  other  hand,  we  think  there  is  much  confirm- 
ing the  view  here  taken.  Compare  wnth  this  Code  §§  3117,  3119 
to  3126,  both  inclusive,  and  3180.  The  conditions  upon  which 
relief  will  be  granted  or  denied  must,  under  the  sections  of  the 
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Code  and  the  eases  cited  under  them,  depend  in  larj^^e  measure 
upon  the  circumstances  of  each  particular  case,  and  upon  all  the 
facts  developed,  which  should  be  passed  upon  by  the  jury  at  the 
final  hearing,  and  ought  not  to  be  too  closely  scrutinized  or 
evenly  balanced  in  these  preliminary  proceedings.  All  that  the 
judge  decides  at  that  stage  of  the  cause  is  that  there  is  enough 
developed  to  carry  the  case  to  the  jury,  whose  exclusive  province 
it  is  to  determine  the  force  and  effect  of  facts  an  applied  to  the 
law  given  them  in  charge  by  the  court.  This  is  all  that  the 
judge  has  undertaken  in  this  case. 

Judgment  affirmed. 


Misrepresentation.* 

Its  Effect  ill  Contracts  Generally. 
WILCOX  V.  IOWA  WESLEYAN  UNIVERSITY. 

32  Iowa,  367.     1871. 

Action  to  foreclose  a  mortgage  executed  by  defendant  college 
to  secure  a  promissory  note.  Defense,  accord  and  satisfaction  of 
note  and  mortgage,  in  consideration  of  certain  lands  agreed  by 
defendant  to  be  given  and  by  plaintiff  to  be  taken  as  payment. 
Plaintiff  sets  up  that  he  was  induced  to  enter  into  such  agree- 
ment by  the  false  representations  of  defendant  as  to  the  loca- 
tion, character,  and  value  of  the  land.  Such  representations 
are  found  to  be  in  fact  false,  but  also  that  the  agent  of  the 
defendant  made  them  in  good  faith,  believing  each  piece  of  land 
to  be  as  described. 

A  decree  was  entered  by  the  trial  court  cancelling  the  note 
and  mortgage  and  releasing  defendant  from  all  liability  thereon. 
Plaintiff  appeals. 

Miller,  J.  ...  Is  the  plaintiff  entitled  to  be  relieved 
from  his  agreement  compounding  his  claim  against  defendant, 
and,  if  so,  to  what  extent? 


*  See  Sec.  429,  VoL  4,  Cyclopedia  of  Law. 
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The   appellee   cites   Holmes  v.   Clark    (10   Iowa,   -423),   which 
holds,  that  in  order  to  sustain  an  action  on  the  i^round  of  false 
and  fraudulent  representations  in  the  sale  of  land,  it  must  be 
shown  that  the  representations  were  false  and  fraudulent  within 
the  knowledge  of  the  party  making  them;    and  he  argues  that 
appellant  is,  in  view  of  the  law,  without  remedy  in  this  ease. 
The  rule  laid  down  in  that  case  is  well  established   and  uni- 
versally followed  in  all  actions  at  law  for  damages  sustained  by 
false  and  fraudulent  representations  in  a  sale   (see  eases  cited 
by  appellant  in  that  case)  ;  but  equity  will  grant  relief  on  the 
ground  of  fraud,   although  the  party  representing  a  material 
fact  made  the  assertion  without  knowing  whether  it  was  true  or 
not.     The  consequences  to  the  person  who  acted  on  the  faith  of 
the  representations   are  the  same  whether  he  who  made  them 
knew  them  to  be  false  or  was  ignorant  whether  they  were  true 
or  not.     And  if  the  representations  were  made  to  influence  the 
conduct  of  another  party  in  a  matter  of  business,  and  they  did 
influence  him  to  his  prejudice,  equity  will  interfere  and  grant 
him  relief.     Willard's   Eq.  Jur.   150;   Ainslie  v.  Medlycott,  9 
Ves.  21 ;  Harding  v.  Randall,  15  Me.  332 ;  Smith  v.  Richards,  13 
Pet.  38;  Tumbull  v.  Gadsden,  2  Strobh.   (S.  C.)   Eq.  14;  Mc- 
Ferran  v.  Taylor,  3  Cranch,  281. 

And  even  if  by  mistake,  and  innocently,  a  party  misrepre- 
sents a  material  fact,  upon  which  another  party  is  induced  to 
act,  it  is  as  conclusive  a  ground  of  relief  in  equity  as  a  wilful 
and  false  assertion.  Taylor  v.  Ashton,  11  Mees.  &  Wels.  400; 
Foster  v.  Charles,  6  Bing.  396. 

Now  it  is  entirely  clear,  from  the  evidence,  that  the  plaintiff 
was  thus  induced  to  act  in  this  case.  The  lots  were  represented 
to  be  of  particular  situations  and  values,  when  they  were  in  fact 
otherwise;  and  while  the  agent  informed  plaintiff  that  he  had 
never  seen  the  lots  himself,  and  did  not  make  the  representations 
from  his  own  knowledge,  yet  he  did  what  was,  substantially,  the 
same  thing,  by  stating  what  the  donors  said  in  respect  to  their 
situations  and  values,  and  that  he  (the  agent)  knew  one  of  the 
donors,  whom  he  represented  to  be  a  smart  business  man  and  a 
leading  member  of  the  church,  whose  statements  could  be  relied 
upon.  Through  the  representations  and  persuasions  of  the 
agent,  the  plaintiff'  generously  donated  or  agreed  to  donate  forty 
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per  centum  of  liis  claim  to  the  university,  and  receive  in  pay- 
ment of  the  balance  real  property  at  cash  prices.  This  he  was, 
in  equity  and  conscience,  entitled  to  receive.  He  selected  the 
two  lots  before  mentioned  upon  the  representations  of  the  agent, 
relying  entirely,  as  he  had  a  right  to  do  under  the  circumstances, 
thereon  respecting  the  situation  and  value  of  the  same.  The  lots 
were  not  as  represented.  They  were  represented  by  the  agent 
to  be  worth,  in  the  aggregate,  the  sum  of  $1,000,  whereas  they 
were  worth  less  than  one-fifth  that  sum.  Under  these  circum- 
stances the  plaintiff  is  clearly  entitled  to  ecpiitable  relief  from  so 
unconscionable  a  bargain.  Nor  do  m'c  think,  under  all  the  cir- 
cumstances of  the  case,  that  he  has  lost  his  right  to  relief  by  any 
delay  or  laches  on  his  part.  And  as,  by  his  agreement,  he  was 
to  receive  land  at  cash  prices,  to  the  extent  of  sixty  per  centum 
of  his  claim,  which  the  university  has  failed  to  pay  or  convey 
to  him,  he  will  be  entitled  to  recover  the  money  instead  of  these 
lots,  according  to  his  contract  entered  into  June  6,  1861,  viz. : 
$1,000  with  six  per  centum  interest  from  that  date,  upon  re- 
conveying  the  lots  to  the  university  or  to  whom  it  shall  direct. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause 
will  be  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion  as  the  appellant  may,  if  he  so  elect,  have  final 
judgment  in  this  court. 

Reversed. 


Effect  of  Misrepresentation  in  Contracts  UherrimcB  Fidei. 

WALDEN  v.  LOUISIANA  INSURANCE  CO. 

12  Louisiana,  134.     1838. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment,  which 
reje^t^'d  his  claim  for  the  value  of  a  house,  insured  by  the  de- 
fendants, and  which  was  destroyed  by  fire. 

The  facts  of  the  case  are  these:  A  ropewalk,  which  was  so 
contiguous  to  the  house,  that  the  destruction  of  the  former  by 
fire,  must  necessarily  have  involved  the  latter  in  the  like  calam- 
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ity ;  it  was  rumored,  that  an  attempt  had  been  made  to  set 
fire  to  the  ropewalk,  which  induced  the  plaintiff  to  insure  the 
house.  The  defendants  resisted  his  claim,  on  the  ground,  that  he 
had  not  communicated  the  circumstances,  which  had  excited 
his  alarm  and  determined  him  to  insure. 

It  appears  to  us,  the  District  Court  did  not  err.  The  under- 
writer had  an  undoubted  right  to  be  informed  of  every  circum- 
stance, which,  creating  or  increasing  the  risk  against  which 
insurance  is  sought,  may  induce  him  to  decline  the  insurance,  or 
demand  a  higher  premium.  It  appears,  from  the  plaintiff's  own 
confession,  that  the  attempt  which  had  been  made  to  set  on 
fire  a  building,  which  could  not  have  been  consumed  without 
materially  endangering  his  house,  created  in  him  an  alarm, 
which  prompted  him  to  guard  against  the  danger. 

It  is  true,  he  evidently  acted  in  good  faith ;  for  when  he  called 
on  the  defendants  for  indemnification,  he  candidly  informed 
them  of  the  circumstance  which  had  alarmed  him.  His  ignor- 
ance of  his  duty  cannot  protect  him  against  his  omission  to 
give  information  of  a  material  fact,  which  the  defendants  had 
a  right  to  know,  in  order  to  establish  the  proper  rate  of  insur- 
ance. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  District  Court  be  affirmed,  with  costs. 


PHOENIX  LIFE  INS.  CO.  v.  RADDIN. 

120  United  States,  1S3.     18S7. 

Action  at  law  to  recover  upon  a  life  insurance  policy  issued 
by  defendant  upon  the  life  of  plaintiff's  son. 

Judgment  for  phiintiff.     Defendant  appeals. 

The  policy  contained  a  provision  that,  "if  any  of  the  declara- 
tions or  statements  made  in  the  application  for  this  policy,  upon 
the  faith  of  which  this  policy  is  issued,  shall  be  found  in  any 
respect  untrue,  this  policy  shall  be  null  and  void."  Question  28 
and  the  answer  were  as  follows; 
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"28.  Has  any  application 
been  made  to  this  or  any 
other  company  for  assurance 
on  the  life  of  the  party?     If 

so,  with  what  result?     What  "$10,000,     Equitable    Life 

amounts  are  now  assured  on  Assurance  Society." 

the  life  of  the  party,  and  in 
what  companies?  If  already 
assured  in  this  company, 
state  the  No.  of  the  policy." 

Defendant  offered  to  prove  that  the  assured,  within  three 
weeks  before  the  application  for  the  policy  in  suit,  had  made 
.  application  to  two  other  companies  for  insurance  on  the  life 
of  the  insured,  each  of  which  had  been  declined.  The  court  ex- 
cluded the  evidence  and  ruled,  "that  if  the  answer  to  one  of 
the  interrogatories  of  question  28  was  true,  there  would  be 
no  breach  of  warranty;  that  the  failure  to  answer  the  other 
interrogatories  of  question  28  was  no  breach  of  the  contract; 
and  that  if  the  company  took  the  defective  application,  it  would 
be  a  waiver  on  their  part  of  the  answers  to  the  other  interroga- 
tories of  that  question." 

Mr.  Justice  Gray.  .  .  .  The  jury  having  returned  a 
verdict  for  the  plaintiff  in  the  full  amount  of  the  policy,  the 
defendant's  exceptions  to  the  refusal  to  rule  as  requested  and 
to  the  rulings  aforesaid  present  the  principal  question  in  the 
case. 

The  rules  of  law  which  govern  the  decision  of  this  question 
are  well  settled,  and  the  only  difficulty  is  in  applying  those 
rules  to  the  facts  before  us. 

Answers  to  questions  propounded  by  the  insurers  in  an  ap- 
plication for  insurance,  unless  they  are  clearly  shown  by  the 
form  of  the  contract  to  have  been  intended  by  both  parties 
to  be  warranties,  to  be  strictly  and  literally  complied  with,  are 
to  be  construed  as  representations,  as  to  which  substantial  truth 
in  everything  material  to  the  risk  is  all  that  is  required  of  the 
applicant.  Moulor  v.  American  Ins.  Co.,  Ill  U.  S.  335;  Camp- 
bell V.  New  England  Ins.  Co.,  98  Mass.  381 ;  Thomson  v.  Weems, 
9  App.  Cas.  671. 

The  misrepresentation  or  concealment  by  the  assured  of  any 
material  fact  entitles  the  insurers  to  avoid  the  policy.     But  the 
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jini'tics  may  by  thciT-  contrnct  make  material  a  fact  tliat  would 
otherwise  be  immateriaJ,  or  make  immaterial  a  fact  that  would 
otherwise  be  material.  Whether  there  is  other  insurance  on 
the  same  subject,  and  whether  such  insurance  has  been  applied 
for  and  refused,  are  material  facts,  at  least  when  statements 
ref^arding  them  are  required  by  the  insurers  as  part  of  the 
basis  of  the  contract.  Carpenter  v.  Providence  Washington 
Ins.  Co.,  16  Pet.  495;  Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47; 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484;  Macdonald  v.  Law 
Union  Ins.  Co.,  L.  R.  9  Q.  B.  328;  Edington  v.  .Etna  Life  Ins. 
Co.,  77  N.  Y.  564,  and  100  N.  Y.  536. 

Where  an  answer  of  the  applicant  to  a  direct  question  of 
the  insurers  purports  to  be  a  complete  answer  to  the  question, 
any  substantial  misstatement  or  omission  in  the  answer  avoids 
a  policy  issued  on  the  faith  of  the  application.  Cazenove  v. 
British  Equitable  Assurance  Co.,  29  Law  Journal  (N.  S.),  C.  P. 
160,  afarming  S.  C.  6  C.  B.  N.  S.  437.  But  where  upon  the 
face  of  the  application  a  question  appears  to  be  not  answered 
at  all,  or  to  be  imperfectly  answered,  and  the  insurers  issue  a 
policy  without  further  inquiry,  they  waive  the  want  or  imper- 
fection in  the  answer,  and  render  the  omission  to  answer  more 
fully  immaterial,  Connecticut  Ins.  Co.  v,  Luchs,  108  U.  S. 
498;  Hull  V.  People's  Ins.  Co.,  6  Gray,  185;  Lorillard  Ins. 
Co.  V.  McCulloch,  21  Ohio  St,  176 ;  American  Ins.  Co.  v.  Mahone, 
56  Mississippi,  180;  Careon  v.  Jersey  City  Ins.  Co.,  14  Vroom, 
300,  and  15  Vroom,  210;  Lebanon  Ins.  Co.  v.  Kepler,  106  Penn. 
St.  28. 

The  distinction  between  an  answer  apparently  complete,  but 
in  fact  incomplete  and  therefore  untrue,  and  an  answer  mani- 
festly incomplete,  and  as  such  accepted  by  the  insurers,  may  be 
illustrated  by  two  cases  of  fire  insurance,  which  are  governed  by 
the  same  rules  in  this  respect  as  cases  of  life  insurance.  If  one 
applying  for  insurance  upon  a  building  against  fire  is  asked 
whether  the  property  is  incumbered,  and  for  what  amount,  and 
in  his  answer  discloses  one  mortgage,  when  in  fact  there  are 
two,  the  policy  issued  thereon  is  avoided.  Towne  v.  Fitchburg 
Ins.  Co.,  7  Allen,  51.  But  if  to  the  same  question  he  merely 
answers  that  the  property  is  incumbered,  without  stating  the 
amount  of  incumbrances,  the  issue  of  the  policy  without  further 
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inquiry  is  a  waiver  of  the  omisvsion  to  state  the  amount.    Nichols 
V.  Ins.  Co.,  1  Allen,  63. 

In  the  contract  before  lis,  the  answers  in  the  application  are 
nowhere  called  warranties,  or  made  part  of  the  contract.  In  the 
policy  those  answers  and  the  concluding  paragraph  of  the  appli- 
cation are  referred  to  only  as  "the  declarations  or  statements 
upon  the  faith  of  which  this  policy  is  issued;"  and  in  the  con- 
cluding paragraph  of  the  application  the  answers  are  declared 
to  be  "fair  and  true  answers  to  the  foregoing  questions,"  and  to 
"form  the  basis  of  the  contract  for  insurance."  They  must 
therefore  be  considered,  not  as  warranties  which  are  part  of 
the  contract,  but  as  representations  collateral  to  the  contract, 
and  on  which  it  is  based. 

The  28th  printed  question  in  the  application  consists  of  four 
successive  interrogatories,  as  follows:  "Has  any  application 
been  made  to  this  or  any  other  company  for  assurance  on  the  life 
of  the  party?  If  so,  with  what  result?  What  amounts  are  now 
assured  on  the  life  of  the  party,  and  in  what  companies?  If 
already  assured  in  this  company,  state  the  number  of  policy." 
The  only  answer  written  opposite  this  question  is,  "$10,000, 
Equitable  Life  Assurance  Society." 

The  question  being  printed  in  very  small  type,  the  answer  is 
written  in  a  single  line  midway  of  the  opposite  space,  evidently 
in  order  to  prevent  the  ends  of  the  letters  from  extending  above 
or  below  that  space;  and  its  position  with  regard  to  that  space, 
and  to  the  several  interrogatories  combined  in  the  question, 
dot^  not  appear  to  us  to  have  any  bearing  upon  the  construc- 
tion and  effect  of  the  answer. 

But  the  four  interrogatories  grouped  together  in  one  ques- 
tion, and  all  relating  to  the  subject  of  other  insurance,  would 
naturally  be  understood  as  all  tending  to  one  object,  the  ascer- 
taining of  the  amount  of  such  insurance.  The  answer  in  its 
form  is  responsive,  not  to  the  first  and  second  interrogatories, 
but  to  the  third  interrogatory  only,  and  fully  and  truly  answers 
that  interrogatory  by  stating  the  existing  amount  of  prior  insur- 
ance and  in  what  company  and  thus  renders  the  fourth  inter- 
rogatory irrelevant.  If  the  insurers  after  being  thus  truly  and 
fully  informed  of  the  amount  and  the  place  of  prior  insurance, 
considered  it  material  to  know  whether  any  unsuccessful  appli- 
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cations  had  been  made  for  additional  insurance,  they  should 
either  have  repeated  the  first  two  interrogatories,  or  have  put 
further  questions.  The  legal  effect  of  issuing  a  policy  upon 
the  answer  as  it  stood  was  to  waive  their  right  of  requiring 
further  answers  as  to  the  particulars  mentioned  in  the  28th 
question,  to  determine  that  it  was  immaterial,  for  the  pur- 
poses of  their  contract,  w'hether  any  unsuccessful  applications 
had  been  made,  and  to  estop  them  to  set  up  the  omission  to 
disclose  such  applications  as  a  ground  for  avoiding  the  policy. 
The  insurers,  having  thus  conclusively  elected  to  treat  that 
omission  as  immaterial,  could  not  afterwards  make  it  material 
by  proving  that  it  was  intentional. 

The  case  of  London  Assurance  v.  Cansel  (11  Ch.  D.  863),  on 
which  the  insurers  relied  at  the  argument,  did  not  arise  on  a 
question  including  several  interrogatories  as  to  whether  another 
application  had  been  made,  and  with  what  result,  and  the 
amount  of  existing  insurance,  and  in  what  company.  But  the 
application  or  proposal  contained  two  separate  questions;  the 
first,  whether  a  proposal  had  been  made  at  any  other  office,  and, 
if  so  where ;  the  second,  whether  it  was  accepted  at  the  ordinary 
premium,  or  at  an  increased  premium,  or  declined;  and  con- 
tained no  third  question  or  interrogatory  as  to  the  amount  of 
existing  insurance,  and  in  what  company.  The  single  answer 
to  both  questions  was,  "Insured  now  in  two  offices  for  £16,000 
at  ordinary  rates.  I'olicies  effected  last  year."  There  being 
no  specific  interrogatory  as  to  the  amount  of  existing  insurance, 
that  answer  could  apply  (mly  to  the  question  whether  a  proposal 
had  been  made,  or  to  the  question  whether  it  had  been  accepted, 
and  at  what  rates,  or  declined ;  and  as  applied  to  either  of  those 
questions  it  was  in  fact,  but  not  upon  its  face,  incomplete  and 
therefore  untrue.  As  applied  to  the  first  ((uestion,  it  disclosed 
only  some  iuid  not  all  of  the  proposals  which  had  in  fact  been 
made;  and  as  applied  to  the  second  question,  it  disclosed  only 
the  proposals  which  had  been  accepted,  and  not  those  which 
had  been  declined,  though  the  question  distinctly  embraced  both. 
That  case  is  thus  clearly  distinguished  in  its  facts  from  the  case 
at  bar.  So  much  of  the  remarks  of  Sir  George  Jessel,  M.  R.,  in 
delivering  judgment,  as  implies  that  an  insurance  company  is 
not  bound  to  look  with  the  greatest  attention  at  the  answers 
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of  an  applicant  to  the  great  number  of  questions  framed  by 
the  company  or  its  agents,  and  that  the  intentional  omission  of 
the  insured  to  answer  a  question  put  to  him  is  a  concealment 
which  will  avoid  a  policy  issued  without  further  inquiry,  can 
hardly  be  reconciled  with  the  uniform  current  of  American  deci- 
sions. 

For  these  reasons,  our  conclusion  upon  this  branch  of  the 
case  is  that  there  was  no  error,  of  which  the  company  had  a 
right  to  complain,  either  in  the  refusals  to  rule,  or  in  the  rulings 
made. 

The  only  objection  remaining  to  be  considered  is  that  of  vari- 
ance between  the  declaration  and  the  evidence,  which  is  thus 
stated  in  the  bill  of  exceptions:  "After  the  plaintiff  had  rested, 
the  defendant  asked  the  court  to  rule  that  there  was  a  variance 
between  the  declaration  and  the  proof,  inasmuch  as  the  declara- 
tion stated  the  consideration  of  the  contract  to  be  the  payment 
of  the  sum  of  $152.10  and  of  an  annual  premium  of  $304.20, 
while  the  policy  showed  the  consideration  to  be  the  representa- 
tions made  in  the  application  as  well  as  payment  of  the  afore- 
said sums  of  money,  and  that  an  amendment  to  the  declaration 
was  necessary;  but  this  the  court  declined  to  rule,  to  which  the 
defendant  excepted." 

But  the  "consideration,"  in  the  legal  sense  of  the  word,  of  a 
contract  is  the  quid  pro  quo,  that  which  the  party  to  whom  a 
promise  is  made  does  or  agrees  to  do  in  exchange  for  the  promise. 
In  a  contract  of  insurance,  the  promise  of  the  insurer  is  to  pay  a 
certain  amount  of  money  upon  certain  conditions;  and  the  con- 
sideration on  the  part  of  the  assured  is  his  payment  of  the  whole 
premium  at  the  inception  of  the  contract,  or  his  payment  of  part 
then  and  his  agreement  to  pay  the  rest  at  certain  periods  while 
it  continues  in  force.  In  the  present  case,  at  least,  the  applica- 
tion is  collateral  to  the  contract,  and  contains  no  promise  or 
agreement  of  the  assured.  The  statements  in  the  application 
are  only  representations  upon  which  the  promise  of  the  insurer 
is  based,  and  conditions  limiting  the  obligation  which  he  assumes. 
If  they  are  false,  there  is  a  misrepresentation,  or  a  broach  of 
condition,  which  prevents  the  obligation  of  the  insurer  from 
ever  attaching,  or  brings  it  to  an  end ;  but  there  is  no  breach  of 
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any  contract  or  promise  on  the  part  of  the  assured,  for  ho  has 
made  none.  In  sliort,  the  statements  in  the  application  limit  the 
liability  of  the  insurer,  but  they  create  iio  liability  on  the  part 
of  the  assured.  The  expression  at  the  beginning  of  the  policy, 
that  the  insurance  is  made  "in  consideration  of  the  representa- 
tions made  in  the  application  for  this  policy,"  and  of  certain 
sums  i)aid  imd  to  be  paid  for  i)remiums,  does  not  make  those 
representations  part  of  the  consideration,  in  the  technical  sense, 
or  render  it  necessary  or  proper  to  plead  them  as  such. 

Judgment  affirmed. 


Fraud — What  Constitutes  Fraud* 

FISH  V.  CLELAND. 

33  Illinois,  237.     1864. 

Beckwith,  J.  The  appellees  filed  a  bill  in  chancery  to  set 
aside  a  sale  made  by  them  to  the  appellant  of  a  life  estate  in  a 
town  lot  in  Jacksonville,  on  the  ground  of  fraud.  The  specific 
allegations  on  which  relief  is  sought  are:  First.  That  the  parties 
owning  the  remainder,  held  a  meeting  at  Jacksonville,  at  which 
the  appellant  represented  his  wife,  one  of  the  owners,  when  it 
was  concluded  by  them  to  file  a  bill  in  chancery  for  a  partition  of 
the  property,  and  in  order  to  facilitate  the  same  it  was  deemed 
expedient  to  buy  the  life  estate  of  Mrs.  Cleland  on  joint  account, 
at  the  price  of  $2600  to  $2800,  or  thereabouts ;  that  for  this  pur- 
pose the  appellant,  representing  one  of  the  joint  owners,  went  to 
Koek  Island,  where  ]\Irs.  Cleland  resided,  and  there  purchased 
her  life  estate,  fraudulently  suppressing  what  had  transpired 
between  the  joint  owners  of  the  remainder  at  Jacksonville. 
Second.  That  the  appellant  on  that  occasion  fraudulently  repre- 
sented to  Mrs.  Cleland  that  the  property  could  not  be  sold  unless 
all  the  persons  interested  therein  were  willing;  and  that  Hatfield, 
one  of  the  joint  owners,  was  not  willing  to  have  it  sold,  when  he 
well  knew  that  Hatfield  wished  it  partitioned  and  sold.  By 
means  of  the  suppression  of  what  had  transpired  between  the 

*  See  Sec.  430,  Vol.  4,  Cyclopedia  of  Law. 
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owners  of  the  remainder,  and  these  representations,  the  appellees 
allege  that  they  were  induced  to  sell  the  life  estate  in  (luestion 
for  a  grossly  inadequate  consideration. 

In  the  present  case  it  is  not  material  to  define  the  nature  and 
extent  of  the  appellant's  obligation  to  the  owners  of  the  re- 
mainder. He  may  have  been  under  obligation  to  act  for  them 
and  not  for  himself,  but  their  rights  cannot  be  asserted  by  the 
appellees,  and  are  not  involved  in  the  present  controversy.  It  is 
mentioned  in  the  bill  that  the  appellant  was  the  son-in-law  of 
Mrs.  Cleland,  but  it  is  not  alleged  that  this  relationship  occa- 
sioned any  confidence  between  the  parties.  There  might  have 
been  such  a  confidence  growing  out  of  this  relation  as  to  author- 
ize the  appellees  to  act  upon  the  presumption  that  there  could  be 
jio  concealment  of  any  material  fact  from  them,  but  a  court  of 
equity  cannot  afford  relief  on  that  ground  in  the  absence  of  any 
allegation  that  the  parties  acted  on  such  presumption,  and  where 
there  is  no  evidence  from  which  that  fact  can  be  inferred.  Un- 
due concealment  which  amounts  to  a  fraud  from  which  a  court 
of  equity  will  relieve,  where  there  is  no  peculiar  relation  of  trust 
or  confidence  between  the  parties,  is  the  non-disclosure  of  those 
facts  and  circumstances  which  one  party  is  under  some  legal  or 
equitable  obligation  to  communicate  to  the  other,  and  which  the 
latter  has  a  right,  not  merely  in  foro  conscienticB,  but  juris  et  de 
jure,  to  know.  1  Story's  Eq.  §  207.  The  appellant  was  not 
required  by  this  well-established  rule  to  disclose  that  the  joint 
owners  of  the  remainder  contemplated  a  partition  and  sale  of 
the  property,  nor  their  estimate  of  the  value  of  the  life  estate, 
nor  the  object  of  his  visit  to  Rock  Island.  There  is  nothing 
shown  in  the  case  creating  a  legal  or  equitable  obligation  on  his 
part  to  do  so.  The  bill  does  not  allege  any  misrepresentation  of 
the  value  of  the  property  or  of  the  life  estate  therein,  and  we 
therefore  dismiss  from  our  consideration  all  the  evidence  in  that 
regard.  The  allegata  must  exist  before  the  court  can  consider 
the  probata. 

The  representation  of  the  appellant  that  the  property  could 
not  be  sold  without  all  the  parties  interested  therein  consented, 
if  understood  to  mean  that  a  voluntary  sale  could  not  be  made 
without  such  consent,  was  true,  and  one  which  every  one  must 
know  was  true  •  but  if  the  representation  was  understood  to  mean 
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that  a  sale  could  not  h^  had  by  an  oinler  of  court  without  the 
consent  of  all  parties,  then  it  was  a  representation  in  regard  to 
the  law  of  the  land,  of  which  the  one  party  is  presumed  to  know 
as  much  as  the  other.  A  representation  of  what  the  law  will  or 
will  not  permit  to  be  done,  is  one  upon  which  the  party  to  whom 
it  is  made  has  no  rii^ht  to  rely,  and  if  he  does  so,  it  is  his  own 
folly,  and  he  cannot  ask  the  law  to  relieve  him  from  the  con- 
sequences. The  truth  or  falsehood  of  such  a  representation  can 
be  tested  by  ordinary  vigilance  and  attention.  It  is  an  opinion 
in  regard  to  the  law,  and  is  always  understood  as  such.  5  Hill, 
303.  We  have  not  deemed  it  material  to  ascertain  the  truth  or 
falsehood  of  the  alleged  representation  that  Hatfield  was  not 
willing  the  property  should  be  sold.  If  untrue,  it  was  only  a 
misrepresentation  in  regard  to  the  sellers'  chance  of  sale,  or  the 
probability  of  their  getting  a  better  price  for  the  property  than 
the  price  offered  by  the  appellant.  Misrepresentations  of  this 
nature  are  not  alone  sufficient  ground  for  setting  aside  a  con- 
tract. 1  Sug.  Vend.  7 ;  12  East,  637.  Our  duty  is  to  administer 
the  law,  and  having  discharged  it,  we  leave  the  parties  before 
the  tribunal  of  an  enlightened  public  and  to  their  own  con- 
sciences. Our  duty  does  not  require  us  to  become  advocates  for 
or  against  them  before  those  tribunals.  The  decree  of  the  court 
below  will  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


ROSS  V.  DRINKARD'S  ADM'R. 

35  Alabama,  434.     1860. 

Action  by  administrator  on  two  bills  of  exchange  drawn  by  B. 
on  defendant  and  by  him  accepted.  Defense,  that  it  was  repre- 
sented to  defendant  and  to  the  drawer  of  the  bill  by  the  payee, 
that  the  bills  were  promissory  notes  and  that  defendant  was 
signing  as  surety  for  B.  Judgment  for  plaintiff.  Defendant 
appeals. 

A.  J.  Walker,  C.  J.  .  .  .  We  do  not  deem  it  necessary  to  criti- 
cise the  charges,  as  to  what  would  constitute  a  fraud  in  the 
execution  of  the  bill.  We  deem  it  sufficient  for  the  guidance  of 
the  court  upon  a  future  trial  to  say  that,  if  the  person  who  took 
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the  bill,  procured  it  by  a  false  statement  that  it  was  an  ordinary- 
note,  when  he  knew  it  to  be  a  bill  of  exchange ;  and  if  the  parties 
who  gave  the  bill,  did  it  in  ignorance  that  it  was  a  bill  of  ex- 
change, and,  trusting  in  the  statement  made  to  them,  were  mis- 
led by  it,  a  fraud  has  been  committed,  and  the  defendant  would 
be  entitled  to  relief,  to  the  extent  of  the  injury  done  by  the 
fraud,  as  against  an  indorsee  who  did  not  pay  value.  "We  think 
the  law  upon  this  point  is  correctly  stated  in  Townsend  &  Milli- 
ken  V.  Cowles  (31  Ala.  428)  in  the  following  words: 

"If  the  defendant  was  in  fact  ignorant  of  the  law,  and  the 
other  party,  knowing  him  to  be  so  and  knowing^  the  law,  took 
advantage  of  such  ignorance  to  mislead  him  by  a  false  statement 
f  the  law,  it  would  constitute  a  fraud." 

It  is  conceivable  that  injury  might  result  from  a  fraudulent 
representation  that  a  bill  of  exchange  was  an  ordinary  promis- 
sory note;  for,  under  our  law,  the  incident  of  damages  upon 
protest  does  not  attach  to  notes,  and  the  makers  of  such  notes 
are  not  precluded  from  making  defences  existing  between  the 
original  parties,  when  they  have  passed  into  the  hands  of  an 
innocent  holder,  as  is  the  case  with  bills  of  exchange,  which  are 
governed  by  the  cormnercial  law. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


The  Representation  must  he  Made  ivith  Knowledge  of  its  False- 
hood or  without  Belief  in  its  Truth. 

CHATHAM  FURNACE  CO.  v.  MOFFATT. 

147  Massachusetts,  403.     1888. 

Tort  for  false  and  fraudulent  representations  made  by  the 
defendant,  whereby  the  plaintiff  was  induced  to  take  a  lease  of  a 
mine,  and  to  purchase  certain  mining  machinery.  Judgment  for 
plaintiff. 

C.  Allen,  J.  It  is  well  settled  in  this  commonwealth  that  the 
charge  of  fraudulent  intent,  in  an  action  for  deceit,  may  be 
maintained  by  proof  of  a  statement  made,  as  of  the  party's  own 


80  FORMATION    OF    A    VALID    CONTRACT. 

knowledge,  which  is  false,  provided  the  thinji:  stated  is  not  mere- 
ly a  matter  of  opinion,  estimate,  or  judgment,  but  is  susceptible 
of  actual  knowledge ;  and  in  such  case  it  is  not  necessary  to  make 
any  further  proof  of  an  actual  intent  to  deceive.  The  fraud 
consists  in  stating  that  the  party  knows  the  thing  to  exist,  when 
he  does  not  know  it  to  exist ;  and  if  he  does  not  know  it  to  exist, 
he  must  ordinarily  be  deemed  to  know  that  he  does  not.  For- 
getfulness  of  its  existence  after  a  former  knowledge,  or  a  mere 
belief  of  its  existence,  will  not  warrant  or  excuse  a  statement  of 
actual  knowledge.  This  rule  has  been  steadily  adhered  to  in  this 
commonwealth,  and  rests  alike  on  sound  policy  and  on  sound 
legal  principles.  Cole  v.  Cassidy,  138  Mass.  437 ;  Savage  v. 
Stevens,  126  Mass.  207 ;  Tucker  v.  White,  125  Mass.  344 ;  Litch- 
field V.  Hutchinson,  117  Mass.  195;  Milliken  v.  Thorndike,  103 
Mass.  382 ;  Fisher  v.  Mellen,  103  Mass.  503 ;  Stone  v.  Denny,  4 
Met.  151 ;  Page  v.  Bent,  2  Met.  371 ;  Hazard  v.  Irwin,  18  Pick. 
95.  And  though  this  doctrine  has  not  always  been  fully  main- 
tained elsewhere,  it  is  supported  by  the  following  authorities, 
amongst  others:  Cooper  v.  Schlesinger,  111  U.  S.  148;  Bower  v. 
Fenn,  90  Penn.  St.  359 ;  Brownlie  v.  Campbell,  5  App.  Cas.  925, 
953,  by  Lord  Blackburn ;  Reese  River  Mining  Co.  v.  Smith,  L.  R. 
4  H.  L.  64,  79,  80,  by  Lord  Cairns ;  Slim  v.  Croucher,  1  De  G., 
F.  &  J.  518,  by  Lord  Campbell.  See  also  Peek  v.  Derry,  59  L.  T. 
(N.  S.)  78,  which  has  been  published  since  this  decision  was 
announced. 

In  the  present  case,  the  defendant  held  a  lease  of  land,  in 
which  there  was  iron  ore.  The  mine  had  formerly  been  worked, 
but  operations  had  ceased,  and  the  mine  had  become  filled  with 
water  and  debris.  The  defendant  sought  to  sell  this  lease  to 
the  plaintiff,  and  represented  to  the  plaintiff,  as  of  his  own 
knowledge,  that  there  was  a  large  quantity  of  iron  ore,  from 
8,000  to  10,000  tons,  in  his  ore  bed,  uncovered  and  ready  to  be 
taken  out,  and  visible  when  the  bed  was  free  from  water  and 
debris.  The  material  point  was,  whether  this  mass  of  iron  ore, 
which  did  in  truth  exist  under  the  ground,  was  within  the  boun- 
daries of  the  land  included  in  the  defendant's  lease,  and  the 
material  part  of  the  defendant's  statement  was,  that  this  was 
in  his  ore  bed;  and  the  representations  were  not  in  fact  true 
in  this,  that  while  in  a  mine  connecting  with  the  defendant's 
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shafts  there  was  ore  sufficient  in  ([iiantity  and  location  relative 
to  drifts  to  satisfy  his  representations,  if  it  had  been  in  the  land 
covered  by  the  defendant's  lease,  that  ore  was  not  in  the  de- 
fendant 's  mine,  but  was  in  the  adjoining  mine ;  and  the  def end- 
ant 's  mine  was  in  fact  worked  out. 

During  the  negotiations,  the  defendant  exhibited  to  the  plain- 
tiff a  plan  of  a  survey  of  the  mine,  which  had  been  made  for 
him,  and  the  plaintiff  took  a  copy  of  it.  In  making  this  plan,  the 
surveyor,  with  the  defendant's  knowledge  and  assent,  did  not 
take  the  course  of  the  first  line  leading  from  the  shaft  through 
which  the  mine  was  entered,  but  assumed  it  to  be  due  north ;  and 
the  defendant  never  took  any  means  to  verify  the  course  of  this 
line.  In  point  of  fact,  this  line  did  not  run  due  north,  but  ran 
to  the  west  of  north.  If  it  had  run  due  north,  the  survey,  which 
was  in  other  respects  correct,  would  have  correctly  shown  the 
mass  of  iron  ore  in  question  to  have  been  within  the  boundaries 
of  the  land  covered  by  the  defendant 's  lease ;  but  in  consequence 
of  this  erroneous  assumption  the  survey  was  misleading,  the 
iron  ore  being  in  fact  outside  of  those  boundaries.  It  thus 
appears  that  the  defendant  knew  that  what  purported  to  be  a 
survey  was  not  in  all  respects  an  actual  survey,  and  that  the  line 
upon  which  all  the  others  depended  had  not  been  verified,  but 
was  merely  assumed ;  and  this  was  not  disclosed  to  the  plaintiff. 
The  defendant  took  it  upon  himself  to  assert,  as  of  his  own 
knowledge,  that  this  large  mass  of  ore  was  in  his  ore  bed,  that 
is,  within  his  boundaries;  and  in  support  of  this  assertion  he 
exhibited  the  plan  of  the  survey,  the  firet  line  of  which  had  not 
been  verified,  and  was  erroneous.  Now  this  statement  was  clearly 
of  a  thing  which  was  susceptible  of  knowledge.  A  real  survey, 
all  the  lines  of  which  had  been  properly  verified,  would  have 
shown  with  accuracy  where  the  ore  was  situated.  It  was  within 
the  defendant 's  knowledge  that  the  first  line  of  the  plan  had  not 
been  verified.  If  under  such  circumstances  he  chose  to  take  it 
upon  himself  to  say  that  he  knew  that  the  mass  of  ore  which  had 
been  discovered  was  in  his  ore  bed,  in  reliance  upon  a  plan 
which  he  knew  was  not  fully  verified,  it  might  properly  be  found 
that  the  charge  of  fraudulent  misrepresentation  was  sustained, 
although  he  believed  his  statement  to  be  true. 

The  case  of  Milliken  v.  Thorndike  (103  Mass.  382)  bears  a 
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considerable  resemblance  to  the  present  in  its  facts.  That  was  an 
action  by  a  lessor  to  recover  rent  of  a  store,  which  proved  un- 
safe, certain  of  the  walls  having  settled  or  fallen  in  shortly  after 
the  execution  of  the  lease.  The  lessor  exhibited  plans,  and,  in 
reply  to  a  question  if  the  drains  were  where  they  were  to  be 
according  to  the  plans,  said  that  the  store  was  built  according  to 
the  plans  in  every  particular;  but  this  appeared  by  the  verdict 
of  the  jury  to  be  erroneous.  The  court  said,  by  Mr.  Justice  Colt, 
that  the  representation  "was  of  a  fact,  the  existence  of  which 
was  not  open  and  visible,  of  which  the  plaintiff  (the  lessor)  had 
superior  means  of  knowledge,  and  the  language,  in  which  it  was 
made  contained  no  words  of  qualification  or  doubt.  The  evi- 
dence fully  warranted  the  verdict  of  the  jury." 

In  respect  to  the  rule  of  damages,  the  defendant  does  not  in 
argument  contend  that  the  general  rule  adopted  by  the  judge 
was  incorrect,  but  that  it  does  not  sufficiently  appear  what  con- 
siderations entered  into  his  estimate.  No  requests  for  rulings 
upon  this  subject  were  made,  and  there  was  no  error  in  the 
course  pursued  by  the  judge. 

Exceptions  overruled. 


The  Representation  must  Actually  Deceive. 

LEWIS  V.  JEWELL. 
151  Massachusetts,  345.     1890. 

Tort,  by  the  administratrix  of  the  estate  of  Edward  Lewis,  for 
false  and  fraudulent  representations  made  by  the  defendant  to 
the  intestate  in  a  sale  of  carpets  represented  to  amount  to  900 
yards,  which  in  fact  amounted  to  only  595  yards.  Exceptions  by 
defendant  to  refusal  of  court  to  charge  that  if  intestate  had  full 
means  of  ascertaining  the  number  of  yards  and  had  an  opportu- 
nity to  inspect  and  measure  them,  the  representations  of  defend- 
ant, though  false  and  intentional,  would  not  entitle  plaintiff  to 
recover,  and  to  the  charge  of  the  court  that  if  defendant  made 
an  intentional  false  representation  to  induce  the  intestate  to  pur- 
chase, and  if  the  intestate,  in  the  exercise  of  due  care,  relied 
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on  it,  the  jury  would  be  justified  in  finding  for  the  plaintiff. 
Verdict  for  the  plaintiff. 

Knowlton,  J.  The  carpets  bought  by  the  plaintiff's  intestate 
covered  four  floors,  consisting  of  twelve  rooms,  besides  the  hall 
and  stairs,  in  a  dwelling-house.  The  number  of  yards  of  material 
contained  in  them  was  an  important  element  in  determining  their 
value,  which  might  be  the  subject  of  a  fraudulent  representation. 
The  representation  of  the  defendant  was  not  a  mere  estimate, 
but  a  statement  purporting  to  be  made  as  of  her  own  laiowledge, 
and  there  was  evidence  tending  to  show  that  it  was  kno\\Ti  by 
her  to  be  false.  There  was  also  evidence  that  the  purchaser 
relied  upon  it ;  and  if  the  testimony  introduced  by  the  plaintiff 
was  true,  the  defendant  was  liable  for  fraud,  unless  the  pur- 
chaser was  bound  to  measure  the  carpets  for  himself,  or  to  avail 
himself  of  his  other  opportunities  of  ascertaining  the  quantity. 

Upon  the  evidence  presented,  it  could  not  properly  have  been 
ruled,  as  matter  of  law,  that  the  facts  were  so  obvious  or  so 
easily  discoverable  that  the  plaintiff's  intestate  had  no  right  to 
rely  on  the  defendant's  representations.  In  this  commonwealth, 
and  in  other  American  States,  in  regard  to  representations  by  a 
vendor  in  a  sale  of  land,  it  has  been  held  that,  in  the  absence  of 
other  fraud,  a  vendee  to  whom  boundaries  are  pointed  out  has  no 
right  to  rely  on  the  vendor 's  statements  as  to  quantity,  but  if  he 
deems  the  quantity  material,  he  should  ascertain  it  for  himself. 
Gordon  v.  Parmelee,  2  Allen,  212;  Noble  v.  Googins,  99  Mass. 
231,  and  cases  cited ;  Parker  v.  Moulton,  114  Mass.  99.  We  are 
of  opinion  that  this  rule  should  not  be  extended  so  as  to  include 
a  case  like  the  present,  and  that  the  instructions  under  which 
the  questions  were  submitted  to  the  jury  were  correct  and  suffi- 
cient. 

Exceptions  overruled* 

*  "Where  the  means  of  knowledge  are  at  hand  and  equally  avail- 
able to  both  parties,  and  the  subject  of  purchase  is  alike  open  to 
their  inspection,  if  the  purchaser  does  not  avail  himself  of  these 
means  and  opportunities,  he  will  not  be  heard  to  say  that  he  has 
been  deceived  by  the  vendor's  misrepresentations.  If,  having  eyes, 
he  will  not  see  matters  directly  before  them,  where  no  concealment 
is  made  or  attempted,  he  will  not  be  entitled  to  favorable  considera- 
tion when  he  complains  that  he  has  suffered  from  his  own  voluntary 
blindness,  and  has  been  misled  by  overconfidence  in  the  statements 
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Duress* 

MORSE  V.  WOODWORTII. 

155  Massachusetts,  233.     1892. 

Action  of  contract  to  recover  the  amount  of  three  promissory 
notes  friven  by  defendant  to  plaintiff,  and  delivered  up  to  de- 
fendant by  plaintiff  and  mutual  rel('as(«  executed  under  threats 
of  prosecution  and  arrest  on  a  criminal  charge  of  embezzling 
defendant 's  money. 

The  court  charj^^ed  the  jury  in  substance  that  to  constitute 
duress  by  threats  of  imprisonment  the  threats  must  be  such  as 
actually  overcame  the  will  of  the  plaintiff,  and  that  in  testinpj 
the  (jucstion  the  jury  mijiht  consitler  whether  they  were  such  as 
would  overcome  the  will  of  a  man  of  ordinary  firmness;  and 
refused  to  charj^e,  at  the  request  of  defendant,  that  if  the  de- 
fendant believed  plaintiff  had  wrongfully  taken  money  belong- 
ing to  defendant,  and  no  civil  or  criminal  proceeding  had  been 
begun,  then  m(^re  threats  of  prosecution  or  arrest  would  not  con- 
stitute duress,  that  mere  threats  of  criminal  prosecution  or  arrest, 
when  no  warrant  has  been  issued  or  proceedings  commenced,  do 
not  constitute  duress.  The  court  referred  to  the  ambiguity  in  the 
word  "mere,"  and  reiterated  its  former  charge.  Defendant 
excepted.     Verdict  for  plaintiff. 

Knowlton,  J.  .  ,  .  The  only  remaining  exceptions  relate  to 
the  requests  of  the  defendant  and  the  rulings  of  the  court  in 
regard  to  duress.  The  plaintiff'  contended  that  he  gave  up  the 
notes  and  signed  the  release  under  duress  by  threats  of  impris- 
onment. The  question  of  law  involved  is  whether  one  who  be- 
lieves and  has  reason  to  believe  that  another  has  committed  a 


of  another.  And  the  same  rule  obtains  when  the  complaining  party 
does  not  rely  upon  the  misrepresentations,  but  seeks  from  other 
quarters  means  of  verification  of  the  statements  made,  and  acts  upon 
the  information  thus  obtained." — Mr.  Justice  Field,  in  Slaughter's 
Adm'r  v.  Gerson,  13  Wall.  (U.  S.)  379,    383. 

*  See   Sec.   431,  Vol.   4,  Cyclopedia  of   Law. 
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crime,  and  who,  by  throats  of  prosecution  and  imprisonment  for 
the  crime,  overcomes  the  will  of  the  other,  and  induces  him  to 
execute  a  contract  which  he  would  not  have  made  voluntarily, 
can  enforce  the  contract  if  the  other  attempts  to  avoid  it  on  the 
ground  of  duress. 

Duress  at  the  common  law  is  of  two  kinds,  duress  by  imprison- 
ment and  duress  by  threats.  Some  of  the  definitions  of  duress 
per  minas  are  not  broad  enough  to  include  constraint  by  threats 
of  imprisonment.  But  it  is  well  settled  that  threats  of  unlawful 
imprisonment  may  be  made  the  means  of  duress,  as  well  as 
threats  of  grievous  bodily  harm.  The  rule  as  to  duress  per  minas 
has  now  a  broader  application  than  formerly.  It  is  founded  on 
the  principle  that  a  contract  rests  on  the  free  and  voluntary 
action  of  the  minds  of  the  parties  meeting  in  an  agreement  which 
is  to  be  binding  upon  them.  If  an  influence  is  exerted  on  one  of 
them  of  such  a  kind  as  to  overcome  his  will  and  compel  a  formal 
assent  to  an  undertaking  when  he  does  not  really  agree  to  it,  and 
so  to  make  that  appear  to  be  his  act  which  is  not  his  but 
another's,  imposed  on  him  through  fear  which  deprives  him  of 
self-control,  there  is  no  contract  unless  the  other  deals  with  him 
in  good  faith,  in  ignorance  of  the  improper  influence,  and  in  the 
belief  that  he  is  acting  voluntarily. 

To  set  aside  a  contract  for  duress  it  must  be  shown,  first,  that 
the  will  of  one  of  the  parties  was  overcome,  and  that  he  was  thus 
subjected  to  the  power  of  another,  and  that  the  means  used  to 
induce  him  to  act  were  of  such  a  kind  as  would  overcome  the 
mind  and  will  of  an  ordinary  person.  It  has  often  been  held  that 
threats  of  civil  suits  and  of  ordinary  proceedings  against  prop- 
erty are  not  enough,  because  ordinary  persons  do  not  cease  to 
act  voluntarily  on  account  of  such  threats.  But  threats  of  im- 
prisonment may  be  so  violent  and  forceful  as  to  have  that  effect. 
It  must  also  be  shown  that  the  other  party  to  the  contract  is  not, 
through  ignorance  of  the  duress  or  for  any  other  reason,  in  a 
position  which  entitles  him  to  take  advantage  of  a  contract  made 
under  constraint  without  voluntary  assent  to  it.  If  he  knows 
that  means  have  been  used  to  overcome  the  will  of  him  with 
whom  he  is  dealing,  so  that  he  is  to  obtain  a  formal  agreement 
which  is  not  a  real  agreement,  it  is  against  equity  and  good  con- 
science for  him  to  become  a  party  to  the  contract,  and  it  is 
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unlawful  for  him  to  attempt  to  gain  a  benefit  from  siieh  an  in- 
fluence improperly  exerted. 

A  contract  obtained  by  duress  of  unlawful  imprisonment  is 
voidable.  And  if  the  imprisonment  is  under  legal  process  in 
regular  form,  it  is  nevertheless  unlawful  as  against  one  who 
procured  it  improperly  for  the  purpose  of  obtaining  the  execu- 
tion of  a  contract;  and  a  contract  obtained  by  means  of  it  is 
voidable  for  duress.  So  it  has  been  said  that  imprisonment 
under  a  legal  process  issued  for  a  just  cause  is  duress  that  will 
avoid  a  contract  if  such  imprisonment  is  unlawfully  used  to  ob- 
tain the  contract.  Richardson  v.  Duncan,  3  N.  H.  508.  See  also 
Foshay  v.  Ferguson,  5  Hill  (N.  Y.),  154;  United  States  v. 
Huckabee,  16  WaU.  414,  431;  Miller  v.  Miller,  68  Penn.  St. 
486 ;  "Walbridge  v.  Arnold,  21  Conn.  424 ;  Wood  v.  Graves,  144 
Mass.  365,  and  cases  cited. 

It  has  sometimes  been  held  that  threats  of  imprisonment,  to 
constitute  duress,  must  be  of  unlawful  imprisonment.  But  the 
question  is,  whether  the  threat  is  of  imprisonment  which  will  be 
unlawful  in  reference  to  the  conduct  of  the  threatener  who  is 
seeking  to  obtain  a  contract  by  his  threat.  Imprisonment  that 
is  suffered  through  the  execution  of  a  threat  which  was  made  for 
the  purpose  of  forcing  a  guilty  person  to  enter  into  a  contract 
may  be  lawful  as  against  the  authorities  and  the  public,  but 
unlawful  as  against  the  threatener,  when  considered  in  reference 
to  his  effort  to  use  for  his  private  benefit  processes  provided  for 
the  protection  of  the  public  and  the  punishment  of  crime.  One 
who  has  overcome  the  mind  and  will  of  another  for  his  ow^n 
advantage,  under  such  circumstances,  is  guilty  of  a  perversion 
and  abuse  of  laws  which  were  made  for  another  purpose,  and  he 
is  in  no  position  to  claim  the  advantage  of  a  formal  contract 
obtained  in  that  way,  on  the  ground  that  the  rights  of  the  par- 
ties are  to  be  determined  by  their  language  and  their  overt  acts, 
without  reference  to  the  influences  which  moved  them.  In  such  a 
ease,  there  is  no  reason  why  one  should  be  bound  by  a  contract 
obtained  by  force,  which  in  reality  is  not  his,  but  another's. 

We  are  aware  that  there  are  cases  which  tend  to  support  the 
contention  of  the  defendant.  Harmon  v.  Harmon,  61  Maine, 
227 ;  Bodine  v.  Morgan,  10  Stew.  426,  428 ;  Landa  v.  Obert,  45 
Texas,  539 ;  Knapp  v.  Hyde,  60  Barb.  80.  But  we  are  of  opinion 
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that  the  view  of  the  subject  heretofore  taken  by  this  court,  which 
we  have  followed  in  this  opinion,  rests  on  sound  principles,  and 
is  in  conformity  with  most  of  the  recent  decisions  in  such  cases, 
both  in  England  and  America.  Hackett  v.  King,  6  Allen,  58; 
Taylor  v.  Jaques,  106  Mass.  291;  Harris  v.  Carmody,  131  Mass. 
51;  Bryant  v.  Peck  &  Whipple  Co.,  154  Mass.  460;  Williams  v. 
Bayley,  L.  R.  1  H.  L.  200;  S.  C,  4  Giff.  638,  663,  note;  Eadie  v. 
Slimmon,  26  N.  Y.  9 ;  Adams  v.  Irving  National  Bank,  116  N.  Y. 
606 ;  Foley  v.  Greene,  14  R.  I.  618 ;  Sharon  v.  Gager,  46  Conn. 
189 ;  Bane  v.  Detrick,  52  111.  19 ;  Fay  v.  Oatley,  6  Wis.  42. 

We  do  not  intimate  that  a  note  given  in  consideration  of 
money  embezzled  from  the  payee  can  be  avoided  on  the  ground 
of  duress,  merely  because  the  fear  of  arrest  and  imprisonment,  if 
he  failed  to  pay,  was  one  of  the  inducements  to  the  embezzler  to 
make  the  note.  But  if  the  fact  that  he  is  liable  to  arrest  and  im- 
prisonment is  used  as  a  threat  to  overcome  his  wiU  and  compel  a 
settlement  which  he  would  not  have  made  voluntarily,  the  case 
is  different.  The  question  in  every  such  case  is,  whether  his 
liability  to  imprisonment  was  used  against  him,  by  way  of  a 
threat,  to  force  a  settlement.  If  so,  the  use  was  improper  and 
unlawful,  and  if  the  threats  were  such  as  would  naturally  over- 
come the  mind  and  will  of  an  ordinary  man,  and  if  they  over- 
came his,  he  may  avoid  the  settlement.  The  rulings  and  refusals 
to  rule  were  correct. 

Exceptions  overruled. 
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CONSIDERATION.* 

The  Consideration  Must  Exist,  but  May  Consist  of  a  Benefit  to 
the  Maker  of  a  Promise,  or  Some  Loss,  Trouhlc  or  Incon- 
venience, or  Charge  Upon  the  Party  to  Whom 
the  Promise  is  Made. 

COOK  V.  BRADLEY. 
7  Connecticut,  57.     1828. 

Bill  for  the  correction  of  a  mistake  in  a  discharge  given  by- 
Bradley  to  defendant's  intestate,  or  for  an  injunction  against  the 
use  of  the  discharge  in  an  action  at  law,  then  pending. 

The  action  at  law  was  on  a  written  instrument  delivered  by 
defendant's  intestate  to  Bradley,  wherein  he  acknowledged  him- 
self indebted  in  the  sum  of  sixty  dollars  to  Bradley  for  necessa- 
ries furnished  by  Bradley  to  the  father  of  the  intestate,  and 
promised  to  pay  the  same  in  case  the  father  failed  to  do  so.  The 
father  had  since  died  without  paying  the  same. 

The  discharge  was  given  in  settlement  of  an  action  of  book 
debt,  and  by  mistake  was  so  drawn  as  to  cover  all  claims  and 
demands  whatever.  Bradley  had  demanded  of  the  intestate  the 
correction  of  the  discharge,  but  this  was  refused. 

On  demurrer  the  bill  was  adjudged  sufficient.  Defendant  ap- 
pealed. 

Daggett,  J.  The  question  presented  on  this  record  for  dis- 
cussion, arises  on  the  validity  of  the  promise  of  the  deceased, 
Henry  Cook,  stated  in  the  bill.  If  no  action  can  be  supported  on 
that  contract,  then  the  interference  of  the  court  to  exercise  its 
chancery  power,  to  explain  or  invalidate  the  discharge,  would  be 
useless ;  and  the  examination  of  other  points  suggested  in  argu- 
ment, unnecessary.     I  am  satisfied,  on  a  full  view  of  the  case, 


*  See  Sees.  433  to  451,  Vol.  4,  Cyclopedia  of  Law. 
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that  the  contract  is  void,  for  want  of  consideration;  and  there- 
fore that  no  action  can  be  supported  on  it. 

1.  The  contract  is  not  a  specialty,  though  in  writing ;  nor  is 
it  governed  by  the  law  merchant  applicable  to  negotiable  paper. 
Were  it  of  the  first  description,  by  the  rules  of  the  common  law, 
the  consideration  would  be  locked  up,  and  could  not  be  inquired 
into.  Were  it  a  note  or  bill  of  exchange,  the  law  merchant  would 
give  to  it  the  same  force  in  relation  to  third  persons.  It  is  true 
that  in  Pillans  &  Rose  v.  Van  Mierop  &  Hopkins  (3  Burr.  1664) 
a  suggestion  was  made  by  W^ilmot,  and  the  judges  who  sat  with 
him  in  the  King's  Bench,  that  mere  want  of  consideration  could 
not  be  alleged  in  avoidance  of  a  contract  in  writing.  This  sug- 
gestion was  never  established  as  law ;  and  in  the  case  of  Rann  v. 
Hughes  (7  Term  Rep.  350  n.)  the  true  doctrine  of  the  common 
law  was  laid  down.  A  mere  written  contract  is  upon  the  footing 
of  a  parol  contract,  and  a  consideration  must  be  proved.  This  is 
an  inflexible  rule  of  law ;  and  the  court  is  not  at  liberty,  if  it  had 
the  disposition,  to  subvert  it.    Ex  nudo  pacto  non  oritur  actio. 

2.  What  is  a  consideration  sufficient  to  uphold  a  contract? 
Here,  too,  the  common  law  furnishes  the  answer ;  a  benefit  to  the 
party  promising,  or  a  loss  to  the  party  to  whom  the  promise  is 
made.  The  quantum  of  benefit,  on  the  one  hand,  or  of  loss  on 
the  other,  is  immaterial.  Powell  on  Contracts  343,  344.  To 
multiply  authorities  on  this  point  is  quite  unnecessary. 

Let  us  now  apply  these  uncontroverted  principles  to  the  ease 
before  us.  Could  Henry  Cook  possibly  receive  any  benefit  from 
this  contract?  He  gained  nothing — nothing  was  renounced 
hereby.  Was  he  induced  by  any  loss  to  the  promisee?  He 
advanced  nothing;  he  became  liable  for  nothing;  he  did  not 
forego  anji;hing,  by  or  on  the  ground  of  it.  He  had  before,  not 
at  the  request  of  Henry  Cook,  but  of  Jonathan  Cook,  furnished 
the  latter  with  necessaries  for  his  support.  It  is  impossible  to 
discover,  thus  far,  any  consideration  known  to  the  law. 

3.  The  defendant  in  error  still  insists,  that  the  father  being 
poor  and  unable  to  support  himself,  and  the  son  being  possessed 
of  large  property,  a  legal  obligation  rested  on  him  to  pay  for 
these  necessaries  thus  furnished ;  and  a  legal  obligation  is  a  good 
consideration  for  a  promise.  The  conclusion  is  just,  if  the  prem- 
ises are  true.    But  was  there  this  legal  obligation?    If  it  exist, 
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it  is  to  be  found  in  our  statute  providing  for  the  support  of 
paupers.  Stat.  369.  tit.  73,  c.  1.  Provision  is  there  made,  that 
poor  and  impotent  persons,  unable  to  support  themselves,  shall 
be  supported  by  their  children,  if  of  sufficient  ability.  The 
manner  in  which  they  shall  be  compelled  to  furnish  this  support 
is  prescribed.  The  selectmen  of  the  town  where  the  poor  persons 
reside,  or  one  or  more  of  their  relations,  may  make  application 
to  the  county  court,  and  the  court  may  order  such  support  to  be 
supplied,  by  the  relations  of  the  poor  persons,  from  the  time  of 
such  application.  The  facts  are  to  be  ascertained  by  the  court. 
The  provision  is  prospective  only.  It  regards  no  supplies  already 
furnished,  or  expenses  already  incurred;  and  the  liability,  the 
legal  obligation,  is  precisely  as  extensive  as  the  law  establishes 
it,  and  no  greater.  By  this  statute,  then,  for  these  reasons,  the 
legal  obligation  alleged  in  support  of  this  contract  does  not  ap- 
pear. 

That  such  is  the  construction  of  this  statute,  I  cite  the  opinion 
of  the  Supreme  Court  of  Massachusetts  in  Mills  v,  Wyman  (3 
Pick.  Eep.  207,  212)  as  to  a  similar  statute  of  that  State;  and 
especially  I  rely  on  the  decision  of  this  court  in  Wethersfield  v. 
Montague  et  al.,  3  Conn.  Rep.  507.  One  of  the  points  settled  in 
that  case  was,  that  "no  assessment  could  be  made,  by  virtue  of 
this  statute,  for  past  expenditures,  the  provisions  of  the  statute 
being  exclusively  prospective. ' '  The  principle  then  is,  that  there 
is  no  legal  obligation  to  pay  past  expenditures ;  which  exonerates 
the  son  in  this  case  from  all  legal  liability  for  the  expenditures 
for  the  father. 

4.  This  opens  to  us  the  only  remaining  point.  The  counsel 
for  the  defendant  in  error  urge,  that  the  son  was  under  a  moral 
obligation  to  support  the  father,  that  this  is  a  sufficient  consid- 
eration to  uphold  the  promise,  and  that,  therefore,  the  son  is 
liable. 

It  cannot  be  successfully  contended,  that  in  every  case  where 
a  person  is  under  a  moral  obligation  to  do  an  act,  as,  to  relieve 
one  in  distress  by  personal  exertions,  or  the  expenditure  of 
money,  a  promise  to  that  effect  would  be  binding  in  a  court  of 
law.  Such  an  idea  is  unsupported  by  principle  or  precedent. 
It  is  a  just  rule  of  morality,  that  a  man  should  do  towards  others 
what  he  might  reasonably  expect  from  others  in  like  circum- 
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stances.  This  rule  is  sanctioned  by  the  highest  authority,  and  is 
very  comprehensive.  An  affectionate  father,  brother,  or  sister 
has  taken  by  the  hand  the  youngest  son  of  the  family,  given  him 
an  education,  and  placed  him  in  a  situation  to  become,  and  he 
has  become,  affhient.  The  father,  brother,  or  sister,  by  the  visi- 
tation of  Providence,  has  become  poor,  and  impotent,  and  house- 
less. The  son,  rolling  in  riches,  in  the  overflowings  of  his  grati- 
tude for  kindness  experienced,  contracts  in  writing  to  discharge 
some  portion  of  the  debt  of  gratitude,  by  giving  to  his  destitute 
relative  some  one  of  his  nimierous  houses  for  a  shelter,  and  a 
thousand  of  his  many  thousand  dollars  for  his  subsistence;  can 
such  a  promise  be  enforced  in  any  judicial  tribunal  ?  Municipal 
laws  will  not  decide  what  honor  or  gratitude  ought  to  induce  the 
son  to  do  in  such  a  case,  as  Dr.  Blackstone  remarks  (2  Bla.  Com. 
445),  but  it  must  be  left  to  the  forum  of  conscience. 

It  cannot  be  denied  that  many  distinguished  judges  have  laid 
down  the  principle  that  moral  obligation  is  alone  a  sufficient 
consideration  to  support  a  contract.  Thus  did  Lord  Mansfield, 
in  Cowper,  288,  544.  He  was  followed  by  Mr.  Justice  Buller,  by 
Lord  Ellenborough,  and  other  judges  in  other  cases.  But  it  is 
an  obvious  remark,  that  the  cases  cited  in  illustration  of  those 
positions  were  all  cases  where  a  prior  legal  obligation  had  ex- 
isted, but  by  reason  of  some  statute,  or  stubborn  rule  of  law,  it 
could  not  be  enforced:  as  a  promise  to  pay  a  debt  barred  by 
bankruptcy,  or  the  statute  of  limitations,  or  a  promise  by  an 
adult  to  pay  a  debt  contracted  during  minority.  In  all  these 
instances  a  good  consideration  existed,  for  each  had  received  a 
benefit. 

All  the  cases  on  this  subject  are  carefully,  and  with  just  dis- 
crimination, revised  in  a  note  in  3  Bos.  &  Pull.  249,  and  the  true 
distinctions  taken.  The  law  of  this  note  has  been  recently 
adopted  in  the  Supreme  Court  of  New  York  in  the  cases  of  Smith 
V.  Ware  (13  Johns.  Rep.  257,  289)  and  Edwards  et  ux.  v.  Davis 
(16  Johns.  Rep.  281,  283  n,),  and  in  a  still  later  case  (in  the  year 
1826)  in  Massachusetts,  viz.,  Mills  v.  WjTnan  (3  Pick.  Rep.  207) 
— a  case  referred  to  above  for  another  purpose.  No  stronger 
ease  of  moral  obligation  can  be  found.  **A  son  who  was  of  full 
age  and  had  ceased  to  be  a  member  of  his  father's  family  was 
suddenly  taken  sick  among  strangers,  and  being  poor  and  in 
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distress,  was  relieved  by  the  plaintiff,  and  afterwards  the  father 
wrote  to  the  plaintiff,  promising  to  pay  him  the  expenses 
incurred;  it  was  held  that  such  promise  would  not  sustain  an 
action. ' '  I  am  well  satisfied  with  the  very  able  and  sound  reason- 
ing of  the  court  delivered  by  Chief  Justice  Parker  on  that 
occasion. 

I  will  now  advert  to  the  particular  decisions  of  the  English 
courts  cited  at  the  bar  and  relied  on.  Watson  v.  Turner,  Bull. 
Nisi  Prius,  147.  It  is  no  longer  doubted  that  the  defendants  in 
that  case,  the  overseers  of  the  poor,  were  under  a  legal  obligation 
to  furnish  the  support  for  which  the  promise  was  made.  It  is  a 
case,  therefore,  within  the  rule  in  3  Bos.  &  Pull.  249  n.  The  case 
of  Scott  V.  Nelson,  cited  Esp.  Dig.  95,  and  an  anonjonous  case  in 
2  Shower,  184,  seem  to  imply  that  a  father  was  holden  liable  on 
a  promise  to  pay  for  supplies  for  his  bastard  child;  but  in  my 
opinion,  it  may  be  safely  inferred  from  the  facts  that  the  sup- 
plies were  furnished  on  request,  which  would  make  a  material 
difference.  In  Wing  v.  Mill  (1  Barn.  &  Aid.  104)  the  whole  court 
held  that  a  legal  and  moral  obligation  existed.  In  the  ease  of 
Barnes  v.  Hedley  &  Conway  (2  Taunt.  184)  the  court  held,  that 
when  the  parties  to  usurious  securities  stripped  them  of  all  usury, 
and  the  securities  were  given  up  and  cancelled,  by  agreement  of 
the  parties,  and  the  borrower  of  the  money  promised  in  consid- 
eration of  having  received  the  principal,  to  pay  the  same  with 
legal  interest,  the  promise  was  binding.  This  case  rests  upon  the 
same  principles  which  were  recognized  by  this  court  in  the  case 
of  Kilborun  v.  Bradley  (3  Day  356),  where  the  court  decided 
that  if  a  usurious  security  be  given  up,  and  a  new  security  be 
taken  for  the  principal  sum  due  and  legal  interest,  the  latter 
security  will  be  good.  This  bears  not  at  all  upon  the  case  under 
consideration.  The  money  advanced  was  a  good  consideration 
of  the  promise  to  repay  it,  the  usury  being  expunged.  In  the 
case  of  Lee  v.  Muggeridge  et  al.,  executors  of  Mary  Muggeridge, 
deceased  (5  Taunt.  36),  it  was  held  that  a  feme  covert,  having 
given  a  bond  for  money  advanced  to  her  son-in-law,  at  her  re- 
quest, was  bound  by  a  promise  made  by  her  after  she  became 
discovert.  Mary,  the  obligor  in  that  case,  had  a  large  estate 
settled  to  her  separate  use.  In  this  condition  she  executed  a 
bond  for  money  advanced  to  her  son-in-law,  at  her  request. 
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After  the  death  of  the  husband,  and  while  single,  she  wrote  a 
letter  promising  to  pay  the  amount  thus  advanced.  The  court, 
in  giving  their  opinion,  say  this  is  a  promise  founded  on  a  moral 
obligation,  and  that  it  is  a  good  consideration.  I  should  say  the 
promise  was  founded  on  the  advancement  of  the  money,  at  her 
request,  to  her  son-in-law,  and  as  she  was  incapacitated  to  bind 
herself,  by  reason  of  the  coverture,  when  she  received  the  benefit, 
and  is  therefore  protected  from  liability  by  a  stubborn  rule  of 
law,  yet  if  when  this  rule  of  law  ceases  to  operate  upon  her,  she 
will  promise  to  pay,  it  will  bind  her. 

On  the  whole,  I  am  not  satisfied  that  a  case  can  be  found  in 
the  English  books  in  which  it  has  been  held  that  a  moral 
obligation  is  a  sufficient  consideration  for  an  express  promise, 
though  there  are  many  to  the  contrary,  but  that  it  is  limited  in 
its  application  to  the  cases  where  a  good  and  valuable  considera- 
tion has  once  existed,  as  laid  down  by  the  Supreme  Court  in 
Massachusetts,  once  and  again  adverted  to. 

I  am  therefore  of  opinion  that  there  is  error  in  the  decree 
complained  of,  and  that  the  judgment  be  reversed. 

HosMER,  C.  J.,  was  of  the  same  opinion. 

Peters  and  Lanman,  JJ.,  dissented. 

Brainard,  J.,  was  absent. 

Judgment  reversed. 


HAMER  V.  SIDWAY,  AS  EXECUTOR,  ETC. 

124  N.   Y.  538.     1891. 
(Abbreviated.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme  Court 
in  the  fourth  judicial  department,  made  July  1,  1890,  which  re- 
versed a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  Court  on  trial  at  Special  Term  and  granted  a  new  trial. 

This  action  was  brought  upon  an  alleged  contract. 

The  plaintiff  presented  a  claim  to  the  executor  of  William  E. 
Story,  Sr.,  for  $5,000  and  interest  from  February  6th,  1875.  She 
acquired  it  through  several  mesne  assignments  from  William  E. 
Story,  second.    The  claim  being  rejected  by  the  executor,  this  ac- 
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tion  was  broniilit.  It  appears  that  William  E.  Story,  Sr.,  was 
the  nin-K'  of  William  E.  Story,  second;  that  at  the  celebration 
ol"  the  golden  wedding  of  Samuel  Story  and  wife,  father  and 
mother  of  William  E.  Story,  Sr.,  on  March  20th,  1869,  in  the 
presence  of  the  family  and  invited  guests  he  promised  his  nephew 
that  if  he  would  refrain  from  drinking,  using-  tobacco,  swearing, 
and  playing  cards  or  billiards  for  money  until  he  became  twen- 
ty-one years  of  age  he  would  pay  him  a  sum  of  $5,000.  The 
nephew  assented  thereto  and  fully  performed  the  conditions 
inducing  the  promise.  When  the  nephew  arrived  at  the  age  of 
twenty-one  years,  and  on  January  31st,  1875,  he  wrote  to  his 
uncle  informing  him  that  he  had  performed  his  part  of  the 
agreement,  and  had  thereby  become  entitled  to  the  sum  of 
$5,000.  The  uncle  received  the  letter,  and  a  few  days  later,  on 
February  6th,  he  wrote  and  mailed  to  his  nephew  a  letter  in 
which  he  acknowledged  receipt  of  the  nephew's  letter  of  the 
31st,  and  said  that  the  nephew  should  have  the  $5,000  as  prom- 
ised. The  uncle  died  on  January  29th,  1887,  without  having 
paid  over  to  his  nephew  any  portion  of  the  said  $5,000  and 
interest. 

Parker,  J.  The  question  which  provoked  the  most  discussion 
by  counsel  on  this  appeal,  and  which  lies  at  the  foundation  of 
plaintiff's  asserted  right  of  recovery,  is  whether  by  virtue  of  a 
contract  defendant's  testator,  William  E.  Story,  became  in- 
debted to  his  nephew,  William  E.  Story,  second,  on  his  twenty- 
first  birthday  in  the  sum  of  $5,000.  The  trial  Court  found  as 
a  fact  that  ''on  March  20th,  1869,  .  .  .  William  E.  Story 
agreed  to  and  with  William  E.  Story,  second,  that  if  he  would 
refrain  from  drinking  liquor,  using  tobacco,  swearing  and  play- 
ing cards  or  billiards  for  money  until  he  should  become  twenty- 
one  years  of  age,  then  he,  the  said  William  E.  Story,  would  at 
that  time  pay  him,  the  said  William  E.  Story,  second,  the  sum 
of  $5,000  for  such  refraining,  to  which  the  said  William  E. 
Story,  second,  agreed,"  and  that  he  *'in  all  things  fully  per- 
formed his  part  of  said  agreement." 

The  defendant  contends  that  the  contract  was  without  con- 
sideration to  support  it,  and,  therefore,  invalid.  He  asserts  that 
the  promisee  by  refraining  from  the  use  of  liquor  and  tobacco 
was  not  harmed,  but  benefited ;  that  that  which  he  did  was  best 
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for  him  to  do  independently  of  his  uncle's  promise,  and  insists 
that  it  follows  that  unless  the  promisor  was  benefited,  the  eon- 
tract  was  without  consideration.  A  contention,  which  if  well 
founded,  would  seem  to  leave  open  for  controversy  in  many 
cases  whether  that  which  the  promisee  did  or  omitted  to  do  was, 
in  fact,  of  such  benefit  to  him  as  to  leave  no  consideration  to 
support  the  enforcement  of  the  promisor's  agreement.  Such  a 
rule  could  not  be  tolerated,  and  is  without  foundation  in  the  law. 
The  Exchequer  Chamber,  in  1875,  defined  consideration  as  fol- 
lows: "A  valuable  consideration  in  the  sense  of  the  law  may 
consist  either  in  some  right,  interest,  profit,  or  benefit  accruing 
to  the  one  party,  or  some  forbearance,  detriment,  loss,  or  respon- 
sibility given,  suffered  or  undertaken  by  the  other."  Courts 
''will  not  ask  whether  the  thing  which  forms  the  consideration 
does  in  fact  benefit  the  promisee  or  a  third  party,  or  is  of  any 
substantial  value  to  any  one.  It  is  enough  that  something  is 
promised,  done,  forborne,  or  suffered  by  the  party  to  whom  the 
promise  is  made  as  consideration  for  the  promise  made  to  him." 
(Anson's  Prin.  of  Con.  63.) 

"In  general  a  waiver  of  any  legal  right  at  the  request  of  an- 
other partj^  is  a  sufficient  consideration  for  a  promise."  (Par- 
sons on  Contracts,  444.) 

"Any  damage  or  suspension  or  forbearance  of  a  right  v;ill  be 
sufficient  to  sustain  a  promise."     (Kent,  Vol.  II.,  465,  12th  ed.) 

Pollock,  in  his  work  on  Contracts,  page  166,  after  citing  the 
definition  given  by  the  Exchequer  Chamber  already  quoted,  says : 
"The  second  branch  of  this  judicial  description  is  really  the 
most  important  one.  Consideration  means  not  so  much  that  one 
party  is  profiting  as  that  the  other  abandons  some  legal  right  in 
the  present  or  limits  his  legal  freedom  of  action  in  the  future  as 
an  inducement  for  the  promise  of  the  first." 

Now,  applying  this  rule  to  the  facts  before  us,  the  promisee 
used  tobacco,  occasionally  drank  liquor,  and  he  had  a  legal  right 
to  do  so.  That  right  he  abandoned  for  a  period  of  years  upon 
the  strength  of  the  promise  of  the  testator  that  for  such  for- 
bearance he  would  give  him  $5,000.  We  need  not  speculate  on 
the  effort  which  may  have  been  required  to  give  up  the  use  of 
those  stimulants.  It  is  sufficient  that  he  restricted  his  lawful 
freedom  of  action  within  certain  prescribed  limits  upon  the  faith 
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of  his  uncle's  agreement,  and  now  having  fully  performed  the 
conditions  imposed,  it  is  of  no  moment  whether  such  perform- 
ance actually  proved  a  benefit  to  the  promisor,  and  the  Court 
will  not  inquire  into  it;  but  were  it  a  proper  subject  of  inquiry, 
we  see  nothing  in  this  record  that  would  permit  a  determination 
that  the  uncle  was  not  benefited  in  a  legal  sense.  Few  cases  have 
been  found  which  may  be  said  to  be  precisely  in  point,  but  such 
as  have  been  support  the  position  we  have  taken. 

The  order  appealed  from  should  be  reversed  and  the  judgment 
of  the  Special  Term  affirmed,  with  costs  payable  out  of  the  estate. 

All  concur. 

Order  reversed  and  judgment  of  Special  Term  affirmed. 


CAKLILL  V.  CARBOLIC  SMOKE  BALL  COMPANY. 

Law  Reports,  1,  Queen's  Bench  256.     1892. 

Appeal  from  a  decision  of  Hawkins,  J. 

The  defendants,  who  were  the  proprietors  and  vendors  of  a 
medical  preparation  called  "The  Carbolic  Smoke  Ball,"  inserted 
in  the  Pall  Mall  Gazette  of  November  13,  1891,  and  in  other 
newspapers,  the  following  advertisement: 

"£100  reward  will  be  paid  by  the  Carbolic  Smoke  Ball  Com- 
pany to  any  per.son  who  contracts  the  increasing  epidemic  influ- 
enza, colds,  or  any  disease  caused  by  taking  cold,  after  having 
used  the  ball  three  times  daily  for  two  weeks  according  to  the 
printed  directions  supplied  with  each  ball.  £1000  is  deposited 
with  the  Alliance  Bank,  Regent  Street,  showing  our  sincerity  in 
the  matter. 

"During  the  last  epidemic  of  influenza  many  thousand  car- 
bolic smoke  balls  were  sold  as  preventives  against  disease,  and 
in  no  ascertained  case  was  the  disease  contracted  by  those  using 
the  carbolic  smoke  ball. 

"One  carbolic  smoke  baU  will  last  a  family  several  months, 
making  it  the  cheapest  remedy  in  the  world  at  the  price,  10s., 
post  free.  The  ball  can  be  refilled  at  a  cost  of  5s.  Address 
Carbolic  Smoke  Ball  Company,  27  Princes  Street,  Hanover 
Square,  London." 
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The  plaintiff,  a  lady,  on  the  faith  of  this  advertisement,  bought 
one  of  the  balls  at  a  chemist's,  and  used  it  as  directed,  three 
times  a  da}^  from  November  20tli,  1891,  to  January  17th,  1892, 
when  she  was  attacked  by  influenza.  Hawkins,  J.,  held  that  she 
was  entitled  to  recover  the  £100.    The  defendants  appealed. 

LiNDLEY,  L.  J.  [The  Lord  Justice  stated  the  facts,  and  pro- 
ceeded:] 

I  come  now  to  the  last  point  which  I  think  requires  attention — 
that  is,  the  consideration.  It  has  been  argued  that  this  is  nudum 
pactum — that  there  is  no  consideration.  We  must  apply  to  that 
argument  the  usual  legal  tests.  Let  us  see  whether  there  is  no  ad- 
vantage to  the  defendants.  It  is  said  that  the  use  of  the  ball  is 
no  advantage  to  them,  and  that  what  benefits  them  is  the  sale ; 
and  the  case  is  put  that  a  lot  of  these  balls  might  be  stolen,  and 
that  it  would  be  no  advantage  to  the  defendants  if  the  thief  or 
other  people  used  them.  The  answer  to  that,  I  think,  is  as  fol- 
lows. It  is  quite  obvious  that  in  the  view  of  the  advertisers  a 
use  by  the  public  of  their  remedy,  if  they  can  only  get  the 
public  to  have  confidence  enough  to  use  it,  will  react  and  produce 
a  sale  which  is  directly  beneficial  to  them.  Therefore,  the  ad- 
vertisers get  out  of  the  use  an  advantage  which  is  enough  to  con- 
stitute a  consideration. 

But  there  is  another  view.  Does  not  the  person  who  acts  upon 
this  advertisement  and  accepts  the  offer  put  himself  to  some  in- 
convenience at  the  request  of  the  defendants?  Is  it  nothing  to 
use  this  ball  three  times  daily  for  two  weeks  according  to  the 
directions  at  the  request  of  the  advertiser?  Is  that  to  go  for 
nothing?  It  appears  to  me  that  there  is  a  distinct  inconvenience, 
not  to  say  a  detriment,  to  any  person  who  so  uses  the  smoke  ball. 
I  am  of  opinion,  therefore,  that  there  is  ample  consideration  for 
the  promise. 

We  were  pressed  upon  this  point  with  the  case  of  Gerhard  v. 
Bates,  which  was  the  case  of  a  promoter  of  companies  who  had 
promised  the  bearers  of  share  warrants  that  they  should  have 
dividends  for  so  many  years,  and  the  promise  as  alleged  was 
held  not  to  show  any  consideration.  Lord  Campbell's  judgment 
when  you  come  to  examine  it  is  open  to  the  explanation,  that 
the  real  point  in  that  case  was  that  the  promise,  if  any,  was  to 
the  original  bearer  and  not  to  the  plaintiff,  and  that  as  the 
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plaintiff  was  not  suinjj:  in  tln'  name  of  the  original  bearer  there 
was  no  contract  with  him.  Then  Lord  Campbell  goes  on  to 
enforce  that  view  by  showing  that  there  was  no  consideration 
shown  for  the  promise  to  him.  I  cannot  help  thinking  that 
Lord  Campbell's  observation?  would  have  been  very  different  if 
the  plaintiff  in  that  action  had  been  an  original  bearer,  or  if  the 
declaration  had  gone  on  to  show  what  a  societe  anomjme  was, 
and  had  alleged  the  promise  to  have  been,  not  only  to  the  first 
bearer,  but  to  anybody  who  should  become  the  bearer.  There 
was  no  such  allegation,  and  the  Court  said,  in  the  absence  of 
such  allegation,  they  did  not  know  (judicially,  of  course)  what 
a  societe  anonyme  was,  and,  therefore,  there  was  no  considera- 
tion. But  in  the  present  case,  for  the  reasons  I  have  given,  I 
cannot  see  the  slightest  difficulty  in  coming  to  the  conclusion  that 
there  is  consideration. 

It  appears  to  me,  therefore,  that  the  defendants  must  perfonn 
their  promise,  and  if  they  have  been  so  unwary  as  to  expose 
themselves  to  a  great  many  actions,  so  much  the  worse  for  them. 

BowEN,  L.  J.     I  am  of  the  same  opinion. 

A  further  argument  for  the  defendants  was  that  this  was  a 
nudum  pactum — that  there  was  no  consideration  for  the  promise 
—  that  taking  the  influenza  was  only  a  condition,  and  that  the 
using  the  smoke  ball  was  only  a  condition,  and  that  there  was 
no  consideration  at  all — in  fact,  that  there  was  no  request,  ex- 
press or  implied,  to  use  the  smoke  ball.  Now  I  will  not  enter 
into  an  elaborate  discussion  upon  the  law  as  to  requests  in  this 
kind  of  contracts.  I  will  simply  refer  to  Victors  v.  Davies  and 
Manning's  note  to  Fisher  v.  PajTie,  which  everybody  ought  to 
read  who  wishes  to  embark  in  this  controversy.  The  short,  an- 
swer, to  abstain  from  academical  discussion,  is,  it  seems  to  me, 
that  there  is  here  a  request  to  use  involved  in  the  offer.  Then  as 
to  the  alleged  want  of  consideration.  The  definition  of  "consider- 
ation" given  in  Selwyn's  Nisi  Prius,  8th  ed.,  p.  47,  which  is 
cited  and  adopted  by  Tindal,  C.  J.,  in  the  case  of  Laythoarp  v. 
Bryant,  is  this:  "Any  act  of  the  plaintiff  from  which  the  de- 
fendant derives  a  benefit  or  advantage,  or  any  labor  detriment, 
or  inconvenience  sustained  by  the  plaintiff,  provided  such  act 
is  performed  or  such  inconvenience  suffered  by  the  plaintiff, 
with  the  consent  either  express  or  implied,  of  the  defendant." 
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Can  it  bo  said  here  that  if  the  person  who  reads  this  advertise- 
ment applies  thrice  daily,  for  such  time  as  may  seem  to  him 
tolerable,  the  carbolic  smoke  ball  to  his  nostrils  for  a  whole  fort- 
night, he  is  doing  nothing  at  all — that  it  is  a  mere  act  which  is 
not  to  count  toward  consideration  to  support  a  promise  (for  the 
law  does  not  require  us  to  measure  the  adequacy  of  the  consid- 
eration). Inconvenience  sustained  by  one  party  at  the  request 
of  the  other  is  enough  to  create  a  consideration.  I  think,  there- 
fore, that  it  is  consideration  enough  that  the  plaintiff  took  the 
trouble  of  using  the  smoke  ball.  But  I  think  also  that  the  de- 
fendants received  a  benefit  from  this  user,  for  the  use  of  the 
smoke  ball  was  contemplated  by  the  defendants  as  being  in- 
directly a  benefit  to  them,  because  the  use  of  the  smoke  balls 
would  promote  their  sale. 

Then  we  were  pressed  with  Gerhard  v.  Bates.  In  Gerhard  v. 
Bates,  which  arose  upon  demurrer,  the  point  upon  which  the 
action  failed  was  that  the  plaintifit'  did  not  allege  that  the  prom- 
ise was  made  to  the  class  of  which  alone  the  plaintiff'  was  a 
member,  and  that  therefore  there  was  no  privity  between  the 
plaintiffs  and  the  defendant.  Then  Lord  Campbell  went  on  to 
give  a  second  reason.  If  his  first  reason  was  not  enough,  and  the 
plaintiff  and  the  defendant  there  had  come  together  as  con- 
tracting parties,  and  the  only  question  was  consideration,  it 
seems  to  me  Lord  Campbell's  reasoning  would  not  have  been 
sound.  It  is  only  to  be  supported  by  reading  it  as  an  additional 
reason  for  thinking  that  they  had  not  come  into  the  relation  of 
contracting  parties;  but,  if  so,  the  language  was  superfluous. 
The  truth  is,  that  if  in  that  case  you  had  found  a  contract  be- 
tween the  parties  there  would  have  been  no  difficulty  about  con- 
sideration ;  but  you  could  not  find  such  a  contract.  Here,  in  the 
same  way,  if  you  once  make  up  your  mind  that  there  was  a 
promise  made  to  this  lady  who  is  the  plaintiff,  as  one  of  the 
public — a  promise  made  to  her  that  if  she  used  the  smoke  ball 
three  times  daily  for  a  fortnight  and  got  the  influenza,  she 
should  have  £100,  it  seems  to  me  that  her  using  the  smoke  ball 
was  sufficient  consideration.  I  cannot  picture  to  myself  the  view 
of  the  law  on  which  the  contrary  could  be  held  when  you  have 
once  found  who  are  the  contracting  parties.  If  I  say  to  a  person, 
"If  you  use  such  and  such  a  medicine  for  a  week  I  will  give  you 
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£5,"  and  he  uses  it,  there  is  ample  consideration  for  the  promise. 
A.  L.  Smith,  L.  J.  Lastly,  it  was  said  that  there  was  no  con- 
sideration, and  that  it  was  nudum  pactum.  There  are  two  con- 
siderations here.  One  is  the  consideration  of  the  inconvenience 
of  having  to  use  this  carbolic  smoke  ball  for  two  weeks  three 
times  a  day;  and  the  other  more  important  consideration  is  the 
money  gain  likely  to  accrue  to  the  defendants  by  the  enhanced 
sale  of  the  smoke  balls,  by  reason  of  the  plaintiff's  use  of  them. 
There  is  ample  consideration  to  support  this  promise.  I  have 
only  to  add  that  as  regards  the  policy  and  the  wagering  points, 
in  my  judgment,  there  is  nothing  in  either  of  them. 

Appeal  dismissed. 


Motive  must  he  Distinguished  from  Consideration. 

FINK  v.  COX. 

18  Johnson  {N.  Y.),  145.     1820. 

Assumpsit  to  recover  the  amount  of  a  promissory  note  given 
by  defendant's  testator  to  his  son,  the  plaintiff.  Verdict  for 
plaintiff,  subject  to  the  opinion  of  the  court  as  to  the  law  of  the 
case. 

Spencer,  C.  J.,  delivered  the  opinion  of  the  court.  The 
question  in  this  case  is,  whether  there  is  a  sufficient  considera- 
tion for  the  note  on  which  this  suit  is  founded.  It  appears  from 
the  declaration  of  the  testator  when  the  note  was  given,  that  he 
intended  it  as  an  absolute  gift  to  his  son,  the  plaintiff;  alleging 
that  the  plaintiff  was  not  so  wealthy  as  his  brothers,  that  he  had 
met  with  losses,  and  that  he  and  his  brothers  had  had  a  contro- 
versy about  a  stall.  Such  were  the  reasons  assigned  for  his 
giving  the  note  to  the  plaintiff. 

There  can  be  no  doubt  that  a  consideration  is  necessary  to  up- 
hold the  promise,  and  that  it  is  competent  for  the  defendant  to 
show  that  there  was  no  consideration.  17  Johns.  Rep.  301; 
Schoonmaker  v.  Roosa  and  De  Witt.  The  only  consideration 
pretended  is  that  of  natural  love  and  affection  from  a  father  to 
a  child ;  and  if  that  is  a  sufficient  consideration,  the  plaintiff  is 
entitled  to  recover,  otherwise  not. 
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It  is  conceded  that  the  gii't,  in  this  case,  is  not  a  donatio 
causa  mortis,  and  cannot  be  supported  on  that  ground.  In  Pear- 
son V.  Pearson  (7  Johns.  Rep.  26)  the  question  was,  whether 
the  gift  of  a  note  signed  by  the  defendant  to  the  plaintiff  was 
such  a  vested  gift,  though  without  consideration,  as  to  be  valid 
in  law ;  we  held  that  it  was  not,  and  that  a  parol  promise  to  pay 
money,  as  a  gift,  was  no  more  a  ground  of  action  than  a  promise 
to  deliver  a  chattel  as  a  gift ;  and  we  referred  to  the  case  of  Noble 
V.  Smith  (2  Jolins.  Rep.  52),  where  the  question  underwent  a 
full  discussion  and  consideration.  The  case  of  Grangiac  v. 
Arden  (10  Jolins.  Rep.  293),  was  decided  on  the  principle  that 
the  gift  of  the  ticket  had  been  completed  by  delivery  of  posses- 
sion, and  is  in  perfect  accordance  with  the  former  cases. 

It  has  been  strongly  insisted  that  the  note  in  the  present  case, 
although  intended  as  a  gift,  can  be  enforced  on  the  consideration 
of  blood.  It  is  undoubtedly  a  fair  presumption  that  the  testa- 
tor's inducement  to  give  the  note  sprang  from  parental  regard. 
The  consideration  of  blood,  or  natural  love  and  affection,  is 
suflficient  in  a  deed,  against  all  persons  but  creditors  and  bona 
fide  purchasers ;  and  yet  there  is  no  case  where  a  personal  action 
has  been  founded  on  an  executory  contract,  where  a  considera- 
tion was  necessary,  in  which  the  consideration  of  blood,  or 
natural  love  and  affection,  has  been  held  sufficient.  In  such  a 
case  the  consideration  must  be  a  valuable  one,  for  the  benefit  of 
the  promisor,  or  to  the  trouble,  loss,  or  prejudice  of  the  prom- 
isee. The  note  here  manifested  a  mere  intention  to  give  the  one 
thousand  dollars.  It  was  executory,  and  the  promisor  had  a 
locus  poenitentiae.  It  was  an  engagement  to  give,  and  not  a  gift. 
None  of  the  cases  cited  by  the  plaintiff's  counsel  maintains  the 
position,  that  because  a  parent,  from  love  and  natural  affection, 
engages  to  give  his  son  money,  or  a  chattel,  that  such  a  promise 
can  be  enforced  at  law. 

Judgment  for  the  defendant. 
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Forhcarance  to  Sue  is  a  Valid  Consideration  unless  the  Claim 
is  Wholly  False* 

PENNSYLVANIA  COAL  CO.  v.  BLAKE. 

85  New  York,  226.     1881. 

Action  to  foreclose  a  mortgage.  Judgment  in  favor  of  plain- 
tiff. Appeal  from  decision  of  the  General  Term  of  the  Supreme 
Court  affirming  judgment. 

In  Iklarch,  1873,  plaintiff  agreed  with  B.  &  Co.  that  if  B.  & 
Co.  would  give  their  notes  secured  by  a  mortgage  on  the  separate 
estate  of  B.  's  wife,  the  defendant,  it  would  grant  an  extension  of 
time  on  a  debt  then  due  from  B.  &  Co.  to  plaintiff.  The  notes 
were  given  in  pursuance  of  the  agreement,  and  about  three  weeks 
later  defendant  executed  the  mortgage  in  question.  Defendant 
testified  that  she  never  received  any  consideration  for  executing 
the  mortgage,  that  she  never  requested  an  extension  of  time  for 
B.  &  Co.  from  plaintiff,  nor  did  she  know  whether  or  not  an 
extension  had  ever  been  given. 

FoLGER,  C.  J.  The  first  point  made  by  the  appellant  is,  that 
the  mortgage  given  by  her  was  without  consideration,  and  is 
void. 

It  is  so,  that  the  appellant  took  no  money  consideration,  nor 
any  strictly  personal  benefit,  for  the  giving  of  the  mortgage  by 
her.  It  was  made  for  the  benefit  of  others  than  her,  entirely  as 
a  security  for  debts  owing  by  them,  and  to  procure  for  them  fur- 
ther credit  and  favor  in  business.  In  other  words,  the  lands  of 
the  appellant  became  the  surety  for  the  liabilities  of  the  business 
firm  of  which  her  husband  was  a  member.  It  is  so,  also,  that 
the  contract  of  surety  needs  a  consideration  to  sustain  it,  as  well 
as  any  other  contract.  Bailey  v.  Freeman,  4  Johns.  280 ;  Leon- 
ard V.  Vredenburgh,  8  Id.  29.  But  that  need  not  be  something 
passing  from  the  creditor  to  the  surety.  Benefit  to  the  principal 
debtor,  or  harm  or  inconvenience  to  the  creditor,  is  enough  to 
form  a  consideration  for  the  guaranty ;  and  the  consideration  in 
that  shnpe  may  be  executory  as  well  as  executed  at  the  time. 
McNaught  V.  McClaughry,  42  N.  Y.  22;  8  Johns.,  supra.    Now 

*  See  Sec.  445,  Vol.  4,  Cyclopedia  of  Law, 
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here  was  an  agreement  by  the  plaintiff  to  extend  the  payment  of 
part  of  the  debt  owing  by  the  principal  debtor  for  a  definite  time, 
if  the  debtor  would  procure  the  mortgage  of  the  appellant  as  a 
security  for  the  ultimate  payment  of  the  amount  of  the  debt  thus 
extended.  Sage  v.  Wilcox,  6  Conn.  81 ;  Breed  v.  Hillhouse,  7  Id. 
523.  Though  the  actual  execution  of  the  mortgage  by  the  appel- 
lant was  on  a  day  subsequent  to  that  of  the  agreement  between 
the  creditor  and  the  principal  debtors,  and  subsequent  to  the 
dates  of  the  extension  notes,  the  mortgage  and  the  notes  were 
made  in  pursuance  of  that  agreement,  in  consideration  of  it  and 
to  carry  it  out.  The  findings  are  full  and  exact  on  this  point, 
and  are  sustained  by  the  testimony.  There  is  no  proof  that  the 
actual  delivery  of  the  notes  and  mortgage  was  not  cotemporane- 
ous;  though  the  dates  of  the  notes  and  the  mortgage  and  the 
entry  of  credit  in  the  books  of  the  plaintiff  do  not  correspond. 
All  was  done  in  pursuance  of  one  agreement,  and  the  plaintiff 
was  not  bound  to  forbearance  until  the  mortgage  was  delivered. 
It  was  not  until  then  that  the  agreement  to  forbear  was  fixed  and 
the  consideration  of  benefit  to  the  principals  was  had.  It  was 
not,  therefore,  a  past  consideration. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed. 
All  concur. 

Judgment  affirmed. 


Unreal  Considerations. — Performance  of   Legal    Duty,    Not    a 
Valid  Consideration. 

SMITH  V.  WHILDIN. 
10  Pennsylvania  State,  39.    1848. 

In  error  from  the  Common  Pleas  of  Philadelphia. 

Assumpsit  on  the  common  counts.  The  plaintiff,  who  was  a 
constable  in  Philadelphia,  proved  that  the  defendant  had  offered 
him  a  reward  of  $100  for  the  arrest  of  one  M.  Crossin,  against 
whom  warrants  had  been  issued  on  a  charge  for  obtaining  goods 
under  false  pretenses. 

Coulter,  J.    There  was  no  consideration  for  the  promise,  and 
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the  court  below  therefore  misconceived  the  law.  It  is  the  duty 
of  a  constable  to  pursue,  search  for,  and  arrest  offenders  against 
whom  criminal  process  is  put  into  his  hands.  It  is  stated  in 
Com.  Digest  (title  Justice  of  the  Peace,  B.  79)  that  the  duty 
of  a  constable  requires  him  to  do  his  utmost  to  discover,  pursue, 
and  arrest  felons.  The  office  of  constable  is  created  not  for  the 
private  emolument  of  the  holder,  but  to  conserve  the  public 
peace,  and  to  execute  the  criminal  law  of  the  country.  He  is 
not  the  agent  or  employee  of  the  private  prosecutor,  but  the 
minister  of  the  law,  doing  the  work  of  the  public,  which  he  is 
bound  to  do  faithfully  for  the  fee  prescribed  by  law,  to  be  paid 
as  the  law  directs.  And  it  would  be  against  public  policy  as  well 
as  against  law  to  hold  otherwise. 

There  are  things  which  a  constable  is  not  officially  bound  to 
do,  such  as  to  procure  evidence,  and  the  like,  and  for  this  he 
may  perhaps  be  allowed  to  contract.  And  this  is  the  full  extent 
of  the  principle  in  the  case  cited  from  11  Ad.  and  El.  856.  But 
it  has  been  held  that  even  a  sailor  cannot  recover  for  extra  work 
on  a  promise  by  the  master  to  pay  for  extra  work  in  managing 
the  ship  in  peril,  the  sailor  being  bound  to  do  his  utmost  inde- 
pendently of  any  fresh  contract.  Stilk  v.  Myrick,  2  Camp.  317, 
and  the  cases  there  cited. 

It  would  open  a  door  to  profligacy,  chicanery,  and  corruption, 
if  the  officers  appointed  to  carry  out  the  criminal  law  were  per- 
mitted to  stipulate  by  private  contract ;  it  would  open  a  door  to 
the  escape  of  offenders  by  culpable  supineness  and  indifference 
on  the  part  of  those  officers,  and  compel  the  injured  persons  to 
take  upon  themselves  the  burden  of  public  prosecutions.  It 
ought  not  to  be  permitted.  Constables  must  do  their  utmost 
to  discover,  pursue,  and  arrest  offenders  within  their  township, 
district,  or  jurisdiction,  without  other  fee  or  reward  than  that 
given  by  the  law  itself. 

Judgment  reversed,  and  a  venire  de  novo  awarded* 


*  "The  defendants  executed  an  agreement  in  writing  to  pay 
moneys  to  any  person  furnishing  evidence  which  would  lead  to  the 
conviction  of  persons  implicated  in  the  commission  of  a  crime.  The 
agreement  was  delivered  to  the  plaintiff.  It  contained  a  clause  agree- 
ing to  pay  plaintiff  certain  expenses  in  investigating  the  matter  of 
the  offence.     The  plaintiff   rendered   services   in  regard  to   discover- 
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Unreal  Considerations — A  Promise  to  Take  Part  in  Discharge  of 
an  Entire  Debt  is  not  Binding  for  Want  of  a  Consideration, 
hut  a  Composition  hy  a  Debtor  with  Creditors  is  an  Excep- 
tion to  the  Rule* 

WILLIAMS  V.   CARRINGTON. 
1  Hilton  (N.  Y.  C.  PJ,  515.    1857. 

Action  for  debt.  Defense,  accord  and  satisfaction  by  compo- 
sition. Appeal  from  judgment  of  Marine  Court  in  favor  of 
plaintiff. 

Defendant  having  made  a  composition  with  several  of  his 
creditors  at  forty  cents  on  the  dollar,  made  a  similar  agreement 
with  plaintiffs  by  which  he  agreed  to  pay  them  forty  cents  on 
the  dollar,  and  did  pay  them  such  amount,  and  received  a  re- 
ceipt in  full  of  their  account.  Defendant  at  the  same  time  gave 
to  plaintiffs  a  sealed  instrument  by  which  he  bound  himself 
to  pay  to  them  an  additional  forty  per  cent  as  soon  as  his  com- 
promise should  be  effected,  on  condition  that  plaintiffs  sign  a 
paper  purporting  to  compromise  his  indebtedness  to  them  for 
forty  per  cent.  The  composition  was  never  completed,  and 
plaintiffs  bring  this  action.  There  was  no  evidence  that  plain- 
tiffs ever  executed  a  composition  deed,  or  that  other  creditors 
were  induced  to  enter  into  a  compromise  in  consequence  of  the 
agreement  with  plaintiffs. 

Daly,  J.     It  was  essential,  In  this  case,  to  show  that  other 


ing  evidence  and  causing  the  same  to  be  produced  at  the  trial.  The 
plaintiff  was  deputy  sheriff  of  Los  Angeles  County,  and  the  offence 
was  committed  and  the  trial  had  in  another  county. 

As  the  plaintiff  had  no  legal  duty  to  perform,  by  virtue  of  his 
office  of  deputy  sheriff,  in  regard  to  discovering  the  evidence  and 
causing  it  to  be  produced,  having  no  writ  to  execute,  and  the  offence 
having  been  committed  and  the  trial  had  out  of  his  county,  we  do 
not  think  the  policy  of  the  law  forbade  his  receiving  the  compensa- 
tion. It  was  not  compensation  for  the  performance  of  any  duty 
enjoined  upon  him  by  law." — Myrick,  J.,  in  Harris  v.  More,  70  Cal.  502. 

*  See  Sees.  447-448,  Vol.  4,  Cyclopedia  of  Law. 
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creditors  liad  consented  to  accept  the  forty  per  cent  in   dis- 
charge of  their  claims  in  consequence  of  the  plaintiffs    consent- 
ing to  do  so.     The  consideration  which  supports  such  an  agree- 
ment, when  it  is  not  under  seal,  is  the  mutual  understanding, 
among  all  who  become  parties  to  it,  that  each  is  to  take  the 
composition  agreed  upon,  and  forbear  further  to  press  or  insist 
upon  their  claims.     It  is  said  in  Good  v.  Cheesman  (2  Barn.  & 
Adolph.  328),  by  Lord  Tenterden,  "that  a  creditor  shall  not 
bring  an  action  where  others  have  been  induced  to  join  him  in 
a  composition  with  the  debtor;  each  party  giving  the  rest  rea- 
son to  believe  that,  in  consequence  of  such  engagement,  his  de- 
mand will  not  be  enforced.     This  is,  in  fact,  a  new  agreement, 
substituted  for  the  original  contract  with  the  debtor;  the  con- 
sideration to  each  creditor  being  the  engagement  of  the  others 
not  to  press  their  individual  claims."    It  must  appear  that  the 
act  of  the  plaintiff,  in  accepting  the  forty  per  cent,  operated 
as  an  inducement  to  other  creditors  to  do  the  same,  otherwise 
it  is  but  the  acceptance  of  a  lesser  sum  for  a  greater,  which  is 
no  satisfaction.     Thus  in  Lowe  v.  Equitar  (7  Price,  604),  the 
plaintiff  agreed  with  the  defendant  to  execute  a  deed  of  com- 
position with  the  other  creditors,  and  take  the  benefit  of  the  com- 
position with  them,  in  consideration  that  the  defendant  would 
also  deliver  to  him  a  picture  of  the  value  of  £500.     The  picture 
was  delivered  and  accepted  by  the  plaintiff  in  full  satisfaction 
of  his  claim,   and  the  defendant  and  all  the  other  creditors, 
except  the  plaintiff',  signed  the  composition  deed.     The  plaintiff 
sued  for  the  original  debt,  and  a  plea  setting  up  these  facts 
was  held  to  be  no  bar.    I  am  inclined  to  think,  from  the  report 
of  this  case,  that  the  picture  was  accepted  in  lieu  of,  or  as  a 
payment  of  the  composition,  and  if  so,  it  was  a  case,  in  its  es- 
sential  features,  like  the   present.     Where  creditors  meet  to- 
gether, and  the  terms  of  the  composition  are  arranged,  as  was 
the  case  in  Cockshott  v.  Bennett   (2  Term  Rep.  763),  or  as  in 
Good  V.  Cheesman,  supra,  put  their  names  to  an  agreement  or 
memorandum   of  the  term,   all  the  creditors  present   at  such 
meeting,  or  all  who  sign  the  writing,  enter  into  a  mutual  en- 
gagement, each  with  the  other,  to  accept  the  amount  proposed 
by  way  of  compromise,  and  to  forbear  further  to  insist  upon 
their  claims.     Where  creditors  thus  mutually  agree  with  each 
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other,  the  beneficial  consideration  to  each  creditor  is  the  en- 
gagement of  the  rest  to  forbear.  A  fund  is  thereby  secured  for 
the  general  advantage  of  all ;  and  if  any  one  of  the  parties  were 
allowed  afterwards  to  enforce  his  whole  claim,  it  would  operate 
to  the  detriment  of  the  other  creditors  who  have  relied  upon  his 
agreement  to  forbear,  and  might  even  deprive  them  of  the  sum 
it  was  mutually  agreed  they  should  receive,  by  putting  it  out 
of  the  power  of  the  debtor  to  carry  out  the  composition.  I 
know  of  no  case,  however,  in  which  an  acceptance,  by  a  creditor 
from  his  debtor,  of  a  certain  sum  in  discharge  of  his  debt, 
where  other  creditors  have  done  the  same,  has  been  held  to  be 
a  satisfaction,  unless  there  was  something  in  the  case  to  show 
that  the  other  creditors  acted  with  the  knowledge  of  his  con- 
currence, and  it  could  be  assumed  that  their  agreement  neces- 
sarily contemplated  and  was  founded  in  the  benefit  and  advan- 
tage to  be  derived  from  his  agreement  also  to  forbear — in  the 
language  of  Lord  Tenterdeu,  that  they  'Svere  induced  to  join 
him  in  the  composition."  It  is  very  probable,  in  this  case,  that 
such  was  the  fact — very  probable  that  the  plaintiffs  signed  the 
composition,  but  nothing  of  the  kind  appears  in  the  evidence. 
For  all  that  appears  in  the  testimony,  the  other  creditors  may 
have  accepted  the  forty  per  cent  without  knowing  that  the 
plaintiffs  had  received  that  sum,  or  had  agreed  to  accept  it. 
We  w^ould  not  be  justified  in  presuming,  upon  this  evidence, 
that  they  did,  against  what  must  be  regarded  as  a  direct  find- 
ing by  the  judge  below,  that  they  did  not.  We  would  have  to 
hold  that  the  judgment  he  gave  was  against  evidence,  and  we 
could  not,  I  think,  go  that  length. 

The  judgment  must  be  affirmed;  but  as  the  question  is  not 
very  fully  discussed  by  either  party  upon  the  written  argument 
submitted,  and  as  it  is  of  a  good  deal  of  practical  importance, 
I  think  the  defendant  should  be  allowed,  if  he  wishes  it,  to 
carry  the  case  to  the  Court  of  Appeals. 

Beady,  J.,  dissented. 

Judgment  affirmed. 


lOB  CONSIDERATION. 

An  Executory  or  Executed  Consideration  is  Valid,  hut  not  one 
that  is  Past,  Since  the  Latter  is  Based  Upon  Motive  and 
not  upon  Consideration* 

MILLS  V.  WYMAN. 

3  Pickering  (3Iass.),  207.    1826. 

Action  of  assumpsit  to  recover  compensation  for  the  board 
and  care  of  defendant 's  adult  son  who  fell  sick  among  strangers, 
and  was  provided  for  under  these  circumstances  by  the  plain- 
tiff, the  defendant  having  afterwards  written  to  the  plaintiff 
promising  to  pay  him  for  expenses  incurred. 

Parker,  C.  J.  General  rules  of  law  established  for  the  pro- 
tection and  security  of  honest  and  fair-minded  men,  who  may 
inconsiderately  make  promises  without  any  equivalent,  will 
sometimes  screen  men  of  a  different  character  from  engage- 
ments which  they  are  bound  in  foro  conscientiae  to  perform. 
This  is  a  defect  inherent  in  all  human  systems  of  legislation. 
The  rule  that  a  mere  verbal  promise,  without  any  consideration, 
cannot  be  enforced  by  action,  is  universal  in  its  application, 
and  cannot  be  departed  from  to  suit  particular  cases  in  which 
a  refusal  to  perform  such  a  promise  may  be  disgraceful. 

The  promise  declared  on  in  this  case  appears  to  have  been 
made  without  any  legal  consideration.  The  kindness  and  serv- 
ices towards  the  sick  son  of  the  defendant  were  not  bestowed 
at  his  request.  The  son  was  in  no  respect  under  the  care  of  the 
defendant.  He  was  twenty-five  years  old,  and  had  long  left 
his  father's  family.  On  his  return  from  a  foreign  country,  he 
fell  sick  among  strangers,  and  the  plaintiff  acted  the  part  of  the 
good  Samaritan,  giving  him  shelter  and  comfort  until  he  died. 
The  defendant,  his  father,  on  being  informed  of  this  event, 
influenced  by  a  transient  feeling  of  gratitude,  promises  in 
writing  to  pay  the  plaintiff  for  the  expenses  he  had  incurred. 
But  he  has  determined  to  break  this  promise,  and  is  willing 
to  have  his  case  appear  on  record  as  a  strong  example  of  par- 
ticular injustice  sometimes  necessarily  resulting  from  the  opera- 
tion of  general  rules. 

*See  Sec.  450,  Vol.  4,  Cyclopedia  of  Law. 
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It  is  said  a  moral  obligation  is  a  sufficient  consideration  to 
support  an  express  promise,  and  some  authorities  lay  down  the 
rule  thus  broadly;  but  upon  examination  of  the  cases  we  are 
satisfied  that  the  universality  of  the  rule  cannot  be  supported, 
and  that  there  must  have  been  some  pre-existing  obligation, 
which  has  become  inoperative  by  positive  law,  to  form  a  basis 
for  an  effective  promise.  The  cases  of  debts  banned  by  the 
statute  of  limitations,  of  debts  incurred  by  infants,  of  debts 
of  bankrupts,  are  generally  put  for  illustration  of  the  rule. 
Express  promises  founded  on  such  pre-existing  equitable  obli- 
gations may  be  enforced ;  there  is  a  good  consideration  for  them ; 
they  merely  remove  an  impediment  created  by  law  to  the  re- 
covery of  debts  honestly  due,  but  which  public  policy  protects 
the  debtors  from  being  compelled  to  pay.  In  all  these  cases 
there  was  originally  a  quid  pro  quo;  and  according  to  the  prin- 
ciples of  natural  justice,  the  party  receiving  ought  to  pay;  but 
the  legislature  has  said  he  shall  not  be  coerced;  then  comes  the 
promise  to  pay  the  debt  that  is  barred,  the  promise  of  the  man 
to  pay  the  debt  of  the  infant,  of  the  discharged  bankrupt  to 
restore  to  his  creditor  what  by  the  law  he  had  lost.  In  all  these 
cases  there  is  a  moral  obligation  founded  upon  an  antecedent 
valuable  consideration.  These  promises,  therefore,  have  a  sound 
legal  basis.  They  are  not  promises  to  pay  something  for  noth- 
ing; not  naked  pacts;  but  the  voluntary  revival  or  creation  of 
obligation  which  before  existed  in  natural  law,  but  which  has 
been  dispensed  with,  not  for  the  benefit  of  the  party  obliged 
solely,  but  principally  for  the  public  convenience.  If  moral 
obligation,  in  its  fullest  sense,  is  a  good  substratum  for  an  ex- 
press promise,  it  is  not  easy  to  perceive  why  it  is  not  equally 
good  to  support  an  implied  promise.  What  a  man  ought  to  do, 
generally  he  ought  to  be  made  to  do,  whether  he  promise  or  re- 
fuse. But  the  law  of  society  has  left  most  of  such  obligations 
to  the  interior  forum,  as  the  tribunal  of  conscience  has  been 
aptly  called.  Is  there  not  a  moral  obligation  upon  every  son 
who  has  become  affluent  by  means  of  the  education  and  advan- 
tages bestowed  upon  him  by  his  father,  to  relieve  that  father 
from  pecuniary  embarrassment,  to  promote  his  comfort  and 
happiness,  and  even  to  share  with  him  his  riches,  if  thereby  he 
will  be  made  happy  ?    And  yet  such  a  son  may,  with  impunity. 
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leave  such  a  father  in  any  degree  of  penury  above  that  which 
will  expose  the  community  in  which  he  dwells  to  the  danger  of 
being  obliged  to  preserve  him  from  absolute  want.  Is  not  a 
wealthy  father  under  strong  moral  obligation  to  advance  the 
interest  of  an  obedient,  well-disposed  son,  to  furnish  him  with 
the  means  of  acquiring  and  maintaining  a  becoming  rank  in 
life,  to  rescue  him  from  the  horrors  of  debt  incurred  by  mis- 
fortune? Yet  the  law  will  uphold  him  in  any  degree  of  par- 
simony, short  of  that  which  would  reduce  his  son  to  the  neces- 
sity of  seeking  public  charity. 

Without  doubt,  there  are  great  interests  of  society  which  jus- 
tify witliholding  the  coercive  arm  of  the  law  from  these  duties 
of  imperfect  obligation,  as  they  are  called;  imperfect,  not  be- 
cause they  are  less  binding  upon  the  conscience  than  those 
which  are  called  perfect,  but  because  the  wisdom  of  the  social 
law  does  not  impose  sanctions  upon  them. 

A  deliberate  promise,  in  writing,  made  freely  and  without 
any  mistake,  one  which  may  lead  the  party  to  whom  it  is  made 
into  contracts  and  expenses,  cannot  be  broken  without  a  vio- 
lation of  moral  duty.  But  if  there  was  nothing  paid  or  prom- 
ised for  it,  the  law,  perhaps  wisely,  leaves  the  execution  of  it  to 
the  conscience  of  him  who  makes  it.  It  is  only  when  the  party 
making  the  promise  gains  something,  or  he  to  whom  it  is  made 
loses  something,  that  the  law  gives  the  promise  validity.  And 
in  the  case  of  the  promise  of  the  adult  to  pay  the  debt  of  the 
infant,  of  the  debtor  discha»rged  by  the  statute  of  limitations  or 
bankruptcy,  the  principle  is  preserved  by  looking  back  to  the 
origin  of  the  transaction,  where  an  equivalent  is  to  be  found. 
An  exact  equivalent  is  not  required  by  the  law ;  for  there  being 
a  consideration,  the  parties  are  left  to  estimate  its  value: 
though  here  the  courts  of  equity  will  step  in  to  relieve  from 
gross  inadequacy  between  the  consideration  and  the  promise. 

These  principles  are  deduced  from  the  general  current  of 
decided  cases  upon  the  subject,  as  well  as  from  the  known  max- 
ims of  the  common  law,  The  general  position,  that  moral  obli- 
gation is  a  sufficient  consideration  for  an  express  promise,  is 
to  be  limited  in  its  application,  to  cases  where  at  some  time  or 
other  a  good  or  valuable  consideration  has  existed. 

A  loigal  obligation  is  always  a  sufficient  consideration  to  sup- 
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port  either  an  express  or  an  implied  promise;  such  as  an  in- 
fant's debt  for  necessaries,  or  a  father's  promise  to  pay  for  the 
support  and  education  of  his  minor  children.  But  when  the 
child  shall  have  attained  to  manhood,  and  shall  have  become  his 
own  agent  in  the  world's  business,  the  debts  he  incurs,  what- 
ever may  be  their  nature,  create  no  obligation  upon  the  father; 
and  it  seems  to  follow,  that  his  promise  founded  upon  such  a 
debt  has  no  legally  binding  force. 

The  cases  of  instruments  under  seal  and  certain  mercantile 
contracts,  in  which  considerations  need  not  be  proved,  do  not 
contradict  the  principles  above  suggested.  The  first  import  a 
consideration  in  themselves,  and  the  second  belong  to  a  branch 
of  the  mercantile  law,  which  has  found  it  necessary  to  disre- 
gard the  point  of  consideration  in  respect  to  instruments  ne- 
gotiable in  their  nature  and  essential  to  the  interests  of  com- 
merce. 

Instead  of  citing  a  multiplicity  of  cases  to  support  the  posi- 
tions I  have  taken,  I  will  only  refer  to  a  very  able  review  of 
all  the  cases  in  the  note  in  3  Bos.  &  Pull.  249.  The  opinions 
of  the  judges  had  been  variant  for  a  long  course  of  years  upon 
this  subject,  but  there  seems  to  be  no  case  in  which  it  was 
nakedly  decided  that  a  promise  to  pay  the  debt  of  a  son  of  full 
age,  not  living  with  his  father,  though  the  debt  were  incurred  by 
sickness  which  ended  in  the  death  of  the  son,  without  a  pre- 
vious request  by  the  father  proved  or  presumed,  could  be  en- 
forced by  action. 

For  the  foregoing  reasons  we  are  all  of  opinion  that  the  non- 
suit directed  by  the  Court  of  Common  Pleas  was  right,  and 
that  judgment  be  entered  thereon  for  costs  for  the  defendant. 
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Legality  of  Subject  Matter  of  Contract. 

Whej^e  the  Object  of  the  Contract  is  Immoral,  Impolitic  or  Il- 
legal, or  Prescribed  Formalities  are  not  Observed  in  its 
Making,  it  Cannot  Be  Enforced* 

Wagers. 

LOVE  V.  HARVEY. 

114  Massachusetts,  80.     1873. 

Contract.  The  plaintiff  and  the  defendant  made  a  bet  as  to 
the  place  oi'  burial  in  Holyhood  Cemetery  of  the  body  of  one 
Dr.  Cahill,  the  plaintiff  betting  that  it  was  buried  on  the  left- 
hand  side  of  the  main  avenue,  and  the  defendant  betting  that 
it  was  buried  on  the  right-hand  side  of  that  avenue.  The  money 
was  deposited,  twenty  dollars  by  each  party,  in  the  hands  of 
one  James  Stack  as  stakeholder.  It  was  determined  that  the 
body  was  buried  on  the  left-hand  side  of  the  avenue,  yet  the 
stakeholder  delivered  to  the  defendant  the  plaintiff* 's  twenty 
dollars,  and  the  defendant,  though  requested,  refused  to  repay 
the  same  to  the  plaintiff.  The  declaration  contained  another 
count  for  money  had  and  received  by  the  defendant  to  the 
plaintiff' 's  use.     The  answer  was  a  general  denial. 

The  presiding  judge  ruled  and  instructed  the  jury  that  courts 
did  not  sit  to  decide  wagers ;  that  it  did  not  matter  whether  the 
plaintiff*  was  right  or  not,  regarding  the  situation  of  the  burial- 
place  in  question,  or  whether  the  defendant  received  from  the 
stakeholder  the  same  money  that  was  deposited  with  him  by 
the  plaintiff,  if  the  money  was  paid  and  received  as  money  of 
the  plaintiff";  that  if,  before  the  money  was  paid  over  to  the 
defendant,  the  plaintiff  forbade  payment  thereof  in  the  de- 
fendant's presence,  then  the  defendant  received  it  without  con- 
sideration and  wrongfully,  and  was  liable  in  the  action  for 
money  had  and  received. 

Gray,  C.  J.  In  England  and  in  New  York,  actions  on  wagers 
upon  (Questions  in  which  the  parties  had  no  previous  interest 
were  frequently  sustained,  until  the  legislature  interposed  and 
declared  all  wagers  to  be  void.     1  Chit.  Con,  (11th  Am.  ed.) 

*  See  Sees.  458-469,  Vol.  4,  Cyclopedia  of  Law. 
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735-738;  3  Kent.  Com.  277,  278.  In  Sc^oUand,  the  courts  re- 
fused to  entertain  such  actions.  Bruce  v.  Ross,  3  Paton,  107, 
112;  S.  C.  cited  3  T.  R.  697,  705. 

In  Massachusetts,  the  English  law  on  this  subject  has  never 
been  adopted,  used,  or  approved,  and,  although  the  question 
has  not  been  directly  adjudged,  it  has  long  been  understood 
that  all  wagers  are  unlawful.  Const.  Mass.  c.  6,  art.  6 ;  Amory 
V.  Oilman,  2  Mass.  1,  6;  Ball  v.  Gilbert,  12  Met.  397,  399;  Samp- 
son V.  Shaw,  101  Mass.  145,  150 ;  Met.  Con.  239.  There  are  de- 
cisions or  opinions  to  the  same  effect  in  each  of  the  New  Eng- 
land States.  Lewis  v.  Littlefield,  15  Maine,  233 ;  Perkins  v. 
Eaton,  3  N.  H.  152;  Hoit  v.  Hodge,  6  N.  H.  104;  Collamer  v. 
Day,  2  Vt.  144 ;  West  v.  Holmes,  26  Vt.  530 ;  Stoddard  v.  Mar- 
tin, 1  R.  1.1,2;  Wheeler  v.  Spencer,  15  Conn.  28,  30.  See  also 
Edgell  v.  M'Laughlin,  6  Whart.  176;  Rice  v.  Gist,  1  Strob.  82. 

It  is  inconsistent  alike  with  the  policy  of  our  laws,  and  with 
the  performance  of  the  duties  for  which  courts  of  justice  are 
established  that  judges  and  juries  should  be  occupied  in  an- 
swering every  frivolous  question  upon  which  idle  or  foolish  per- 
sons may  choose  to  lay  a  wager. 

The  ruling  at  the  trial  was  therefore  correct  and  the  defend- 
ant, having  received  the  money  from  the  stakeholder  after  no- 
tice from  the  plaintiff  not  to  pay  it  over,  was  liable  to  the  plain- 
tiff under  the  count  for  money  had  and  received.  McKee  v. 
Manice,  11  Cush.  357. 

Exceptions  overruled* 

*  "A  contract  for  the  sale  and  purchase  of  wheat  to  be  delivered  in 
good  faith  at  a  future  time  is  one  thing,  and  is  not  inconsistent  with 
the  law;  but  such  a  contract  entered  into  without  an  intention  of 
having  any  wheat  pass  from  one  party  to  the  other,  but  with  an  under- 
standing that  at  the  appointed  time  the  purchaser  is  merely  to  receive 
or  pay  the  difference  between  the  contract  and  the  market  price,  is 
another  thing,  and  such  as  the  law  will  not  sustain.  This  is  what  is 
called  a  settling  of  the  differences,  and  as  such  is  clearly  and  only  a 
betting  upon  the  price  of  wheat,  against  public  policy,  and  not  only 
void,  but  deserving  of  the  severest  censure." 

"The  bargain  represents  not  a  transfer  of  property,  but  a  mere 
stake  or  wager  upon  its  future  price.  The  difference  requires  the 
ownership  of  only  a  few  hundreds  or  thousands  of  dollars,  while  the 
capital  to  complete  an  actual  purchase  or  sale  may  be  hundreds  of 
thousands    or   millions.     Hence   ventures   upon   prices   invite   men   of 
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Impolitic  Agreements. 

SOUTHARD  V.  BOYD. 
51  New  York,  177.     1872. 

Action  to  recover  commissions  earned  by  plaintiffs  as  ship 
brokers  in  chartering  defendant's  vessel  to  the  government. 
Judgment  for  plaintiffs  reversed  at  General  Term.  Plaintiffs 
appeal. 

Earl,  C.  .  .  .  The  further  claim  is  made  that  the  contract 
with  the  plaintiffs  was  for  an  illegal  service,  in  that  they 
charged  a  commission  for  claiming  to  have  influence  with  a 
government  agent  to  accept  a  vessel  already  offered,  but  not 
yet  accepted. 

It  is  true  that  one  of  the  plaintiffs  was  a  son,  and  that  another 
was  a  son-in-law  of  one  of  the  government  agents,  whose  busi- 
ness it  was  to  select  the  vessels  for  the  government,  and  the 
plaintiffs  probably  had  facilities  for  chartering  vessels  which 
others  did  not  have.  But  the  plaintiffs  did  not  contract  to  do 
an  illegal  service.  They  did  not  agree  to  use  any  corrupt  means 
to  procure  the  charter.  The  fact  that  the  plaintiff's  had  inti- 
mate relations  with  the  government  agents,  and  could  prob- 
ably therefore  influence  their  action  much  more  readily  than 
others,  did  not  forbid  their  emplojTuent.  Lyon  v.  Mitchell, 
36  N.  Y.  235. 

I  am  unable  to  see,  therefore,  upon  what  ground  the  contract 
of  the  defendant  with  the  plaintiffs  can  be  considered  as  illegal. 

The  order  of  the  general  term  should  be  reversed  and  judg- 
ment upon  the  verdict  affirmed,  with  costs.     All  concur. 

Order  reversed  and  judgment  accordingly.* 


small  means  to  enter  into  transactions  far  beyond  their  capital,  which 
they  do  not  intend  to  fulfil,  and  thus  the  apparent  business  in  the 
particular  trade  is  inflated  and  unreal,  and,  like  a  bubble,  needs  only 
to  be  pricked  to  disappear,  often  carrying  down  the  bona  fide  dealer 

in  its  collapse Such  transactions  are  destructive  of  good  morals 

and  fair  dealing  and  of  the  best  interests  of  the  community."  Kirk- 
patrick  v.  Bonsall,  72  Pa.  St.  155. 

*  "There  is  no  real  difference   in  principle  between  agreements  to 
procure   favors    from   legislative   bodies,   and   agreements   to   procure 
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STERLING  V.  SINNICKSON. 
2  Southard  (5  N.  J.  L.),  756.    1820. 

Declaration  in  debt  on  a  sealed  bill,  which  was  as  follows: 

"I,  Seneca  Sinniekson,  am  hereby  bound  to  Benjamin  Ster- 
ling::, for  the  sum  of  one  thousand  dollars,  provided  he  is  not 
lawfully  married  in  the  course  of  six  months  from  the  date 
hereof.    Witness  my  hand  and  seal.    Burlington,  May  16,  1816. 

"Seneca  Sinnickson  (Seal). 

**  Witness,  James  S.  Budd." 

Defendant  demurred  generally,  and  plaintiff  joined  in  de- 
murrer. 

KiRKPATRiCK,  C.  J.  .  .  .  The  contract  was  not  only  useless 
and  nugatory,  but  it  was  contrary  to  the  public  policy. 

Marriage  lies  at  the  foundation,  not  only  of  individual  happi- 
ness, but  also  of  the  prosperity,  if  not  the  very  existence,  of  the 
social  state;  and  the  law,  therefore,  fro\\Tis  upon,  and  removes 
out  of  the  way,  every  rash  and  unreasonable  restraint  upon  it, 
whether  by  way  of  penalty  or  inducement. 

If  these  parties  had  entered  into  mutual  obligations,  the  plain- 
tiff not  to  marry  within  six  months,  and  the  defendant  to  pay 
him  therefor  this  sum  of  $1,000,  there  can  be  no  doubt,  I  think, 
but  that  both  the  obligations  would  have  been  void.  In  the  case 
of  Key  V.  Bradshaw  (2  Vern.  102),  there  was  a  bond  in  the 
usual  form,  but  proved  to  be  upon  an  agreement  to  marry  such 
a  man,  or  to  pay  the  money  mentioned  in  the  bond;  but  the 
bond  was  ordered  to  be  canceled  it  being  contrary  to  the  nature 
and  design  of  marriage,  which  ought  to  proceed  from  free 
choice,  and  not  from  any  restraint  or  compulsion.  In  the  case 
of  Baker  v.  White  (2  Vern.  215),  A  gave  her  bond  to  B  for 
£100  if  she  should  marry  again,  and  B  gave  her  his  bond  for 

favors  in  the  shape  of  contracts  from  the  heads  of  departments.  The 
introduction  of  improper  elements  to  control  the  action  of  both,  is  the 
direct  and  inevitable  result  of  all  such  arrangements." — Mr.  Justice 
Field,  in  Tool  Co.  v.  Norris,  2  Wall.  (U.  S.)  45,  55.  Followed  in 
Meguire  v.  Corwine,  101  U.  S.  108  (contract  for  appointment  to  public 
office);  Oscanyan  v.  Arms  Co.,  103  U.  S.  261  (contract  of  resident 
consul  to  influence  purchasing  agent  of  home  government).  See 
criticism  on  the  case  in  Lyon  v.  Mitchell,  36  N.  Y.  235. 


116  CONSIDERATION. 

the  same  sum,  to  go  towards  the  advancement  of  her  daughter's 
portion,  in  case  she  should  not  marry.  It  was,  as  Lord  Mans- 
field says  in  Lowe  v.  Peers  (Bur.  2231),  a  mere  wager,  and 
nothing  unfair  in  it;  and  yet  A  was  relieved  against  her  bond, 
because  it  was  in  restraint  of  marriage,  which  ought  to  be  free. 
A  bond,  therefore,  to  marry,  if  there  be  no  obligation  on  the 
other  side,  no  mutual  promise,  or  a  bond  not  to  marry,  are 
equally  against  law.  They  are  both  restraints  upon  the  free- 
dom of  choice  and  of  action,  in  a  ease  where  the  law  wills  that 
all  shall  be  free.  If  the  consideration  for  which  this  money 
was  to  be  paid,  then,  was  the  undertaking  of  the  plaintiff  not 
to  marry,  that  consideration  was  unlawful.  He  would  have 
been  relieved  against  it,  either  at  law  or  in  equity;  and  if  so, 
the  corresponding  obligation  to  pay,  according  to  the  principle 
above  stated,  is  void. 

It  has  been  spoken  of  by  the  plaintiff,  as  if  it  were  an  obli- 
gation to  pay  money  upon  a  future  contingency,  which  any  man 
has  a  right  to  make,  either  with  or  without  consideration,  and 
as  if  the  not  marrying  of  the  plaintiff  were  not  the  considera- 
tion of  the  obligation,  but  the  contingent  event  only,  upon 
which  it  became  payable.  But  I  think  this  is  not  the  correct 
view  of  the  case.  Where  the  event  upon  which  the  obligation 
becomes  payable  is  in  the  power  of  the  obligee,  and  is  to  be 
brought  about  by  his  doing  or  not  doing  a  certain  thing,  it 
cannot  be  so  properly  called  a  contingency ;  it  is  rather  the 
condition  meritorious,  upon  which  the  obligation  is  entered  into, 
the  moving  consideration  for  which  the  money  is  to  be  paid.  It 
is  not,  therefore,  to  be  considered  as  a  mere  contingency,  but 
as  a  consideration,  and  it  must  be  such  consideration  as  the 
law  regards. 

Nor  does  it  at  all  vary  the  case  that  the  restraint  was  for  six 
months  only.  It  was  still  a  restraint,  and  the  law  has  made 
no  limitation  as  to  the  time.  Neither  can  the  plaintiff's  per- 
formance, on  his  part,  help  him.  It  imposed  no  obligation  upon 
the  defendant;  it  was  wholly  useless  to  him;  the  contract  itself 
was  void  from  the  beginning.  Therefore,  in  my  opinion,  let 
there  be  judgment  for  the  defendant. 

Judgment  for  defendant. 
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Immoral  Agreements. 

BOIGNERES  v.  BOULON. 

54  California,  146.     1880. 

Appeal  from  judginent  of  nonsuit,  and  order  denying  new 
trial. 

Department  No.  1,  by  the  Court  (from  the  Bench)  : 

The  only  evidence  in  respect  to  the  alleged  promise  of  mar- 
riage is  the  testimony  of  the  plaintiff  herself.  She  declares — 
such  is  the  effect  of  her  language — that  the  only  consideration 
for  the  promise  was  that  she  should  continue  the  immoral  and 
illegal  relation  toward  defendant  as  his  mistress,  which  she 
had  held  previous  to  the  promise.  This  is  only  saying  that  he 
promised  to  marry  her  at  some  date  not  mentioned,  if  she  would 
continue  to  surrender  her  person  to  him  as  she  had  done  in  the 
past. 

It  has  been  held,  and  we  think  correctly,  that  such  promise  or 
surrender  on  the  part  of  the  woman  is  not  sufficient  considera- 
tion for  a  promise  of  marriage,  because  immoral,  illegal,  and 
against  public  policy.  On  the  authority  of  Hanks  v.  Naglee, 
November  Term,  1879,  the  judgment  must  be  affirmed.  So 
ordered. 


TYLER  V.  CARLISLE. 

79  Maine,  210.     1887. 


Assumpsit.     Verdict  for  defendant. 

Peters,  C.  J.  The  plaintiff*  claims  to  recover  a  sum  of  money 
loaned  by  him  while  the  defendant  was  engaged  in  playing  at 
cards.  The  ruling,  at  the  trial,  was  that,  if  the  plaintiff  let  the 
money  with  an  express  understanding,  intention,  and  purpose 
that  it  was  to  be  used  to  gamble  with,  and  it  was  so  used,  the 
debt  so  created  cannot  be  recovered ;  but  otherwise,  if  the  plain- 
tiff had  merely  knowledge  that  the  money  was  to  be  so  used. 
Upon  authority  and  principle  the  ruling  was  correct. 
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Any  different  doctrine  would,  in  most  instances,  be  imprac- 
ticable and  unjust.  It  does  not  follow  that  a  lender  has  a  guilty 
purpose  merely  because  he  knows  or  believes  that  the  borrower 
has.  There  may  be  a  visible  line  between  the  motives  of  the 
two.  If  it  were  not  so,  men  would  have  great  responsibilities 
for  the  motives  and  acts  of  others.  A  person  may  loan  money 
to  his  friend. — to  the  man,  and  not  to  his  purpose.  He  may  at 
the  same  time  disapprove  his  purpose.  He  may  not  be  willing 
to  deny  his  friend,  however  much  disapproving  his  acts. 

In  order  to  find  the  lender  in  fault,  he  must  himself  have 
an  intention  that  the  money  shall  be  illegally  used.  There  must 
be  a  combination  of  intention  between  lender  and  borrower — a 
union  of  purposes.  The  lender  must  in  some  manner  be  a  con- 
federate or  participator  in  the  borrower's  act,  be  himself  impli- 
cated in  it.  He  must  loan  his  money  for  the  express  purpose  of 
promoting  the  illegal  design  of  the  borrower ;  not  intend  merely 
to  serve  or  accommodate  the  man.  In  support  of  this  view  many 
cases  might  be  adduced.  A  few  prominent  ones  will  suffice. 
Green  v.  Collins,  3  Cliff.  494;  Gaylord  v.  Soragen,  32  Vt.  110; 
Hill  v.  Spear,  50  N.  H.  252;  Peck  v.  Briggs,  3  Denio,  107; 
M'Intyre  v.  Parks,  3  Met.  207;  Banchor  v.  Mansel,  47  Maine,  58. 
(See  68  Maine,  p.  47.) 

Nor  was  the  branch  of  the  ruling  wrong,  that  plaintiff,  even 
though  a  participator,  could  recover  his  money  back,  if  it  had 
not  been  actually  used  for  illegal  purposes.  In  the  minor 
offenses,  the  locus  poenitentiae  continues  until  the  money  has 
been  actually  converted  to  the  illegal  use.  The  law  encourages 
a  repudiation  of  the  illegal  contract,  even  by  a  guilty  partici- 
pator, as  long  as  it  remains  an  executory  contract  or  the  illegal 
purpose  has  not  been  put  in  operation.  The  lender  can  cease 
his  own  criminal  design  and  reclaim  his  money.  "The  reason 
is,"  says  Wharton,  "the  plaintiff's  claim  is  not  to  enforce,  but 
to  repudiate,  an  illegal  contract."  Whar.  Con.  Sec.  354,  and 
cases  there  cited.  The  object  of  the  law  is  to  protect  the  public 
— not  the  parties.  "It  best  comports  with  public  policy,  to 
arrest  the  illegal  transaction  before  it  is  consummated,"  says 
the  court  in  Stacy  v.  Foss,  19  Maine,  335.  See  "White  v.  Bank, 
22  Pick.  181. 

The  rule  allowing  a  recovery  back  does  not  apply  where  the 
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lender  knows  that  some  infamous  crime  is  to  be  committed  with 

the  means  which  he  furnishes.    It  applies  only  where  the  minor 

offenses  are  involved. 

Exceptions  overruled. 


Champertoiis  Agreements. 

ACKERT  V.  BARKER. 

131  Massachusetts,  436.     1881. 


Action  against  an  attorney  for  money  had  and  received,  being 
the  sums  obtained  by  him  on  suits  against  two  insurance  com- 
panies. The  answer  set  up  ''that  the  plaintiff  agreed,  in  con- 
sideration of  the  defendant  acting  for  him  in  the  premises,  that 
said  defendant  should,  out  of  any  and  all  moneys  received  by 
him  from  said  insurance  companies,  retain  one-half  of  the 
amoimt  received  after  paj-ment  of  proper  costs  and  charges." 
The  trial  court  charged  that  if  the  jury  found  that  there  was  an 
agreement  by  which  defendant  was  to  retain  one-half  the  sum 
collected  as  compensation  for  his  services,  such  agreement  was 
unlawful.    Verdict  for  plaintiff.    Defendant  alleged  exceptions. 

Gray,  C.  J.  The  defendant's  answer  and  bill  of  exceptions, 
fairly  construed,  show  that  the  agreement  set  up  by  the  defend- 
ant was  an  agreement  by  which,  in  consideration  that  an  attor- 
ney should  prosecute  suits  in  behalf  of  his  client  for  certain 
sums  of  money,  in  which  he  had  himself  no  previous  interest,  it 
was  agreed  that  he  should  keep  one-half  of  the  amount  recovered 
in  case  of  success,  and  should  receive  nothing  for  his  services  in 
case  of  failure. 

By  the  law  of  England  from  ancient  times  to  the  present  day, 
such  an  agreement  is  unlawful  and  void,  for  champerty  and 
maintenance,  as  contrary  to  public  justice  and  professional 
duty,  and  tending  to  speculation  and  fraud,  and  cannot  be  up- 
held, either  at  common  law  or  in  equity.  2  Rol.  Ab.  114;  Lord 
Coke,  2  Inst.  208,  564.  Hobert,  C.  J.,  Box  v.  Barnaby,  Hob. 
117  a;  Lord  Nottingham,  Skapholme  v.  Hart,  Finch,  477;  S. 
C.  1  Eq.  Cas.  Ab.  86,  pi.  1 ;  Sir  William  Grant,  M.  R.,  Stevens 
V.  Bagwell,   15  Ves.   139;   Tindal,   C.   J.,   Stanley  v.  Jones,  7 
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Bing.  369,  377;  S.  C.  5  Moore  &  Payne,  193,  206;  Coleridge, 
J.,  In  re  Masters,  1  liar.  &  Wol.  348;  Sliadwell,  V.  C,  Strange 
V.  Brennan,  15  Sim.  346;  Lord  Cottenham,  S.  C.  on  appeal, 
2  Coop.  Temp.  Cottenham,  1;  Erie,  C.  J.,  Grell  v.  Levy,  16 
C.  B.  (N.  S.)  73;  Sir  George  Jessel,  M.  R.,  In  re  Attorneys  & 
Solicitors  Act,  1  Ch.  D.  573. 

It  is  equally  illegal  by  the  settled  law  of  this  Commonwealth. 
Thurston  v.  P^rcival,  1  Pick.  415;  Lathrop  v.  Amherst  Bank,  9 
Met.  489;  Swett  v.  Poor,  11  Mass.  549;  Allen  v.  Hawks,  13 
Pick.  79,  83;  Call  v.  Calef,  13  Met.  362;  Rindge  v.  Coleraine, 
11  Gray,  157,  162 ;  1  Dane  Ab.  296 ;  6  Dane  Ab.  740,  741.  In 
Lathrop  v.  Amherst  Bank,  the  fact  that  the  agreement  did  not 
require  the  attorney  to  carry  on  the  suit  at  his  own  expense 
was  adjudged  to  be  immaterial.  9  Met.  492.  In  Scott  v.  Har- 
mon, (109  Mass.  237)  and  in  Tapley  v.  Coffin,  (12  Gray,  420), 
cited  for  the  defendant,  the  attorney  had  not  agreed  to  look  for 
his  compensation  to  that  alone  which  might  be  recovered,  and 
thus  to  make  his  pay  depend  upon  his  success. 

The  law  of  Massachusetts  being  clear,  there  would  be  no  pro- 
priety in  referring  to  the  conflicting  decisions  in  other  parts  of 
the  country.  If  it  is  thought  desirable  to  subordinate  the  rules 
of  professional  conduct  to  mercantile  usages,  a  change  of  our 
law  in  this  regard  must  be  sought  from  the  legislature  and  not 
from  the  courts. 

The  defendant,  by  virtue  of  his  employment  by  the  plaintiff, 
and  of  his  professional  duty,  was  bound  to  prosecute  the  claims 
intrusted  to  him  for  collection,  and  holds  the  amount  recovered 
as  money  had  and  received  to  the  plaintiff's  use.  The  agree- 
ment set  up  by  the  defendant,  that  he  should  keep  one-half 
of  that  amount,  being  illegal  and  void,  he  is  accountable  to  the 
plaintiff  for  the  whole  amount,  deducting  what  the  jury  have 
allowed  him  for  his  costs.  In  re  Masters,  and  Grell  v.  Levy, 
above  cited;  Pince  v.  Beattie,  32  L.  J.  (N.  S.)  Ch.  734. 

Of  Best  V.  Strong  (2  Wend.  319),  on  which  the  defendant 
relies  as  showing  that,  assuming  this  agreement  to  be  illegal, 
the  plaintiff  cannot  maintain  this  action,  it  is  enough  to  say  that 
there  the  money  was  voluntarily  paid  to  the  defendant,  with 
the  plaintiff's  assent,  after  the  settlement  of  the  suit  by  which 
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it  was  recovered;  and  it  is  unnecessary  to  consider  whether, 
upon  the  facts  before  the  court,  the  case  was  well  decided. 

Exceptions  overruled* 


Agreements  in  Restraint  of  Trade. 

BISHOP  V.  PALMER  ET  AL. 

146  Massachusetts,  469.     1888. 

Contract.  Demurrer  sustained.  Plaintiff  appeals.  Defend- 
ants purchased  plaintiff's  business  for  $5,000,  the  plaintiff 
agreeing  to  transfer  to  defendants  his  business  at  A  and  his 
business  at  B,  and  covenanting  not  to  engage  in  the  first  ousi- 
ness  again  anywhere  for  five  years,  or  in  the  second,  at  B  for 
five  years,  or  to  purchase  any  material  from  the  rival  concerns 
at  B. 

Allen,  C.  J.  The  defendants'  promise  which  is  declared  on 
was  made  in  consideration  of  the  sale  and  delivery  of  the  busi- 
ness, plant,  property,  and  contracts  of  the  plaintiff,  and  of  his 

*  "The  grounds  upon  which  contracts  were  held  voidable  for 
champerty  or  maintenance,  as  against  the  policy  of  the  law,  were  that 
there  might  be  combinations  of  powerful  individuals  to  oppress  others 
which  might  even  influence  or  overawe  the  court,  and  that  they  tended 
to  the  promotion  and  enforcement  of  unfounded  claims,  to  disturb  the 
public  repose,  to  promote  litigation,  and  to  breed  strife  and  quarrels 
among  neighbors.  With  the  progress  of  society  these  reasons  have 
everywhere  lost  much  of  their  force,  and  the  whole  doctrine  on  fhis 
subject  has  been  rejected  in  several  States  of  the  Union  as  antiquated 
and  incongruous  in  the  existing  state  of  society,  notably  in  New 
Jersey,  Texas.  California,  and  Mississippi.  Without  desiring  to  modify 
or  in  any  way  recede  from  the  doctrine  on  this  subject,  as  it  has 
heretofore  been  held  in  Massachusetts,  we  see  no  reason  for  its  further 
extension.  Neither  the  definition  of  champerty  nor  the  reasons  why 
it  was  held  to  be  an  offense  have  any  proper  application  to  a  proceed- 
ing such  as  that  by  which  the  defendant,  under  his  contract  with 
the  plaintiff,  sought  to  enforce  his  claim  against  the  government  of  the 
United  States.  There  was  no  suit  to  be  brought,  nor  any  defendant  in 
the  proposed  proceeding,  in  the  same  sense  that  there  is  in  a  con- 
tested cause  at  law  or  in  equity." — Devens,  J.,  in  Manning  v.  Sprague, 
148  Mass.  18,  20. 
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faithful  perfownance  of  the  covenants  and  agreements  con- 
tained in  the  written  instrument  signed  by  the  parties.  The 
parties  made  no  apportionment  or  separate  valuation  of  the 
different  elements  of  the  consideration.  The  business,  plant, 
property,  contracts,  and  covenants  were  all  combined  as  form- 
ing one  entire  consideration.  There  is  no  way  of  ascertaining 
what  valuation  was  put  by  the  parties  upon  either  portion  of  it. 
There  is  no  suggestion  that  there  was  any  such  separate  valua- 
tion, and  any  estimate  which  might  now  be  put  upon  any  item 
would  not  be  the  estimate  of  the  parties. 

It  is  contended  by  the  defendants  that  each  one  of  the  three 
particular  covenants  and  agreements  into  which  the  plaintiff 
entered  is  illegal  and  void,  as  being  in  restraint  of  trade.  It 
is  sufficient  for  us  to  say  that  the  first  of  them  is  clearly  so;  it 
being  a  general  agreement,  without  any  limitation  of  space,  that 
for  and  during  the  period  of  five  years  he  will  not,  either  di- 
rectly or  indirectly,  continue  in,  carry  on,  or  engage  in  the  busi- 
ness of  manufacturing  or  dealing  in  bed-quilts  or  comfortables, 
or  of  any  business  of  which  that  may  form  any  part.  This 
much  is  virtually  conceded  by  the  plaintiff,  and  so  are  the  au- 
thorities. Taylor  v.  Blanchard,  13  Allen,  370;  Dean  v.  Emer- 
son, 102  Mass.  480;  Morse  Twist  Drill  Co.  v.  Morse,  103  Mass. 
73;  Alger  v.  Thacher,  19  Pick.  51;  Oregon  Steam  Navigation 
Co.  V.  Winsor,  20  Wall.  64;  Davies  v.  Davies,  36  Ch.  D.  359; 
2  Kent  Com.  466,  note  e;  Met.  Con.  232. 

Two  principal  grounds  on  which  such  contracts  are  held  to  be 
void  are,  that  they  tend  to  deprive  the  public  of  the  services  of 
men  in  the  employments  and  capacities  in  which  they  may  be 
most  useful,  and  that  they  expose  the  public  to  the  evils  of 
monopoly.    Alger  v.  Thacher,  uhi  supra. 

The  question  then  arises,  whether  an  action  can  be  supported 
upon  the  promise  of  the  defendants,  founded  upon  such  a  con- 
sideration as  that  which  has  been  described.  As  a  general  rule, 
where  a  promise  is  made  for  one  entire  consideration,  a  part  of 
which  is  fraudulent,  immoral,  or  unlawful,  and  there  has  been 
no  apportionment  made  or  means  of  apportionment  furnished 
by  the  parties  themselves,  it  is  well  settled  that  no  action  will 
lie  upon  the  promise.  If  the  bad  part  of  the  consideration  is 
not  severable  from  the  good,  the  whole  promise  fails.   Robinson 
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V.  Green,  3  Met.  159,  IGl;  Rand  v.  Mather,  11  Cush.  1;  Wood- 
rulf  V.  Wentworth,  133  INIass.  309,  314;  Bliss  v.  Negus,  8  Mass. 
46,  51;  Clark  v.  Ricker,  14  N.  IL  44;  Woodruff  v.  Hinman,  11 
Vt.  592;  Pickering  v.  Ilfraeombe  Railway,  L.  R.  3  C.  P.  235, 
250;  Harrington  v.  Victoria  Graving  Dock  Co.,  3  Q.  B.  D.  549; 
2  Chit.  Con.  (11th  Am.  ed.)  972;  Leake,  Con.  779,  780;  Pol- 
lock, Con.  321 ;  Met.  Con.  247. 

It  is  urged  that  this  rule  does  not  apply  to  a  stipulation  of 
this  character,  which  violates  no  penal  statute,  which  contains 
nothing  malum  in  se,  and  which  is  simply  a  promise  not  en- 
forceable at  law.  But  a  contract  in  restraint  of  trade  is  held 
to  be  void  because  it  tends  to  the  prejudice  of  the  public.  It  is 
therefore  deemed  by  the  law  to  be  not  merely  an  insufficient  or 
invalid  consideration,  but  a  vicious  one.  Being  so,  it  rests  on 
the  same  ground  as  if  such  contracts  were  forbidden  by  posi- 
tive statute.  They  are  forbidden  by  the  common  law,  and  are 
held  to  be  illegal.  2  Kent  Com.  466;  Met  Con.  221;  2  Chit. 
Con.  974 ;  White  v.  Buss,  3  Cush.  448,  450 ;  Hynds  v.  Hays,  25 
Ind.  31,  36. 

It  is  contended  that  the  defendants,  by  being  unable  to  en- 
force the  stipulation  in  question,  only  lose  what  they  knew  or 
were  bound  to  know  was  legally  null ;  that  they  have  all  that 
they  supposed  they  were  getting,  namely,  a  promise  which 
might  be  kept,  though  incapable  of  legal  enforcement ;  and  that 
if  they  were  content  to  accept  such  promise,  and  if  there  is  an- 
other good  and  sufficient  consideration,  they  may  be  held  upon 
their  promise.  But  this  argument  cannot  properly  extend  to  a 
case  where  a  part  of  an  entire  and  inseparable  consideration  is 
positively  vicious,  however  it  might  be  where  it  was  simply 
invalid,  as  in  Parish  v.  Stone,  14  Pick.  198.  The  law  visits  a 
contract  founded  on  such  a  consideration  with  a  positive  con- 
demnation, which  it  makes  effectual  by  refusing  to  support  it, 
in  whole  or  in  part,  where  the  consideration  cannot  be  severed.. 

The  fact  that  the  plaintiff  had  not  failed  to  perform  his  part 
of  the  contract  does  not  enable  him  to  maintain  his  action.  An 
illegal  consideration  may  be  actual  and  substantial  and  valu- 
able; but  it  is  not  in  law  sufficient. 

The  plaintiff  further  suggests  that,  if  the  defendants  were  to 
sue  him  on  this  contract,  they  could  clearly,  so  far  as  the  ques- 
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tion  of  legality  is  concerned,  maintain  an  action  upon  all  its 
parts,  except  possibly  the  single  covenant  in  question.  Mallan 
V.  May,  11  M.  &  W.  653;  Green  v.  Price,  13  M.  &  W.  695;  S.  C. 
16  M.  &  W.  346.  This  may  be  so.  If  they  pay  to  the  plaintiff 
the  whole  sum  called  for  by  the  terms  of  the  contract,  it  may 
well  be  that  they  can  call  on  him  to  perform  all  of  his  agree- 
ments except  such  as  are  unlawful.  In  such  case,  they  would 
merely  waive  or  forego  a  part  of  what  they  were  to  receive, 
and  recover  or  enforce  the  rest.  It  does  not,  however,  follow 
from  this  that  they  can  be  compelled  to  pay  the  sum  promised 
by  them,  when  a  part  of  the  consideration  of  such  promise  was 
illegal.  They  are  at  liberty  to  repudiate  the  contract  on  this 
ground;  and,  having  done  so,  the  present  action  founded  on 
the  contract  cannot  be  maintained;  and  it  is  not  now  to  be 
determined  what  other  liability  the  defendants  may  be  under 
to  the  plaintiff,  by  reason  of  what  they  may  have  received  under 
the  contract. 

Judgment  affirmed. 


Statute  of  Frauds — 4th  Section. 


Any  Promise  to  Answer  for  the  Debt,  Default,  or  Miscarriage 

of  Another. 

MAY  V.  WILLIAMS. 

61  Mississippi,  125.     1883. 

Cooper,  J.  It  was  not  an  error  for  the  court  below  to  permit 
an  amendment  to  be  made  of  the  affidavit  on  which  the  writ  of 
seizure  was  issued.  Louisa  "Williams  and  her  infant  sisters  were 
jointly  interested  under  the  contract  with  Mrs.  May  in  the 
fruits  of  their  labor.  In  the  original  affidavit  Louisa  Williams 
had  demanded  in  her  own  name  the  interest  of  all  the  laborers 
in  the  crop,  and  the  amendment  was  necessary  to  bring  before 
the  court  all  the  joint-owners  of  the  claim  propounded.  A  suit 
to  enforce  a  laborer's  lien  is,  under  the  Code  of  1880,  c.  52,  a 
proceeding  partly  in  rem  and  partly  in  personam.  A  general 
judgment  is  rendered  in  personam  for  the  amount  found  due, 
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and  the  property  seized  is  condemned  to  be  sold  for  its  satis- 
faction. It  is  the  amount  demanded  and  not  the  value  of  the 
property  seized  which  determines  the  jurisdiction  of  the  court. 
Code  1880,  §  1365.  In  suits  of  this  character  the  question  of 
cost  is  left  to  the  discretion  of  the  presiding  judge,  and  costs 
should  be  awarded  in  each  case  against  the  party  by  whom,  in 
view  of  all  the  circumstances,  it  is  equitable  they  should  be 
borne.    Code  1880,  §  1369. 

On  the  trial  the  defendant  proposed  to  prove  that  in  the 
spring  of  the  year  in  which  the  crop  sued  for  was  planted,  the 
husband  of  the  plaintiff,  Louisa  Williams,  was  incarcerated  in 
the  jail  of  Noxubee  County  on  the  charge  of  grand  larceny,  and 
that  Louisa  Williams  applied  to  her,  the  defendant,  to  become 
surety  on  his  bail-bond,  and  verbally  agreed  that  if  the  de- 
fendant would  become  so  bound,  the  interest  in  the  crop  to  be 
raised  which  belonged  to  Louisa  and  to  her  infant  sisters  should 
remain  in  the  hands  of  the  defendant  to  indemnify  her  against 
the  default  of  the  husband ;  that  in  consideration  of  such  agree- 
ment the  defendant  became  surety  as  requested;  that  Williams, 
the  accused,  had  absconded,  and  that  a  judgment  nisi  had  been 
rendered  against  the  defendant  for  the  sum  of  tw^o  hundred 
dollars  upon  the  forfeited  bond.  Upon  the  objection  of  the 
plaintiffs  the  evidence  was  excluded  by  the  court  as  being  a 
parol  promise  to  answer  for  the  "debt  or  default  or  miscarriage 
of  another,"  and,  therefore,  unenforceable  under  the  statute 
of  frauds. 

There  is  great  conflict  of  authority  upon  the  question  whether 
a  parol  promise  to  indemnify  one  who  becomes  surety  for  an- 
other at  the  request  of  the  promisor  is  within  that  clause  of  the 
statute  of  frauds  which  declares  that  "no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt  or  default  or  miscarriage  of 
another  person,  unless  the  promise  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  or  her  there- 
unto lawfully  authorized."  In  England  the  courts  have  vacil- 
lated upon  the  question,  and  the  courts  of  this  country  have  to 
a  considerable  extent,  taken  position  with  that  view  which  at 
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the  time  of  the  several  decisions  prevailed  in  England.  In 
Thomas  v.  Cook  (8  B.  &  C.  728)  a  promise  to  indemnify  was 
held  not  to  be  within  tln'  statute.  In  Green  v.  Cresswell  (10 
Ad.  &  E.  453)  the  contrary  view  was  announced.  In  Cripps 
V.  Hartnoll  (4  B.  &  S.  414)  the  distinction  was  drawn  between 
those  cases  in  which  the  promisee  was  surety  upon  a  bond  by 
which  the  principal  was  bound  to  answer  a  criminal  charge 
and  those  in  which  the  bond  was  given  in  a  civil  cause,  the 
court  saying  that  there  was  no  implied  contract  on  the  part  of 
a  principal  who  was  bound  over  to  answer  a  criminal  charge 
to  indemnify  his  surety,  and,  therefore,  that  the  promise  of 
the  promisee  did  not  come  in  aid  of  that  of  another  person, 
for  which  reason  it  was  decided  that  the  promise  in  that  case 
was  not  obnoxious  to  the  statute.  In  Wildes  v.  Dudlow  (L.  R, 
19  Eq.  198)  Vice-Chancellor  Malins  treated  the  case  of  Green 
V.  Cresswell  as  virtually  overruled  by  Cripps  v.  Hartnoll,  and 
in  Reader  v.  Kingham  (13  C.  B.  N.  S.  344)  it  was  held  that  a 
promise,  to  be  within  the  statute,  must  be  made  to  the  prom- 
isee to  pay  a  debt  due  by  another  to  him.  It  may  therefore  be 
considered  that  in  England  Green  v.  Cresswell  has  been  over- 
ruled, and  the  doctrine  of  Thomas  v.  Cook  re-established. 

In  this  country  the  States  of  Massachusetts,  Maine,  New 
Hampshire,  Georgia,  Kentucky,  Iowa,  Indiana,  Minnesota,  Wis- 
consin, Vermont,  and  Connecticut  have  followed  the  authority 
of  Thomas  v.  Cook,  while  South  Carolina,  North  Carolina,  Mis- 
souri, Alabama,  and  Ohio  have  adhered  to  the  rule  announced 
in  Green  v.  Cresswell.  See  authorities  cited  in  Browne  on  the 
Statute  of  Frauds,  §§  1G1-I61c;  Anderson  v.  Spence,  72  Ind. 
315.  In  this  conflict  of  American  authority,  produced  in  no 
inconsiderable  degree  by  the  inconstancy  of  the  English  courts, 
the  weight  in  numbers  is  in  favor  of  the  rule  that  such  prom- 
ises are  not  within  the  statute;  but  an  examination  of  the  cases 
holding  this  view  discloses  equally  as  great  conflict  among  them- 
selves as  to  the  principle  upon  which  the  decisions  are  rested. 
In  Cripps  v.  Hartnoll  a  promise  to  indemnify  was  held  not  to 
be  within  the  statute,  because  the  bond  was  given  in  a  criminal 
proceeding,  and  in  such  cases,  it  was  said,  there  is  no  contract 
on  the  part  of  the  person  bailed  to  indemnify  the  surety.  In 
Holmes  v.  Knights   (10  N.  H.   175)   it  was  suggested  that  the 
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principal  would  not  be  bound  to  indemnify  the  surety  unless 
he  had  requested  him  to  become  bound;  but,  passing  this  ques- 
tion by,  the  decision  was  put  upon  the  ground  that  tli(>  obligBr 
tion  of  the  principal,  if  it  existed  at  all,  was  an  implied  one, 
and  its  existence  would  not  prevent  the  surety  from  proceeding 
against  the  parol  promisor,  who  was  bound  by  express  agree- 
ment, the  court  saying  that  if  either  was  to  be  deemed  collateral, 
the  liability  of  the  principal,  in  such  a  case,  would  seem  to  be 
collateral  to  that  of  the  defendant.  In  Reader  v.  Kingham 
(13  C.  B.  N.  S.  344),  Wildes  v.  Dudlow  (L.  R.  19  Eq.  198), 
Aldrich  v.  Ames  (9  Gray  76),  and  Anderson  v.  Spence  (72 
Ind.  315),  and  many  other  eases,  the  promise  is  held  not  to  be 
within  the  statute,  because  it  is  said  not  to  be  made  to  the  credi- 
tor, but  to  one  who  is  debtor,  while  in  Dunn  v.  West  (5  B.  Mon. 
376)  and  Lucas  v.  Chamberlain  (8  B.  Mon.  276)  the  promise 
was  held  to  be  enforceable,  because  the  implied  obligation  of 
the  principal  to  indemnify  his  surety  is  said  to  arise  from  a 
subsequent  fact,  to  wit,  the  payment  of  the  debt  by  the  surety. 
Upon  some  one  or  the  other  of  these  principles  the  cases  hold- 
ing this  view  which  are  most  approved  by  the  text-writers  are 
based,  though  there  are  others  in  which  other  reasons  are  given, 
as  in  Read  v.  Nash,  1  Wils.  305 ;  D  'Wolf  v.  Rabaud,  1  Peters, 
476;  Emerson  v.  Slater,  22  How.  U.  S.  28. 

Notwithstanding  the  number  of  eases  in  which  these  views 
are  announced,  we  are  satisfied,  upon  an  examination  of  the 
subject,  to  take  our  stand  with  those  courts  which  hold  such 
promises  to  be  within  the  statute  and  unenforceable,  unless 
evidenced  by  writing.  We  do  not  assent  to  the  proposition 
that  a  principal  in  a  bail-bond  is  not  under  an  implied  contract 
to  indemnify  his  surety.  PTe  knows  that  the  law  requires  some 
one  to  be  bound  for  his  appearance  as  a  condition  to  his  dis- 
charge from  custody;  he  executes  the  instrument  by  which  the 
surety  is  bound,  and  by  the  bond  he  becomes  bound  as  princi- 
pal to  that  surety.  By  executing  the  bond  and  accepting  the 
benefits  which  flow  from,  he  assumes  the  duties  and  obligations 
which  spring  out  of,  his  engag'ement,  whether  due  to  the  State 
or  to  his  surety.  Why  should  a  different  rule  be  applied  where 
one  is  bound  to  appear  to  answer  a  criminal  charge  than  would 
be  applicable  if  the  thing  to  be  done  was  the  performance  of 
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physical  labor,  the  proper  administration  of  an  estate,  or  the 
doing  of  any  other  act  by  the  principal?  Where  the  engage- 
ment is  made  with  the  knowledge  and  consent  of  the  principal 
debtor,  there  is  in  point  of  law  an  implied  request  from  the 
latter  to  the  surety  to  intervene  in  the  principal's  behalf  if  the 
latter  makes  default,  and  money  paid  by  the  surety  for  the 
purpose  of  discharging  the  claim  against  the  principal  is  money 
paid  for  the  use  of  the  principal  at  his  request,  which  may  be 
recovered  from  the  latter.     Exall  v.  Partridge,  8  T.  R.  308. 

It  cannot  be  said  that  the  promise  to  indemnify  the  surety 
is  made  to  him  as  debtor  and  not  as  creditor.  It  is  true  that 
both  the  principal  and  surety  are  bound  to  the  fourth  person, 
the  State;  but  the  contract  of  the  promisor  is  not  to  discharge 
that  obligation.  He  assumes  no  duty  or  debt  to  the  State,  nor 
does  he  agree  with  the  promisee  to  pay  to  the  State  the  debt 
which  may  become  due  to  it  if  default  shall  be  made  by  the 
principal  in  the  bond.  It  is  only  when  the  promisee  has  changed 
his  relationship  of  debtor  to  the  State  and  assumed  that  of 
creditor  to  his  principal  by  paying  to  the  State  the  penalty  for 
which  both  he  and  his  principal  were  bound  that  a  right  arises 
to  go  against  the  guarantor  on  his  contract.  It  is  to  one  who  is 
under  a  conditional  and  contingent  liability  that  the  promise 
is  made;  but  it  is  to  him  as  creditor,  and  not  as  debtor,  that  a 
right  of  action  arises  on  it.  Nor  do  we  think  it  sufficient  to 
take  the  case  from  the  operation  of  the  statute  that  the  liability 
of  the  principal  arises  by  implication  rather  than  by  express 
contract.  The  statute  makes  no  distinction  between  a  debt  due 
on  an  implied  and  one  due  by  express  contract.  It  is  the  ex- 
istence of  the  debt  against  the  principal,  and  not  the  manner  in 
which  it  originates,  that  makes  voidable  a  parol  promise  by 
another  to  become  responsible  for  its  payment.  Nor  are  we 
able  to  perceive  that  the  contract  of  the  promisee  is  anterior  to 
that  of  the  principal  in  the  bond.  Until  the  surety  assumes 
responsibility  by  executing  the  bond,  the  agreement  of  the 
promisor  to  indemnify  is  only  a  proposition  which  may  be  with- 
drawn by  him  or  declined  by  the  promisee.  It  is  only  when 
the  proposition  is  acted  on  by  the  promisee  that  the  contract 
becomes  absolute ;  but  at  the  very  instant  that  it  thus  becomes  a 
contract  there  also  springs  up  an  implied  contract  of  the  prin- 
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cipal  to  do  and  perform  the  same  act,  viz.,  to  indemnify  the 

surety  against  loss.     It  arises  at  the  same  moment,  exists  to  the 

same  extent,  is  supported  by  the  same  consideration,  broken  at 

the  same  instant,  and  is  discharged  by  the  same  act,  whether  it 

be  done  by  the  principal  in  the  bond  or  by  the  promisee  in  the 

contract  to  indemnify.     It  is  the  debt  of  the  principal;  and, 

being  his  debt,  no  third  person  can  be  bound  for  its  payment 

unless  the  contract  be  evidenced  by  writing.     This,  we  think, 

is  the  fair  import  of  the  statute  and  it  ought  not  to  be  refined 

or  frittered  away. 

Judgment  affirmed. 


Statute  of  Frauds— 17th  Section.* 

BIRD  V.  MUNROE. 

66  Maine,  337.     1877. 


Assumpsit.  Defense,  the  statute  of  frauds.  After  hearing 
the  evidence,  which  sufficiently  appears  in  the  opinion,  the 
court  directed  that  the  action  be  made  law  on  report  to  stand 
for  trial  if  maintainable  upon  evidence  legally  admissible, 
otherwise  the  plaintiffs  to  be  nonsuit. 

Peters,  J.  On  March  2,  1874,  at  Rockland,  in  this  State,  the 
defendant  contracted  verbally  with  the  plaintiffs  for  the  pur- 
chase of  a  quantity  of  ice,  to  be  delivered  (by  immediate  ship- 
ments) to  the  defendant  in  New  York.  On  March  10,  1874,  or 
thereabouts,  the  defendant,  by  his  want  of  readiness  to  receive 
a  portion  of  the  ice  as  he  had  agreed  to,  temporarily  prevented 
the  plaintiffs  from  performing  the  contract  on  their  part  accord- 
ing to  the  preparations  made  by  them  for  the  purpose.  On 
March  24,  1874,  the  parties,  then  in  New  York,  put  their  pre- 
vious verbal  contract  into  writing,  antedating  it  as  an  original 
contract  made  at  Rockland  on  March  2,  1874.  On  the  same  day 
(March  24),  by  consent  of  the  defendant,  the  plaintiffs  sold  the 
same  ice  to  another  party,  reserving  their  claim  against  the 
defendant  for  the  damages  sustained  by  them  by  the  breach 

*  See  Sees.  463-469,  Vol.  4,  Cyclopedia  of  Law. 
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of  the  contract  by  the  defendant  on  March  10th  or  about  that 
time.  This  action  was  commenced  on  April  11,  1874,  counting 
on  the  contract  as  made  on  March  2,  and  declaring  for  dam- 
ages sustained  by  the  breach  of  contract  on  March  10,  or  there- 
abouts, and  prior  to  March  24,  1874.  Several  objections  are  set 
up  against  the  plaintiffs'  right  to  recover. 

The  fii'st  objection  is,  that  in  some  respects  the  allegations  in 
the  writ  and  the  written  proof  do  not  concur.  But  we  pass  this 
point,  as  any  imperfection  in  the  writ  may,  either  with  or  with- 
out terms,  be  corrected  by  amendment  hereafter. 

Then  it  is  claimed  for  the  defendant  that,  as  matter  of  fact, 
the  parties  intended  to  make  a  new  and  original  contract  as  of 
March  2x,  by  their  writing  made  on  that  day  and  antedated 
March  2,  and  that  it  was  not  their  purpose  thereby  to  give  ex- 
pression and  efficacy  to  any  unwritten  contract  made  by  them 
before  that  time.  But  we  think  a  jury  would  be  well  warranted 
in  coming  to  a  different  conclusion.  Undoubtedly  there  are  cir- 
cumstances tending  to  throw  some  doubt  upon  the  idea  that 
both  parties  understood  that  a  contract  was  fully  entered  into 
on  March  2,  1874,  but  that  doubt  is  much  more  than  overcome 
when  all  the  written  and  oral  evidence  is  considered  together. 
We  think  the  writing  made  on  the  24th  March,  with  the  explana- 
tion as  to  its  origin,  is  to  be  considered  precisely  as  if  the  par- 
ties on  that  day  had  signed  a  paper  dated  of  that  date,  certify- 
ing and  admitting  that  they  had  on  the  2d  day  of  March  made 
a  verbal  contract,  and  stating  in  exact  written  terms  just  what 
such  verbal  contract  was.  Parol  evidence  is  proper  to  show  the 
situation  of  the  parties  and  the  circumstances  under  which  the 
contract  was  made.  It  explains  but  does  not  alter  the  terms  of 
the  contract.  The  defendant  himself  invokes  it  to  show  that, 
according  to  his  view,  the  paper  bears  an  erroneous  date.  Such 
evidence  merely  discloses  in  this  case  such  facts  as  are  part  of 
the  res  gestae.  Benjamin  on  Sales,  §  213 ;  Stoops  v.  Smith,  100 
Mass.  63,  66,  and  cases  there  cited. 

Then  the  defendant  next  contends  that,  even  if  the  writing 
signed  by  the  parties  was  intended  by  them  to  operate  retro- 
actively as  of  the  first-named  date,  as  a  matter  of  law,  it  cannot 
be  permitted  to  have  that  effect  and  meet  the  requirements  of 
the  statute  of  frauds.    The  position  of  the  defendant  is,  that  all 
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which  took  place  between  the  parties  before  the  24th  of  March 
was  of  the  nature  of  negotiation  and  proposition  only ;  and  that 
there  was  no  valid  contract,  such  as  is  called  for  by  the  statute 
of  frauds,  before  that  day ;  and  that  the  action  is  not  maintain- 
able, because  the  breach  of  contract  is  alleged  to  have  occurred 
before  that  time.  The  plaintiffs,  on  the  other  hand,  contend 
that  the  real  contract  was  made  verbally  on  the  2d  of  March, 
and  that  the  written  instrument  is  sufficient  proof  to  make  the 
verbal  contract  a  valid  one  as  of  that  date  (March  2),  although 
the  written  proof  was  not  made  out  until  twenty-two  days  after 
that  time.  Was  the  valid  contract,  therefore,  made  on  March  2d 
or  March  the  2'4th?  The  point  raised  is,  whether,  in  view  of  the 
statute  of  frauds,  the  writing-  in  this  case  shall  be  considered  as 
constituting  the  contract  itself,  or  at  any  rate  any  substantial 
portion  of  it,  or  whether  it  may  be  regarded  as  merely  the  neces- 
sary legal  evidence  by  means  of  which  the  prior  unwritten  con- 
tract may  be  proved.  In  other  words,  is  the  writing  the  con- 
tract, or  only  evidence  of  it?     We  incline  to  the  latter  view. 

The  peculiar  wording  of  the  statute  presents  a  strong  argu- 
ment for  such  a  determination.  The  section  reads:  "No  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchandise,  for  thirty 
dollars  or  more,  shall  be  valid,  unless  the  purchaser  accepts  and 
receives  part  of  the  goods,  or  gives  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment  thereof,  or  some  note  or  memo- 
randum thereof  is  made  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent."  In  the  first  place,  the  statute  does  not 
go  to  all  contracts  of  sale,  but  only  to  those  where  the  price  is 
over  a  certain  sum.  Then  the  requirement  of  the  statute  is  in 
the  alternative.  The  contract  need  not  be  evidenced  by  writing 
at  all,  provided  "the  purchaser  accepts  and  receives  a  part  of 
the  goods,  or  gives  something  in  earnest  to  bind  the  bargain  or  in 
part  payment  thereof."  If  any  one  of  these  circumstances  will 
as  effectually  perfect  the  sale  as  a  writing  would,  it  is  not  easily 
seen  how  the  writing  can  actually  constitute  the  contract,  mere- 
ly because  a  writing  happens  to  exist.  It  could  not  with  any 
correctness  be  said,  that  anything  given  in  earnest  to  bind  a 
bargain  was  a  substantial  part  of  the  bargain  itself,  or  any- 
thing more  than  a  particular  mode  of  proof.  Then  it  is  not 
the  contract  that  is  required  to  be  in  writing,  but  only  "some 
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note  or  memorandum  thereof."  This  language  supposes  that 
the  verbal  bargain  may  be  first  made,  and  a  memorandum  of  it 
given  afterwards.  It  also  implies  that  no  set  and  formal  agree- 
ment is  called  for.  Chancellor  Kent  says  "the  instrument  is 
liberally  construed  without  regard  to  forms."  The  briefest 
possible  forms  of  a  bargain  have  been  deemed  sufficient  in  many 
cases.  Certain  important  elements  of  a  completed  contract  may 
be  omitted  altogether.  For  instance,  in  this  State,  the  consid- 
eration for  the  promise  is  not  required  to  be  expressed  in  \\Tit- 
ing.  Gilliahan  v.  Boardman,  29  Me.  79.  Again,  it  is  provided 
that  the  note  or  memorandum  is  sufficient,  if  signed  only  by  the 
person  sought  to  be  charged.  One  party  may  be  held  thereby 
and  the  other  not  be.  There  may  be  a  mutuality  of  contract 
but  not  of  evidence  or  of  remedy.  Still,  if  the  writing  is  to  be 
regarded  in  all  cases  as  constituting  the  contract,  in  many  cases 
there  would  be  but  one  contracting  party. 

Another  idea  gives  weight  to  the  argument  for  the  position 
advocated  by  the  plaintiffs;  and  that  is,  that  such  a  construc- 
tion of  the  statute  upholds  contracts  according  to  the  intention 
of  parties  thereto,  while  it,  at  the  same  time,  fully  subserves  all 
the  purposes  for  which  the  statute  was  created.  It  must  be 
borne  in  mind  that  verbal  bargains  for  the  sale  of  personal 
property  are  good  at  common  law.  Nor  are  they  made  illegal 
by  the  statute.  Parties  can  execute  them  if  they  mutually  please 
to  do  so.  The  object  of  the  statute  is  to  prevent  perjury  and 
fraud.  Of  course,  perjury  and  fraud  cannot  be  wholly  pre- 
vented; but,  as  said  by  Bigelow,  J.  (Marsh  v,  Hyde,  3  Gray, 
331),  "a  memorandum  in  writing  will  be  as  effectual  against 
perjury,  although  signed  subsequently  to  the  making  of  a  ver- 
bal contract,  as  if  it  had  been  executed  at  the  moment  when  the 
parties  consummated  their  agreement  by  word  of  mouth."  We 
think  it  would  be  more  so.  A  person  would  be  likely  to  com- 
mit himself  in  writing  with  more  care  and  caution  after  time 
to  take  a  second  thought.    The  locus  penitentiae  remains  to  him.' 

By  no  means  are  we  to  be  understood  as  saying  that  all  writ- 
ten instruments  will  satisfy  the  statute,  by  having  the  effect  to 
make  the  contracts  described  in  them  valid  from  their  first 
verbal  inception.  That  must  depend  upon  circumstances.  In 
many,  and  perhaps  most,  instances  such  a  version  of  the  trans- 
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action  would  not  agree  with  the  actual  understanding  of  the 
parties.  In  many  cases,  undoubtedly,  the  written  instrument 
is  per  sc  the  contract  of  the  parties.  In  many  cases,  as,  for  in- 
stance, like  the  antedating  of  the  deed  in  Egery  v.  Woodward 
(56  Maine,  45),  cited  by  the  defendant,  the  contract  (by  deed)- 
could  not  take  effect  before  delivery;  the  law  forbids  it.  So  a 
will  made  by  parol  is  absolutely  void.  But  all  these  classes  of 
cases  differ  from  the  case  before  us. 

A  distinction  is  attempted  to  be  set  up  between  the  meaning 
to  be  given  to  R.  S.  e.  Ill,  §  4,  where  it  is  provided  that  no 
unwritten  contract  for  the  sale  of  goods  "shall  be  valid,"  and 
that  to  be  given  to  the  several  preceding  sections  where  it  pro- 
vided that  upon  certain  other  kinds  of  unwritten  contracts  "no 
action  shall  be  maintained";  the  position  taken  being  that  in 
the  former  case  the  contract  is  void,  and  in  the  other  cases  only 
voidable  perhaps,  or  not  enforceable  by  suit  at  law.  But  the 
distinction  is  without  any  essential  difference,  and  is  now  so 
regarded  by  authors  generally  and  in  most  of  the  decided  cases. 
All  the  sections  referred  to  rest  upon  precisely  the  same  policy. 
Exactly  the  same  object  is  aimed  at  in  all.  The  difference  of 
phraseology  in  the  different  sections  of  the  original  English 
statute,  of  which  ours  is  a  substantial  copy,  may  perhaps  be 
accounted  for  by  the  fact,  as  is  generally  conceded,  that  the 
authorship  of  the  statute  was  the  work  of  different  hands. 
Although  our  statute  (R.  S.  1871,  §  4)  uses  the  words  "no  con- 
tract shall  be  valid,"  our  previous  statutes  used  the  phrase 
"shall  be  allowed  to  be  good";  and  the  change  was  made  when 
the  statutes  were  revised  in  1857,  without  any  legislative  intent 
to  make  any  alteration  in  the  sense  of  the  section.  R.  S.  1841, 
c.  136,  §  4.  The  two  sets  of  phrases  were  undoubtedly  deemed 
to  be  equivalent  expressions.  The  words  of  the  original  English 
section  are,  "shall  not  be  allowed  to  be  good,"  meaning,  it  is 
said,  not  good  for  the  purpose  of  sustaining  an  action  thereon 
without  written  proof.  Browne,  St.  Frauds,  §§  115,  136,  and 
notes  to  the  sections;  Benjamin's  Sales,  §  114;  Townsend  v. 
Hargraves,  118  Mass.  325,  and  cases  there  cited. 

There  are  few  decisions  that  bear  directly  upon  the  precise 
point  which  this  case  presents  to  us.  From  the  nature  of 
things,  a  state  of  facts  involving  the  question  would  seldom 
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exist.  But  we  regard  the  case  of  Townsend  v,  Hargraves,  above 
cited,  as  representing  the  principle  very  pointedly.  It  was  there 
held  that  the  statute  of  frauds  affects  the  remedy  only  and  not 
the  validity  of  the  contract;  and  that  where  there  has  been  a 
completed  oral  contract  of  sale  of  goods,  the  acceptance  and 
receipt  of  part  of  the  goods  by  the  purchaser  takes  the  case 
out  of  the  statute,  although  such  acceptance  and  receipt  are 
after  the  rest  of  the  goods  are  destroyed  by  fire  while  in  the 
hands  of  the  seller  or  his  agent.  The  date  of  the  agreement 
rather  than  the  date  of  the  part  acceptance  was  treated  as  the 
time  when  the  contract  was  made ;  and  the  risk  of  the  loss  of 
the  goods  was  cast  upon  the  buyer.  Vincent  v.  Germond  (11 
Johns.  283)  is  to  the  same  effect.  We  are  not  aware  of  any 
case  where  the  question  has  been  directly  adjudicated  adverse- 
ly to  these  cases.  Webster  v.  Zielly  (52  Barb.  [N.  Y.]  482),  in 
the  argument  of  the  court,  directly  admits  the  same  principle. 
The  case  of  Leather  Cloth  Co.  v.  Ilieronimus  (L.  R.  10  Q.  B. 
140)  seems  also  to  be  an  authority  directly  in  point.  Thompson 
V.  Alger  (12  Met.  428,  435)  and  Marsh  v.  Hyde  (3  Gray,  331), 
relied  on  by  defendant,  do  not,  in  their  results,  oppose  the  idea 
of  the  above  cases,  although  there  may  be  some  expressions  in 
them  inconsistent  therewith.  Altogether  another  question  was 
before  the  court  in  the  latter  cases. 

But  there  are  a  great  many  cases  where,  in  construing  the 
statute  of  frauds,  the  force  and  effect  of  the  decisions  go  to 
sustain  the  view  we  take  of  this  question,  by  the  very  strongest 
implication ;  such  as,  that  the  statute  does  not  apply  where  the 
contract  has  been  executed  on  both  sides,  Bucknam  v.  Nash,  12 
Maine,  474;  that  no  person  can  take  advantage  of  the  .statute 
but  the  parties  to  the  contract,  and  their  privies,  Cowan  v. 
Adams,  10  Maine,  374 ;  that  the  memorandum  may  be  made  by 
a  broker,  Plinckley  v.  Arey,  27  Maine,  263 ;  or  by  an  auctioneer, 
Cleaves  v.  Poss,  4  Maine,  1 ;  that  a  sale  of  personal  property  is 
valid  when  there  has  been  a  delivery  and  acceptance  of  part, 
although  the  part  be  accepted  several  hours  after  the  sale,  Davis 
v.  ]\Ioore,  13  Maine,  424;  or  several  days  after,  Bush  v.  Holmes, 
53  Maine,  417 ;  or  ever  so  long  after,  Browne,  St.  Frauds,  §  337, 
and  cases  there  noted ;  that  a  creditor,  receiving  payments  from 
his  debtor  without  any  direction  as  to  their  application,  may 


BIRD   V.  MUNROE.  135 

apply  them  to  a  debt  ou  which  the  statute  of  frauds  docs  not 
allow  an  action  to  be  maintained,  Haynes  v.  Nice,  100  Mass. 
327 ;  that  a  contract  made  in  France,  and  valid  there  without 
a  writing,  could  not  be  enforced  in  England  without  one,  upon 
the  ground  that  the  statute  related  to  the  mode  of  procedure 
and  not  to  the  validity  of  the  contract,  Leroux  v.  Brown,  12  C.  B. 
801 ;  but  this  case  has  been  questioned  somewhat ;  that  a  witness 
may  be  guilty  of  perjury  who  falsely  swears  to  a  fact  which 
may  not  be  competent  evidence  by  the  statute  of  frauds,  but 
which  becomes  material  because  not  objected  to  by  the  party 
against  whom  it  was  offered  and  received,  Howard  v.  Sexton,  4 
Comstoek,  157 ;  that  an  agent  who  signs  a  memorandum  need 
not  have  his  authority  at  the  time  the  contract  is  entered  into, 
if  his  act  is  orally  ratified  afterwards,  Maclean  v.  Dunn,  4  Bing, 
722;  that  the  identical  agreement  need  not  be  signed,  and  that 
it  is  sufficient  if  it  is  acknowledged  by  any  other  instrument 
duly  signed.  Gale  v.  Nixon,  6  Cow.  445 ;  that  the  recognition  of 
the  contract  may  be  contained  in  a  letter,  or  in  several  letters, 
if  so  connected  by  "written  links"  as  to  form  sufficient  evidence 
of  the  contract;  that  the  letters  may  be  addressed  to  a  third 
person,  Browne,  St.  Frauds,  §  346 ;  Fyson  v.  Kitton,  30  E.  L.  & 
Eq.  374;  Gibson  v.  Holland,  L.  R.  1  C.  P.  1 ;  that  an  agent 
may  write  his  own  name  instead  of  that  of  his  principal  if 
intending  to  bind  his  principal  by  it,  Williams  v.  Bacon,  2 
Gray,  387,  393,  and  citations  there;  that  a  proposal  in  writing, 
if  accepted  by  the  other  party  by  parol,  is  a  sufficient  memo- 
randum, Reuss  V.  Picksley,  L.  R.  1  Exc.  342;  that  where  one 
party  is  bound  by  a  note  or  memorandum  the  other  party  may 
be  bound  if  he  admits  the  writing  by  another  writing  by  him 
subsequently  signed,  Dobell  v.  Hutchinson,  3  A.  &  E.  355 ;  that 
the  written  contract  may  be  rescinded  by  parol,  although  many 
decisions  are  opposed  to  this  proposition,  Richardson  v.  Cooper, 
25  Maine,  450 ;  that  equity  will  interfere  to  prevent  a  party  mak- 
ing the  statute  an  instrument  of  fraud,  Ryan  v.  Dox,  34  N.  Y. 
307;  Hassam  v.  Barrett,  115  Mass.  256,  258;  that  a  contract 
verbally  made  may  be  maintained  for  certain  purposes,  not- 
withstanding the  statute;  that  a  person  who  pays  his  money 
under  it  cannot  recover  it  back  if  the  other  side  is  willing  to 
perform;  and  he  can  recover  if  performance  is  refused,  Chap- 


136  CONSIDERATION. 

man  v.  Kicli,  63  Maine,  588,  and  cases  citetl ;  that  a  respondent 
in  equity  waives  the  statute  as  a  defense  unless  set  up  in  plea 
or  answer,  Adams  v.  Patrick,  30  Vt.  516 ;  that  it  must  be  spe- 
cially pleaded  in  an  action  at  law,  Middlesex  Co.  v.  Osgood,  4 
Gray,  447 ;  Lawrence  v.  Chase,  54  Maine,  196 ;  that  the  de- 
fendant may  waive  the  protection  of  the  statute  and  admit 
verbal  evidence  and  become  bound  by  it,  Browne,  St.  Frauds, 
§  135. 

It  may  be  remarked,  however,  that  in  most  courts  a  defendant 
may  avail  himself  of  a  defense  of  the  statute  under  the  general 
issue.  The  different  rule  in  IMassachusetts  and  Maine  grew  out 
of  the  practice  act  in  the  one  State  and  in  the  statute  requiring 
the  filing  of  specifications  in  the  other. 

It  is  clear  from  the  foregoing  cases,  as  well  as  from  many 
more  that  might  be  cited,  that  the  statute  does  not  forbid  parol 
contracts,  but  only  precludes  the  bringing  of  actions  to  enforce 
them.  As  said  in  Thornton  v.  Kempster  (5  Taunt.  786,  788), 
"the  statute  of  frauds  throws  a  difficulty  in  the  way  of  the 
evidence."  In  a  case  already  cited,  Jervis,  C.  J.,  said:  "The 
effect  of  the  section  is  not  to  avoid  the  contract,  but  to  bar  the 
remedy  upon  it,  unless  there  be  writing."  See  analogous  case 
of  McClellan  v.  McClellan,  65  ]\Iaine,  500. 

But  the  defendant  contends  that  this  course  of  reasoning 
would  make  a  memorandum  sufficient  if  made  after  action 
brought,  and  that  the  authorities  do  not  agree  to  that  proposi- 
tion. There  has  been  some  judicial  inclination  to  favor  the 
doctrine  to  that  extent  even  and  there  may  be  some  logic  in  it. 
Still  the  current  of  decision  requires  that  the  writing  must 
exist  before  action  brought.  And  the  reason  for  the  requirement 
does  not  militate  against  the  idea  that  a  memorandum  is  only 
evidence  of  the  contract.  There  is  no  actionable  contract  be- 
fore memorandum  obtained.  The  contract  cannot  be  sued  until 
it  has  been  legally  verified  by  writing;  until  then  there  is  no 
cause  of  action,  although  there  is  a  contract.  The  writing  is  a 
condition  precedent  to  the  right  to  sue.  Willes,  J.,  perhaps 
correctly  describes  it  in  Gibson  v.  Holland,  supra,  when  he  says, 
"the  memorandum  is  in  some  way  to  stand  in  the  place  of  a 
contract."  lie  adds:  "The  courts  have  considered  the  inten- 
tion of  the  legislature  to  be  of  a  mixed  character;  to  prevent 
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persons  from  having  actions  brought  against  them  so  long  as 
no  written  evidence  was  existing  when  the  action  was  insti- 
tuted." Browne,  St.  Frauds,  §  338;  Benjamin's  Sales,  §  159; 
Fricker  v.  Thonilin.son,  1  IMan.  &  Gr.  772;  Bradford  v.  Spyker, 
32  Ala.  134 ;  Bill  v.  Bament,  9  M.  &  W.  36 ;  Philbrook  v.  Bel- 
knap, 6  Vt.  383.  In  the  last  case  it  is  said,  "strictly  speaking, 
the  statute  does  not  make  the  contract  void,  except  for  the  pur- 
pose  of  sustaining  an  action  upon  it,  to  enforce  it." 

Action  to  stand  for  trial. 

AppLETON,  C.  J.,  Walton,  Danforth,  Virgin,  and  Libbey, 
JJ.,  concurred. 


CHAPTER  III. 

THE  OPERATION  OF  CONTRACT.* 

As  a  Rule  No  One  hut  the  Parties  to  a  Contract  can  he  Bound 
by  It  or  Entitled  to  Bights  Under  It. 

BORDEN  ET  AL.  v.  BOARDMAN. 

157  Massachusetts,  410.     1892. 

Contract.  C.  contracted  to  build  a  house  for  defendant.  When 
the  time  for  the  first  pajonent  came  defendant  requested  C.  to 
have  present  all  persons  having  claims  against  the  house.  Plain- 
tiffs had  a  claim  for  $150,  but  were  not  present,  and  at  C.'s 
request  defendant  reserved  from  the  amount  due  C.  $200  out  of 
which  he  promised  to  pay  plaintiffs'  claim.  Plaintiffs  subse- 
quently asked  defendant  about  the  arrangement,  and  defendant 
said  he  held  the  money  under  the  above  agreement  with  C,  but 
had  been  advised  not  to  pay  it  at  present.  Defendant  claimed 
that,  upon  the  evidence,  plaintiffs  were  not  entitled  to  recover, 
and  offered  to  show  that  a  day  or  so  after  the  above  settlement 
C.  had  abandoned  the  contract,  and  that  when  plaintiffs  inquired 
about  the  arrangement  defendant  informed  them  that  C.  had 
broken  his  contract,  and  that  defendant  was  damaged  thereby. 
This  evidence  was  excluded  and  a  verdict  directed  for  plaintiffs. 
If  the  ruling  was  right,  the  judgment  was  to  be  entered  on  the 
verdict;  otherwise,  judgment  for  defendant. 

Morton,  J.  The  evidence  offered  in  bar  was  rightly  ex- 
cluded. The  subsequent  failure  of  Collins  to  perform  his  con- 
tract would  not  release  the  defendant  from  the  obligation,  if 
any,  which  he  had  assumed  to  the  plaintiffs,  in  the  absence  of 
any  agreement,  express  or  implied,  that  the  money  was  to  be 
paid  to  the  plaintiffs  only  in  case  Collins  fulfilled  his  contract. 
Cook  V.  Wolfendale,  105  Mass.  401.  There  was  no  evidence  of 
such  an  agreement. 

*  See  Sees.  470-478,  Vol.  4,  Cyclopedia  of  Law. 

138 


BORDEN    ET    AL.  v.  BOARDMAN.  13§ 

The  other  question  is  more  difficult.  The  case  does  not  present 
a  question  oi"  novation ;  for  there  was  no  agreement  among  the 
plaintiffs,  Collins,  and  the  defendant  that  the  defendant  should 
pay  to  the  plaintiffs,  out  of  the  money  in  his  hands  and  due  to 
Collins,  a  specific  sum,  and  that  thenceforward  the  defendant 
should  be  released  from  all  liability  for  it  to  Collins,  and  should 
be  liable  for  it  to  the  plaintiffs.  Neither  was  there  any  agree- 
ment between  the  plaintiffs  and  the  defendant  that  the  latter 
would  pay  the  money  to  them.  The  conversation  between  one 
of  the  plaintiff's  and  the  defendant  cannot  be  construed  as  af- 
fording evidence  of  such  an  agreement.  Coupled  with  the  de- 
fendant's admission  that  he  was  holding  money  for  the  plaintiffs 
was  his  repudiation  of  any  liability  to  the  plaintiffs  for  it. 
Neither  can  it  be  claimed  that  there  was  an  equitable  assign- 
ment of  the  amount  in  suit  from  Collins  to  the  plaintiffs.  There 
was  no  order  or  transfer  given  by  him  to  them ;  nor  was  any 
notice  of  the  arrangement  between  him  and  the  defendant  given 
by  him  to  the  plaintiffs.  Lazarus  v.  Swan,  147  Mass.  330.  The 
case  upon  this  branch,  therefore,  reduced  to  its  simplest  form, 
is  one  of  an  agreement  between  two  parties,  upon  sufficient  con- 
sideration it  may  be  between  them,  that  one  will  pay,  out  of 
funds  in  his  hand  belonging  to  the  other,  a  specific  sum  to  a 
third  person,  who  is  not  a  party  to  the  agreement,  and  from 
whom  no  consideration  moves.  It  is  well  settled  in  this  State 
that  no  action  lies  in  such  a  case  in  favor  of  such  third  party  to 
recover  the  money  so  held  of  the  party  holding  it.  Exchange 
Bank  v.  Rice,  107  Mass.  37,  and  cases  cited;  Rogers  v.  Union 
Stone  Co.,  130  Mass.  581 ;  New  England  Dredging  Co.  v.  Rock- 
port  Granite  Co.,  149  ;Mass.  381 ;  Marston  v.  Bigelow,  150  ^lass. 
45 ;  Saunders  v.  Saunders,  154  Mass.  337.  Certain  exceptions 
which  were  supposed  to  exist  have  either  been  shown  not  to 
exist,  or  have  been  confined  Mnthin  narrower  limits.  Exchange 
Bank  v.  Rice,  and  Marston  v.  Bigelow,  ubi  supra. 

"We  have  assumed  that  the  sum  which  the  defendant  agreed 
with  Collins  to  pay  the  plaintiffs  was  specific.  But  it  is  to  be 
observed  that  the  agreement  between  the  plaintiffs  and  Collins 
was  that  it  should  not  cost  more  than  one  hundred  and  fifty 
dollars  to  put  the  building  back.  Collins  told  the  defendant 
that  the  sum  was  due  to  the  plaintiff's.    The  defendant  reserved 
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two  hundred  dollars.  It  may  well  be  doubted,  therefore,  whether 
the  defendant  had  in  his  hands  a  specific  sum  to  be  paid  to  the 
plaintill's,  or  whether  he  agreed  with  Collins  to  hold  and  pay  the 
plaintili's  a  specific  sum.  If  the  sum  was  not  specific,  the  plain- 
tiffs do  not  claim,  as  we  understand  them,  that  they  can  recover. 

Judgment  for  the  defendant* 


LAWRENCE  v.  FOX. 
30  New  York  Reports  268.     1859. 

Appeal  from  the  Superior  Court  of  the  city  of  Buffalo.  On 
the  trial  before  Hasten,  J.,  it  appeared  by  the  evidence  of  a 
bystander  that  one  Holly,  in  November,  1857,  at  the  request  of 
the  defendant,  loaned  and  advanced  to  him  $300,  stating  at  the 
time  that  he  owed  that  sum  to  the  plaintiff  for  money  borrowed 
of  him,  and  had  agreed  to  pay  it  to  him  the  then  next  day; 
that  the  defendant  in  consideration  thereof,  at  the  time  of  re- 
ceiving the  money,  promised  to  pay  it  to  the  plaintiff  the  then 
next  day.     Upon  this  state  of  facts  the  defendant  moved  for 


*  "To  give  a  third  party  who  may  derive  a  benefit  from  the  per- 
formance of  the  promise  an  action,  there  must  be,  first,  an  intent  by 
the  promisee  to  secure  some  benefit  to  the  third  party,  and  second, 
some  privity  between  the  two,  the  promisee  and  the  party  to  be 
benefited,  and  some  obligation  or  duty  owing  from  the  former  to 
the  latter  which  would  give  him  a  legal  or  equitable  claim  to  the 

benefit  of  the  promise,  or  an  equivalent  from  him   personally 

The  courts  are  not  inclined  to  extend  the  doctrine  of  Lawrence  v.  Fox 
(20  N.  Y.  268)  to  cases  not  clearly  within  the  principle  of  that  decision. 
Judges  have  differed  as  to  the  principle  upon  which  Lawrence  v.  Fox 
and  kindred  cases  rest,  but  in  every  case  in  which  an  action  has  been 
sustained  there  has  been  a  debt  or  duty  owing  by  the  promisee  to 
the  party  claiming  to  sue  upon  the  promise.  "Whether  the  decisions 
rest  upon  the  doctrine  of  agency,  the  promisee  being  regarded  as  the 
agent  for  the  third  party,  who,  by  bringing  his  action,  adopts  his  acts, 
or  upon  the  doctrine  of  a  trust,  the  promisor  being  regarded  as  having 
received  money  or  other  thing  for  the  third  party,  is  not  material. 
In  either  case  there  must  be  a  legal  right,  founded  upon  some  obliga- 
tion of  the  promisee,  in  the  third  party,  to  adopt  and  claim  the  promise 
as  made  for  his  benefit."— Allen,  J.,  in  Vrooman  v.  Turner,  69  N.  Y. 
280;   see  also,  Jefferson  v.  Asch,  53  Minn.  446. 
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a  nonsuit  upon  three  several  grounds,  viz.,  that  there  was  no 
proof  tending  to  show  that  Holly  was  indebted  to  the  plaintiff; 
that  the  agreement  by  the  defendant  with  Holly  to  pay  the 
plaintiff  was  void  for  want  of  consideration,  and  that  there 
was  no  privity  between  the  plaintiff  and  defendant.  The  Court 
overruled  the  motion,  and  the  counsel  for  the  defendant  ex- 
cepted. The  cause  was  then  submitted  to  the  jury,  and  they 
found  a  verdict  for  the  plaintiff  for  the  amount  of  the  loan  and 
interest,  $344.6G,  upon  which  judgment  was  entered ;  from  which 
the  defendant  appealed  to  the  Superior  Court,  at  general  term, 
where  the  judgment  was  affirmed,  and  the  defendant  appealed 
to  this  Court.  The  cause  was  submitted  on  printed  arguments. 
H,  Geay,  J.  The  first  objection  raised  on  the  trial  amounts 
to  this,  that  the  evidence  of  the  person  present,  who  heard  the 
declarations  of  Holly  giving  directions  as  to  the  payment  of 
the  money  he  was  then  advancing  to  the  defendant,  was  mere 
hearsay,  and  therefore  not  competent.  Had  the  plaintiff  sued 
Holly  for  this  sum  of  money  no  objection  to  the  competency 
of  this  evidence  would  have  been  thought  of ;  and  if  the  defend- 
ant had  performed  his  promise  by  paying  the  sum  loaned  to 
him  by  the  plaintiff',  and  Holly  had  afterward  sued  him  for  its 
recovery,  and  this  evidence  had  been  offered  by  the  defendant, 
it  would  doubtless  have  been  received  without  an  object  from 
any  source.  All  the  defendant  had  the  right  to  demand  in  this 
case  was  evidence  which,  as  between  Holly  and  the  plaintiff, 
was  competent  to  establish  the  relation  between  them  of  debtor 
and  creditor.  For  that  purpose  the  evidence  was  clearly  com- 
petent; it  covered  the  whole  ground  and  warranted  the  verdict 
of  the  jury.  But  it  is  claimed  that  notwithstanding  this  prom- 
ise was  established  by  competent  evidence,  it  was  void  for  the 
want  of  consideration.  It  is  now  more  than  a  quarter  of  a 
century  since  it  was  settled  by  the  Supreme  Court  of  this  State, 
in  an  able  and  painstaking  opinion  by  the  late  Savage,  C.  J., 
in  which  the  authorities  were  fully  examined  and  carefully 
analyzed,  that  a  promise  in  all  material  respects  like  the  one 
under  consideration  was  valid,  and  the  judgment  of  that  Court 
was  unanimously  affirmed  by  the  Court  for  the  Correction  of 
Errors.  Farley  v.  Cleaveland,  4  Cow.  432;  same  case  in  error, 
9  Cow.  639.     In  that  case  one  Moon  owed  Farley  and  sold  to 
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Cleaveland  a  cinantity  of  hay,  in  consideration  of  which  Cleave- 
land  promised  to  pay  Moon's  debt  to  Farley;  and  the  decision 
in  favor  of  Farley  "s  riyht  to  recover  was  placed  upon  the  ground 
that  the  hay  received  by  Cleaveland  from  Moon  was  a  valid  con- 
sideration for  Cleaveland 's  promise  to  pay  Farley,  and  that  the 
subsistinfi'  liability  of  Moon  to  pay  Farley  was  no  objection  to 
the  recovery.  The  fact  that  the  money  advanced  by  Holly  to  the 
defendant  was  a  loan  to  him  for  a  day,  and  that  it  thereby 
became  the  property  of  the  defendant,  seemed  to  impress  the 
defendant's  counsel  with  the  idea  that  because  the  defendant's 
promise  was  not  a  trust  fund  placed  by  the  plaintiff  in  the  de- 
fendant's hands,  out  of  which  he  was  to  realize  money  as  from 
the  sale  of  a  chattel  or  the  collection  of  a  debt,  the  promise 
although  made  for  the  benefit  of  the  plaintiff  could  not  inure 
to  his  benefit.  The  hay  which  Moon  delivered  to  Cleaveland 
was  not  to  be  paid  to  Farley,  but  the  debt  incurred  by  Cleave- 
land for  the  purchase  of  the  hay,  like  the  debt  incurred  by  the 
defendant  for  money  borrowed,  was  what  was  to  be  paid.  That 
case  has  been  often  referred  to  by  the  courts  of  this  State,  and 
has  never  been  doubted  as  sound  authority  for  the  principle 
upheld  by  it.  Barker  v.  Bucklin,  2  Denio,  45;  Hudson  Canal 
Company  v.  The  Westchester  Bank,  4  Denio,  97.  It  puts  to 
rest  the  objection  that  the  defendant's  promise  was  void  for 
want  of  consideration.  The  report  of  that  case  shows  that  the 
promise  was  not  only  made  to  Moon,  but  to  the  plaintiff  Farley. 
In  this  case  the  promise  was  made  to  Holly,  and  not  expressly 
to  the  plaintiff';  and  this  difference  between  the  two  cases  pre- 
sents the  question,  raised  by  the  defendant's  objection,  as  to 
the  want  of  privity  between  the  plaintiff*  and  defendant.  As 
early  as  1806  it  was  announced  by  the  Supreme  Court  of  this 
State,  upon  what  was  then  regarded  as  the  settled  law  of  Eng- 
land, "that  where  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  that  third  person  may  maintain 
an  action  upon  it."  Schermerhorn  v.  Vanderheyden,  1  John. 
R.  140  has  often  been  reasserted  by  our  courts  and  never  de- 
parted from.  The  case  of  Seaman  v.  "White  has  occasionally 
been  referred  to  (but  not  by  the  courts),  not  only  as  having 
some  bearing  upon  the  question  now  under  consideration,  but 
as  involving  in  doubt  the  soundness  of  the  proposition  stated 
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in  Schermerliorn  v.  Vanderheyden.  In  that  case  one  Hill,  on 
August  17th,  1835,  made  his  note  and  procured  it  to  be  endorsed 
by  Seaman  and  discounted  by  the  Phoenix  Bank.  Before  the 
note  matured,  and  while  it  was  owned  by  the  Phmnix  Bank, 
Hill  placed  in  the  hands  of  the  defendant,  Whitney,  his  draft 
accepted  by  a  third  party,  which  the  defendant  endorsed,  and 
on  October  7th,  1835,  got  discounted  and  placed  the  avails  in 
the  hands  of  an  agent  with  which  to  take  up  Hill's  note;  the 
note  became  due,  Whitney  withdrew  the  avails  of  the  draft 
from  the  hands  of  his  agent  and  appropriated  it  to  a  debt  due 
him  from  Hill,  and  Seaman  paid  the  note  endorsed  by  him  and 
brought  his  suit  against  Whitney.  Upon  this  state  of  facts 
appearing,  it  was  held  that  Seaman  could  not  recover,  first,  for 
the  reason  that  no  promise  had  been  made  by  Whitney  to  pay; 
and,  second,  if  a  promise  could  be  implied  from  the  facts  that 
Hill's  accepted  draft,  with  which  to  raise  the  means  to  pay  the 
note  had  been  placed  by  Hill  in  the  hands  of  Whitney,  the 
promise  would  not  be  to  Seaman,  but  to  the  Phoenix  Bank,  who 
then  OAvned  the  note;  although  in  the  course  of  the  opinion  of 
the  Court  it  was  stated  that,  in  all  cases  the  principle  of  which 
was  sought  to  be  applied  to  that  case,  the  fund  had  been  appro- 
priated by  an  express  undertaking  of  the  defendant  with  the 
creditor.  But  before  concluding  the  opinion  of  the  Court  in 
this  case,  the  learned  judge  who  delivered  it  conceded  that  an 
undertaking  to  pay  the  creditor  may  be  implied  from  an  ar- 
rangement to  that  effect  between  the  defendant  and  the  debtor. 
This  question  was  subsequently,  and  in  a  ease  quite  recent, 
again  the  subject  of  consideration  by  the  Supreme  Court,  when 
it  was  held  that  in  declaring  upon  a  promise,  made  to  the  debtor 
by  a  third  party  to  pay  the  creditor  of  the  debtor,  founded 
upon  a  consideration  advanced  by  the  debtor,  it  was  unnecessary 
to  aver  a  promise  to  the  creditor ;  for  the  reason  that  upon  proof 
of  a  promise  made  to  the  debtor  to  pay  the  creditor,  a  promise 
to  the  creditor  would  be  implied.  And  in  support  of  this  prop- 
osition, in  no  respect  distinguishable  from  the  one  now  under 
consideration,  the  case  of  Schermerhorn  v.  Vanderheyden,  with 
many  intermediate  eases  in  our  courts,  were  cited,  in  which  the 
doctrine  of  that  case  was  not  only  approved,  but  affirmed.  The 
Delaware  &  Hudson  Canal  Company  v.  The  Westchester  County 
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Bank,  4  Denio,  97.  The  same  principle  is  adjudg^cd  in  several 
cases  in  Massachusetts.  I  will  refer  to  but  few  of  them.  Arnold 
V.  Lyman,  17  Mass.  400 ;  Hall  v.  Marston,  17  Mass.  575 ;  Brew^" 
V.  Dyer,  7  Cush.  337,  340.  In  Hall  v.  JMarston  the  Court  says : 
"It  seems  to  have  been  well  settled  that  if  A  promises  B  for 
a  valuable  consideration  to  pay  C,  the  latter  may  maintain 
assumpsit  for  the  money";  and  in  Brewer  v.  Dyer,  the  recovery 
was  upheld,  as  the  Court  said,  "upon  the  principle  of  law  long 
recognized  and  clearly  established,  that  when  one  person,  for 
a  valuable  consideration,  engages  with  another,  by  a  simple  con- 
tract, to  do  some  act  for  the  benefit  of  the  third,  the  latter,  who 
would  enjoy  the  benefit  of  the  act,  may  maintain  an  action  for 
the  breach  of  such  engagement;  that  it  does  not  rest  upon  the 
ground  of  any  actual  or  supposed  relationship  between  the  par- 
ties as  some  of  the  earlier  cases  would  seem  to  indicate,  but 
upon  the  broader  and  more  satisfactory  basis  that  the  law  oper- 
ating on  the  act  of  the  parties  creates  the  duty,  establishes  a 
privity,  and  implies  the  promise  and  obligation  on  which  the 
action  is  founded."  There  is  a  more  recent  case  decided  by  the 
same  Court,  to  which  the  defendant  has  referred  and  claims  that 
it  at  least  impairs  the  force  of  the  former  cases  as  authority. 
It  is  the  case  of  Mellen  v.  Whipple,  1  Gray,  317.  In  that  casc 
one  Rollins  made  his  note  for  $500  payable  to  Ellis  &  Mayo  or 
order,  and  to  secure  its  payment  mortgaged  to  the  payees  & 
certain  lot  of  ground,  and  then  sold  and  conveyed  the  mort- 
gaged premises  to  the  defendant,  by  deed  in  which  it  was  stated 
that  the  "granted  premises  were  subject  to  a  mortgage  for  $500, 
which  mortgage  with  the  note  for  which  it  was  given,  the  said 
Whipple  is  to  assume  and  cancel."  The  deed  thus  made  was 
accepted  by  Whipple,  the  mortgage  was  afterward  duly  as- 
signed, and  the  note  endorsed  by  Ellis  &  Mayo  to  the  plaintiff's 
intestate.  After  Whipple  received  the  deed  he  paid  to  the 
mortgagees  and  their  assigns  the  interest  upon  the  mortgage 
and  note  for  a  time,  and  upon  refusing  to  continue  his  pay- 
ments was  sued  by  the  plaintiff  as  administratrix  of  the  as- 
signee of  the  mortgage  and  note.  The  Court  held  that  the  stip- 
ulation in  the  deed  that  Whipple  should  pay  the  mortgage  and 
note  was  a  matter  exclusively  between  the  two  parties  to  the 
deed;  that  the  sale  by  Rollins  of  the  equity  of  redemption  did 
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not  lessen  the  plaintifT's  security,  and  that  as  nothing:  had  been 
put  into  the  defendant's  hands  for  the  purpose;  of  meeting:  the 
plaintiff's  claim  on  Rollins,  there  was  no  consideration  to  sup- 
port an  express  promise,  much  less  an  implied  one,  that  Whip- 
ple should  pay  ^lellen  the  amount  of  the  note.  This  is  all  that 
was  decided  in  that  case,  and  the  substance  of  the  reasons  as- 
signed for  the  decision ;  and  whether  the  case  was  rightly  dis- 
posed of  or  not,  it  has  not  in  its  facts  any  analogy  to  the  case 
before  us,  nor  do  the  reasons  assigned  for  the  decision  bear  in 
any  degree  upon  the  question  we  are  now  considering.  But  it 
is  urged  that  because  the  defendant  was  not  in  any  sense  a  trus- 
tee of  the  property  of  Holly  for  the  benefit  of  the  plaintiff,  the 
law  will  not  imply  a  promise.  I  agree  that  many  of  the  cases 
where  a  promise  was  implied  were  cases  of  trusts,  created  for 
the  benefit  of  the  promisor.  The  case  of  Felton  v.  Dickinson, 
10  Mass.  189-190,  and  others  that  might  be  cited,  are  of  that 
class  but  concede  them  all  to  have  been  cases  of  trusts,  and  it 
proves  nothing  against  the  application  of  the  rule  to  this  case. 
The  duty  of  the  trustee  to  pay  the  cestuis  que  trust,  according 
to  the  terms  of  the  trust,  implies  his  promise  to  the  latter  to  do 
so.  In  this  case  the  defendant,  upon  ample  consideration  re- 
ceived from  Holly,  promised  Holly  to  pay  his  debt  to  the  plain- 
tiff; the  consideration  received  and  the  promise  to  Holly  made 
it  plainly  his  duty  to  pay  the  plaintiff  as  if  the  money  had 
been  remitted  to  him  for  that  purpose,  and  as  well-implied  a 
promise  to  do  so  as  if  he  had  been  made  a  trustee  of  property  to 
be  converted  into  cash  with  which  to  pay.  The  fact  that  a 
breach  of  the  duty  imposed  in  the  one  case  may  be  visited,  and 
justly,  with  more  serious  consequences  than  in  the  other  by  no 
means  disproves  the  payment  to  be  a  duty  in  both.  The  prin- 
ciple illustrated  by  the  example  so  frequently  quoted  (which 
concisely  states  the  case  in  hand)  "that  a  promise  made  to  one 
for  the  bene^^.t  of  another,  he  for  whose  benefit  it  is  made  may 
bring  an  action  for  its  breach,"  has  been  applied  to  trust  cases, 
not  because  it  was  exclusively  applicable  to  those  cases,  but  be- 
cause it  was  a  principle  of  law,  and  as  such  applicable  to  those 
cases.  It  was  also  insisted  that  Holly  could  have  discharged  the 
defendant  from  his  promise,  though  it  was  intended  by  both 
parties  for  the  benefit  of  the  plaintiff,  and  therefore  the  plain- 
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tiff  was  not  entitled  to  maintain  this  suit  for  the  recovery  of  a 
demand  over  which  he  had  no  control.  It  is  enough  that  the 
plaintiff  did  not  release  the  defendant  from  his  promise,  and 
whether  he  could  or  not  is  a  question  not  now  necessarily  in- 
volved; but  if  it  was,  I  think  it  would  be  found  difficult  to 
maintain  the  right  of  ITolly  to  discharge  a  judgment  recovered 
by  the  plaintiff'  upon  confession  or  otherwise,  for  the  breach 
of  the  defendant's  promise;  and  if  he  could  not,  how  could  he 
discharge  the  suit  before  judgment,  or  the  promise  before  suit, 
made  as  it  was  for  the  plaintiff's  benefit  and  in  accordance  with 
legal  presumption  accepted  by  him  (Berley  v.  Taylor,  5  Hill, 
577-584,  ct  scq.),  until  his  dissent  was  shown?  The  cases  cited, 
and  especially  that  of  Farley  v.  Cleaveland  establish  the  valid- 
ity of  a  parol  promise;  it  stands  then  upon  the  footing  of  a 
written  one.  Suppose  the  defendant  had  given  his  note  in 
which  for  value  received  of  Holly  he  had  promised  to  pay  the 
plaintiff,  and  the  plaintiff'  had  accepted  the  promise  retaining 
Holly's  liability.  Very  clearly  Holly  could  not  have  discharged 
that  promise,  be  the  right  to  release  the  defendant  as  it  may. 
No  one  can  doubt  that  he  owes  the  sum  of  money  demanded 
of  him,  or  that  in  accordance  with  his  promise  it  was  his  duty 
to  have  paid  it  to  the  plaintiff;  nor  can  it  be  doubted  that  what- 
ever may  be  the  diversity  of  opinion  elsewhere,  the  adjudica- 
tions in  this  State,  from  a  very  early  period,  approved  by  ex- 
perience, have  established  the  defendant's  liability;  if,  there- 
fore, it  could  be  shown  that  a  more  strict  and  technically  ac- 
curate application  of  the  rules  applied  would  lead  to  a  differ- 
ent result  (which  I  by  no  means  concede),  the  effort  should  not 
be  made  in  the  face  of  manifest  justice. 

The  judgment  should  be  affirmed. 

Johnson,  C.  J.,  Denio,  Seldon,  Allen  and  Strong,  JJ.,  con- 
curred. Johnson,  C.  J.,  and  Denio,  J.,  were  of  opinion  that 
the  promise  was  to  be  regarded  as  made  to  the  plaintiff  through 
the  medium  of  his  agent  whose  action  he  could  ratify  when  it 
came  to  his  knowledge,  though  taken  without  his  being  privy 
thereto. 

CoMSTOCK,  J.     Dissented. 
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While  a  Contract  cannot  Impose  Liability  upon  a  Third  Party, 
yet  it  is  the  Duty  of  all  Other  Persons  not  to  Interfere 
with  its  Due  Performance* 

WALKER  ET  AL.  v.  CRONIN. 

107  Massachusetts,  555.    1871. 

Tort.    Demurrer  to  declaration  sustained.    Plaintiffs  appeal. 

Wells,  J.  .  .  .  The  second  and  third  counts  recite  contracts 
of  the  plaintiffs  with  their  workmen  for  the  performance  of 
certain  work  in  the  manufacture  of  boots  and  shoes;  and  allege 
that  the  defendant,  well  knowing  thereof,  with  the  unlawful 
purpose  of  hindering  and  preventing  the  plaintiffs  from  carry- 
ing on  their  business,  induced  said  persons  to  refuse  and  neg- 
lect to  perform  their  contracts,  whereby  the  plaintiffs  suffered 
great  damage  in  their  business. 

It  is  a  familiar  and  well-established  doctrine  of  the  law  upon 
the  relation  of  master  and  servant  that  one  who  entices  away 
a  servant,  or  induces  him  to  leave  his  master  may  be  held  liable 
in  damages  therefor,  provided  there  exists  a  valid  contract  for 
continued  service,  knowTi  to  the  defendant.  It  has  sometimes 
been  supposed  that  this  doctrine  sprang  from  the  English 
statute  of  laborers  and  was  confined  to  menial  service.  But 
we  are  satisfied  that  it  is  founded  upon  the  legal  right  derived 
from  the  contract,  and  not  merely  upon  the  relation  of  master 
and  servant ;  and  that  it  applies  to  all  contracts  of  employment, 
if  not  to  contracts  of  every  description. 

In  Hart  v.  Aldridge  (Cowp.  54)  it  was  applied  to  a  case 
very  much  like  the  present. 

In  Gunter  v.  Astor  (4  J.  B.  Moore,  12),  it  was  applied  to 
the  enticing  away  of  workmen  not  hired  for  a  limited  or  con- 
stant period,  but  who  worked  by  the  piece  for  a  piano  manu- 
facturer. 

In  Sheperd  v.  Wakeman  (Sid.  79),  it  was  applied  to  the  loss 
of  a  contract  of  marriage  by  reason  of  a  false  and  malicious 
letter  claiming  a  previous  engagement. 

In  Winsmore  v.  Greenbank  (Willes,  577),  the  defendant  was 

♦See  Sec.  471,  Vol.  4,  Cyclopedia  of  Law. 
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held  liable  in  damages  for  unlawfully  and  ini justly  "procur- 
ing, enticing,  and  persuading"  the  plaintiff's  wife  to  remain 
away  from  him,  whereby  he  lost  the  comfort  and  society  of  his 
wife  and  the  profit  and  advantage  of  her  fortune. 

It  seems  utterly  unjust  and  repugnant  to  reason,  that  a  cred- 
itor accepting  payment  from  a  stranger  of  the  third  person's 
debt  should  be  allowed  to  maintain  an  action  against  the  debtor 
pleading  and  thereby  ratifying  such  payment  on  the  technical 
theoiy  that  he  is  a  stranger  to  the  contract.  The  creditor  has 
himself  for  this  purpose  allowed  him  to  make  himself  a  quasi 
party,  and  consents  to  treat  him  so,  so  far  as  payment  is  con- 
cerned. To  regard  the  debt  paid  so  far  as  he  is  concerned,  is 
but  to  hold  him  to  the  result  of  his  own  act.  Shall  he  collect 
the  debt  again?  In  that  case  can  the  stranger  recover  back? 
"What  matters  it  to  the  creditor  who  pays?  As  the  Supreme 
Courts  of  Wisconsin  and  Ohio  in  cases  above  cited  said,  this 
doctrine  is  against  common  sense  and  justice.  It  does  not  at 
all  infringe  the  rule  that  one  cannot  at  law  make  another  his 
debtor  without  request  to  allow  such  pajTaent  to  satisfy  the 
debt  as  to  the  creditor;  and  this  court,  while  recognizing  the 
rule  that  one  cannot  officiously  pay  the  debt  of  another  and 
sue  him  at  law^,  unless  he  has  ratified  it,  by  allowing  the  stran- 
ger to  go  into  equity  and  get  repayment,  makes  the  payment 
in  the  eyes  of  a  court  of  equity  operate  to  satisfy  the  creditor, 
and  render  the  stranger  a  creditor  of  the  debtor.  Neely  v. 
Jones,  16  W.  Va.  625.  I  know  that  in  that  case  it  is  held  that, 
"if  a  payment  by  a  stranger  is  neither  ratified  or  authorized 
by  the  debtor,  it  will  not  be  held  to  be  a  discharge  of  the  debt"; 
but  though  this  point  is  general,  that  was  a  case  of  the  stranger 
seeking  to  make  the  debtor  repay,  and  the  case  and  opinion  in- 
tended to  lay  down  the  rule  at  law  only  as  between  the  stran- 
ger paying  and  the  debtor,  not  as  between  the  creditor  and 
debtor.  So  I  hold  that,  when  Jamison  &  Co.  received  the  money 
for  this  judgment  it  operated  as  a  discharge  as  to  them. 

Therefore,  so  much  of  the  decree  of  March  2,  1891,  as  rejects 
the  claim  of  B.  K.  Jamison  &  Co.  ...  is  affirmed. 

In  Lumley  v.  Gye  (2  El.  &  Bl.  216),  the  plaintiff  had  en- 
gaged Miss  Wagner  to  sing  in  his  opera    and    the    defendant 
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knowingly  induced  her  to  break  her  contract  and  refuse  to  sing. 
It  was  objected  that  the  action  would  not  lie,  because  her  con- 
tract was  merely  executory,  and  she  had  never  actually  entered 
into  the  service  of  the  plaintiff;  and  Coleridge,  J.,  dissented, 
insisting  that  the  only  foundation  for  such  an  action  was  the 
statute  of  laborers  which  did  not  apply  to  service  of  that  char- 
acter; but  after  full  discussion  and  deliberation  it  was  held 
that  the  action  would  lie  for  the  damages  thus  caused  by  the 
defendant. 

In  Boston  Glass  Manufactory  v.  Binncy  (4  Pick.  425),  which 
was  for  inducing  workmen  skilled  in  several  departments  of 
glass-making,  to  leave  the  emplojTnent  of  the  plaintiff,  it  was 
not  suggested  that  the  defendants  would  not  have  been  liable 
if  there  had  been  an  existing  contract  between  the  plaintiff  and 
the  workmen. 

Upon  careful  consideration  of  the  authorities,  as  well  as  of 
the  principles  involved  we  are  of  opinion  that  a  legal  cause  of 
action  is  sufficiently  stated  in  each  of  the  three  counts  of  the 
declaration. 

Demurrer  overruled* 


*  "Inducing  Workmen  to  quit  Employment. — The  general  rule  in 
the  United  States  is  in  accordance  with  the  English  authorities  and 
the  above  case.  In  Old  Dominion  S.  S.  Co.  v.  McKenna  (30  Fed.  Rep. 
48;  /S.  C.  Burdick's  Cases  on  Torts,  195)  the  court,  Brown,  J.,  said: 
'The  defendants  not  being  in  the  plaintiff's  employ,  and  without  any 
legal  justification  so  far  as  appears, — a  mere  dispute  about  wages,  the 
merits  of  which  are  not  stated,  not  being  any  legal  justification, — pro- 
cured plaintiff's  workmen  in  this  city  and  in  Southern  ports  to  quit 
work  in  a  body,  for  the  purpose  of  inflicting  injury  and  damage  upon 
the  plaintiff  until  it  should  accede  to  the  defendants'  demands,  and 
pay  the  Southern  negroes  the  same  wages  as  New  York  'longshoremen, 
which  the  plaintiff  was  under  no  obligation  to  grant;  and  such  pro- 
curement of  workmen  to  quit  work,  being  designed  to  inflict  injury  on 
the  plaintiff,  and  not  being  justified,  constituted  in  law  a  malicious 
and  illegal  interference  with  the  plaintiff's  business,  which  is  action- 
able.' In  Toledo  &c.  Ry.  Co.  v.  Pennsylvania  Co.  et  al.  (54  Fed.  Rep. 
730)  the  court  granted  a  temporary  injunction,  pending  the  action, 
against  the  Chief  of  the  Brotherhood  of  Locomotive  Engineers,  re- 
straining him  from  issuing  or  continuing  in  force  any  rule  or  order  of 
the  brotherhood  ordering  engineers  not  to  handle  the  cars  of  the  com- 
plainant company.  Taft,  Circuit  Judge  (p.  744),  says:  'The  many 
engineers  who  serve  the  defendant  companies  will  refuse  to  handle  the 
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A  Contract  May  Be  Assigned* 

HEATON  V.  ANGIER. 
7  New  Hampshire,  397     1S35. 

Assumpsit  for  a  wagon  sold  and  delivered.  Verdict  for  plain- 
tiff, subject  to  the  opinion  of  the  court  upon  the  following  case. 

The  plaintiff,  on  the  29th  of  March,  1832,  sold  the  wagon  to 
the  defendant  at  auction  for  $30.25.  Immediately  afterwards, 
on  the  same  day,  one  John  Chase  bought  the  wagon  of  the  de- 
fendant for  $31.25.  Chase  and  the  defendant  then  went  to 
plaintiff,  and  Chase  agreed  to  pay  the  $30.25  to  the  plaintiff 
for  the  defendant,  and  the  plaintiff  agreed  to  take  Chase  as 
paymaster  for  that  sum;  and  thereupon  Chase  took  the  wagon 
and  went  away. 


complainant's  freight.  The  defendant  companies  will  probably  be 
coerced  thereby  to  refuse  complainant's  freight.  .  .  .  The  injury 
will  be  irreparable,  and  a  judgment  for  damages  at  law  will  be  wholly 
inadequate.  The  authorities  leave  no  doubt  that  in  such  a  case  an 
injunction  will  issue  against  a  stranger  who  thus  intermeddles,  and 
harasses  complainant's  business.  ...  It  would  seem  from  the 
foregoing  authorities  that  we  may  enjoin  Arthur  from  directing  the 
engineers  to  quit  work,  for  the  purpose  of  coercing  the  defendant  com- 
panies to  violate  the  law  and  the  complainant's  rights.  Though  we 
cannot  enjoin  the  engineers  from  unlawfully  quitting,  it  does  not  fol- 
low that  we  may  not  enjoin  Arthur  from  ordering  them  to  do  so.'  In 
Webber  v.  Barry  (66  Mich.  127)  it  was  held  that  one  who  enters  the 
premises  of  another  'for  the  purpose  of  inducing  persons  in  the  employ 
of  that  other  to  leave  their  employment  to  the  injury  of  the  employer, 
for  the  purpose  of  getting  higher  wages,  or  working  less  hours  for  the 
same  pay,  or  for  any  other  reason,'  is  a  trespasser.  See,  for  different 
phases  of  the  general  doctrine,  Bixby  v.  Dunlap,  56  N.  H.  456;  Has- 
kins  V.  Royster,  70  N.  C.  601;  Dickson  v.  Dickson,  33  La.  Ann.  1261. 
That  a  workman  has  an  action  against  one  who  maliciously  induces 
his  employer  to  discharge  him,  see  Chipley  v.  Atkinson.  23  Fla.  206." 
Huffcut  and  Woodruff's  American  Cases  on  Contracts. 

*  See  Sees.  473-478,  Vol.  4,  Cyclopedia  of  Law.  The  rights  of  the 
assignee  are  carefully  protected  by  the  courts,  and  after  notice  of  the 
assignment  the  obligor  must  recognize  such  rights,  and  therefore  a 
release  from  the  assignor  to  the  obligor  will  be  of  no  avail. 
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Green,  J.  In  Tatlock  v.  Harris  (3  D.  &  E.  180),  Duller,  J., 
said:  "Suppose  A  owes  B  £100,  and  B  owes  C  £100,  and  the 
three  meet  and  it  is  aj^reed  between  them  that  A  shall  pay  G 
the  £100,  B's  debt  is  extinguished,  and  G  may  recover  the  sum 
from  A." 

The  ease  thus  put  by  Buller  is  the  very  case  now  before  us. 
Heaton,  Angier,  and  Chase  being  together,  it  was  agreed  between 
them  that  the  plaintiff  should  take  Ghase  as  his  debtor  for  the 
sum  due  from  the  defendant.  The  debt  due  to  the  plaintiff  from 
the  defendant  was  thus  extinguished.  It  was  an  accord  executed. 
And  Ghase,  by  assuming  the  debt  due  to  the  plaintiff,  must  be 
considered  as  having  paid  that  amount  to  the  defendant,  as  part 
of  the  price  he  was  to  pay  the  defendant  for  the  wagon. 

The  agreement  of  the  plaintiff  to  take  Ghase  as  his  debtor  was 
clearly  a  discharge  of  the  defendant.  Wilson  v.  Goupland,  5 
B.  &  A.  228 ;  Wharton  v.  Walker,  4  B.  &  G.  163 ;  Guxon  v.  Ghad- 
ley,  3  B.  &  G.  591.  A  new  trial  granted. 


GRAY,  J.,   IN   ARKANSAS   VALLEY   SMELTING   GO.   v. 
BELDEN  MINING  GO. 

At  the  present  day,  no  doubt,  an  agreement  to  pay  money, 
or  to  deliver  goods,  may  be  assigned  by  the  person  to  whom  the 
money  is  to  be  paid  or  the  goods  are  to  be  delivered,  if  there  is 
nothing  in  the  terms  of  the  contract,  whether  by  requiring  some- 
thing to  be  afterwards  done  by  him,  or  by  some  other  stipulation, 
which  manifests  the  intention  of  the  parties  that  it  shall  not  be 
assignable. 

But  every  one  has  a  right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another  person  thrust  upon  him 
without  his  consent.  In  the  familiar  phrase  of  Lord  Denman, 
"you  have  the  right  to  the  benefit  you  anticipate  from  the  char- 
acter, credit,  and  substance  of  the  party  with  whom  you  con- 
tract." Humble  v.  Hunter,  12  Q.  B.  310,  317;  Winchester  v. 
Howard,  97  Mass.  303,  305 ;  Boston  Ice  Go.  v.  Potter,  123  Mass. 
28 ;  King  V.  Batterson,  13  R.  I.  117,  120 ;  Lansden  v.  McCarthy, 
45  Missouri,  106.  The  rule  upon  this  subject,  as  applicable  to 
the  case  at  bar,  is  well  expressed  in  a  recent  English  treatise. 
' '  Rights  arising  out  of  contract  cannot  be  transferred  if  they  are 
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coupled  with  liabilities,  or  if  they  involve  a  relation  of  personal 
confidence  such  that  the  party  whose  agreement  conferred  those 
rights  must  have  intended  them  to  be  exercised  only  by  him  in 
whom  he  actually  confided."     Pollock  on  Contracts   (4th  ed.), 

425 The  cases  cited  in  the  careful  brief  of  the 

plaintiff's  counsel,  as  tending  to  support  this  action,  are  dis- 
tinguishable from  the  case  at  bar,  and  the  principal  ones  may 
be  classified  as  follows: 

First.  Cases  of  agreements  to  sell  and  deliver  goods  for  a  fixed 
price,  payable  in  cash  on  delivery,  in  which  the  owner  would 
receive  the  price  at  the  time  of  parting  with  his  property,  nothing 
further  would  remain  to  be  done  by  the  purchaser,  and  the  rights 
of  the  seller  could  not  be  affected  by  the  question  whether  the 
price  was  paid  by  the  person  with  whom  he  originally  contracted 
or  by  an  assignee.    ( Citations. ) 

Second.  Cases  upon  the  question  how  far  executors  succeed  to 
rights  and  liabilities  under  a  contract  of  their  testator.  (Cita- 
tions.) Assignment  by  operation  of  law,  as  in  the  case  of  an 
executor,  is  quite  different  from  assignment  by  act  of  the  party ; 
and  the  one  might  be  held  to  have  been  in  the  contemplation  of 
the  parties  to  this  contract,  although  the  other  was  not.  A  lease, 
for  instance,  even  if  containing  an  express  covenant  against  as- 
signment by  the  lessee,  passes  to  his  executor.  And  it  is  by  no 
means  clear  that  an  executor  would  be  bound  to  perform,  or 
would  be  entitled  to  the  benefit  of,  such  a  contract  as  that  now 
in  question.    Dickinson  v.  Calahan,  19  Penn.  St.  227. 

Third.  Cases  of  assignments  by  contractors  for  public  works, 
in  which  the  contracts,  and  the  statutes  under  which  they  were 
made,  were  held  to  permit  all  persons  to  bid  for  the  contracts, 
and  to  execute  them  through  third  persons.     ( Citations. ) 

Fourth.  Other  cases  of  contracts  assigned  by  the  party  who 
was  to  do  certain  work,  not  by  the  party  who  was  to  pay  for  it, 
and  in  which  the  question  was  whether  the  work  was  of  such  a 
nature  that  it  was  intended  to  be  performed  by  the  original  con- 
tractor only. 
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COMPTON  V.  JONES. 
4  Cowen  (N.  Y.)  13.     1825. 

Assiunpsit.     Demurrer  to  declaration  overruled. 

Defendant  made  a  bond  to  one  Wood,  promising  to  pay  Wood 
a  certain  sum.  Wood  afterward  assigned  the  bond  to  the  plain- 
tiff. Plaintiff  gave  notice  of  the  assignment  to  defendant,  who 
promised  to  pay  the  amount  to  plaintiff. 

Savage,  C.  J.,  remarked,  that  what  was  said  by  the  court  in 
the  authority  cited  by  the  defendant's  counsel,  was  intended  of  a 
case  where  the  action  was  brought  by  the  party  to  the  specialty. 
And  the  whole  court  were  clear  that  the  action  was  sustainable, 
being  on  a  promise  to  the  assignee. 

Judgment  for  the  plaintiff.* 


As  a  Rule,  Contracts  for  the  Performance  of  Personal  Duties  are 
not  Assignable  so  as  to  Enable  Assignee  to  Compel  Specific 
Performance. 

HAYES  V.  WILLIO. 

4  Daly  (N.  Y.  C.P.),  259.     1872. 

Injunction  to  restrain  defendant  from  playing  at  any  other 
theater  than  the  plaintiff's.  Motion  to  vacate  injunction  denied. 
Defendant  appeals.  Also,  appeal  from  an  order  denying  a 
motion  to  vacate  a  writ  of  ne  exeat  against  the  defendant. 

K.  engaged  defendant  to  appear  as  a  contortionist,  bird  imita- 

*  "The  general  principle  deducible  from  the  cases  and  from  the  ordi- 
nary practice  is  that  when  one  person  has  an  equitable  right  or  claim 
against  another,  which  he  can  obtain  only  by  a  suit  in  the  name  of  a 
third  person,  he  may  use  the  name  of  that  person  in  an  action  to 
enforce  his  right.  And  such  third  person  cannot  control  the  suit,  nor 
will  his  admission,  subsequent  to  the  time  he  ceased  to  have  an  inter- 
est, be  evidence  to  defeat  it.  Eastman  v.  Wright,  6  Pick.  322;  Jones  v. 
Witter,  13  Mass.  304;  Hackett  v.  Martin,  8  Greenl.  77;  Matthews  v. 
Houghton,  1  Fairf.  420;  Frear  v.  Evertson,  20  Johns.  142.  But  the 
holder  must  furnish  to  the  plaintiff  on  the  record  ample  indemnity 
against  costs,  if  required." — Parker,  C.  J.,  in  Webb  v.  Steele,  13  N.  H. 
230,  236.  See  also  Halloran  v.  Whitcomb,  43  Vt.  306;  Fay  v.  Guynon, 
131  Mass.  31;  Dazey  v.  Mills,  5  Gilm.  (111.)  67. 


154  THE    OPERATION    OF    CONTRACJT. 

tor,  and  pantomimist  under  K.  's  personal  control  at  such  places 
as  K.  mi^ht  direct.    K.  assigned  the  contract  to  plaintiff. 

Robinson,  J.  ...  As  a  general  rule,  a  contract  for  the  per- 
formance of  personal  duties  or  services  is  unassignable,  so  as 
to  vest  in  the  assignee  the  right  to  compel  its  execution.  Ch. 
on  Cont.  739 ;  Burrill  on  Assignments,  67,  and  cases  cited,  note  3. 
As  to  slaves  it  is  different ;  but  as  to  apprentices,  an  assignment 
of  their  indentures  merely  operates  as  a  covenant  that  they  shall 
serve  the  assignees  (Nickerson  v.  Howard,  19  Johns.  113),  except 
as  to  the  indenture  of  an  infant  immigrant  to  pay  his  passage, 
as  authorized  by  2  R.  S.  156,  §§  12,  13,  14;  and  as  to  convicts, 
the  right  of  control  still  remains  in  the  officer  of  the  State.  Hor- 
ner V.  Wood,  23  N.  Y.  350. 

These  considerations  do  not  appear  to  have  been  presented  on 
the  motion  for  the  orders  for  the  injunction  and  ne  exeat,  now 
under  review;  they  are  controlling  as  to  the  merits  of  this  con- 
troversy, and  without  discussing  the  other  questions  presented 
on  the  argument  and  in  the  opinion  of  the  judge  who  granted  the 
orders,  these  ordei*s  should  be  reversed,  with  costs,  and  the  ne 
exeat  superseded  and  discharged.  Order  reversed. 


Future  Earnings  May  he  Assigned  as  a  Whole. 

ROSS,  J.,  IN  CARTER  v.  NICHOLS. 

58  Vt.  553. 
It  is  well  settled  that  an  employee  in  actual  service,  or  under  a 
contract  for  service,  may  make  a  valid  assignment  of  the  whole  of 
his  future  earnings  in  such  service,  and  that  the  employer  on  no- 
tice thereof  will  be  bound  to  pay  the  assignee.  Thayer  v.  Kelley, 
28  Vt.  19.  In  such  case  the  employer  is  put  to  no  disadvantage. 
But  the  employee  would  have  no  legal  right,  without  the  consent 
of  the  employer,  to  split  up  his  claim  for  services  and  recover  in 
separate  actions.  Neither  can  he  confer  such  right  upon  an  as- 
signee, by  making  an  assignment  or  assignments  of  portions  of 
his  earnings  under  the  contract  to  one  or  more  persons.  The  em- 
ployer cannot,  without  his  consent,  lawfully  be  subjected  to  the 
inconveniences  and  complications  which  might  be  incurred  by 
such  partial  assignments.  He  is  under  no  legal  obligation  to 
recognize  them,  nor  to  be  bound  by  them,  and  he  may  for  that 
reason  disregard  them. 


CHAPTER  IV. 

THE    INTERPRETATION    OF    CONTRACT.* 

Proof  of  the  Document. 

STORY  V.  LOVETT. 
1  E.  D.  Smith  (N.  Y.  C.P.),  153.     1851. 

Action  for  conversion.  Judgment  for  plaintiff.  Defendant 
appeals. 

Plaintiff  claimed  to  be  mortgagee  of  the  property  in  question. 
The  mortgage  was  produced  and  the  mortgagor  testified  that 
it  had  been  executed  by  him.  The  execution  was  in  the  presence 
of  a  subscribing  witness,  who  was  not  called.  Defendant  objected 
to  this  testimony. 

Woodruff,  J.  The  rule  that  the  execution  of  an  instrument 
must  be  proved  by  the  subscribing  witness,  if  there  be  one  liv- 
ing, competent  to  testify,  and  within  the  jurisdiction  of  the  court, 
is  inflexible.  The  adverse  party  has  an  undeniable  right  to 
require  him  who  offers  the  instrument  in  evidence,  to  call  the 
person  who  was  chosen  to  attest  the  fact  of  the  execution,  that 
he  may,  by  cross  examination,  elicit  all  the  attending  circum- 
stances. The  oath  of  the  grantor,  obligor,  or  mortgagor,  cannot 
be  substituted.  Hollenback  v.  Fleming,  6  Hill,  303;  Henry  v. 
Bishop,  2  Wend.  575 ;  2  Greenl.  Ev.,  §  569. 

It  would  not  be  difficult  to  assign  other  reasons  why  the  plain- 
tiff was  not  entitled  to  recover  on  the  case  exhibited  at  the  trial, 
but  the  above  is  a  sufficient  reason  for  reversing  the  judgment. 

The  judgment  must  be  reversed. 

*  See  Sees.  479-485,  Vol.  4,  Cyclopedia  of  Law, 
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Evidence  ds   to  Fact   of  Agreement. — Where   Assent  may   be 

Shown  to  have  Depended  upon  a  Contingency 

ivhich  has  not  Happened. 

.REYNOLDS  v.  ROBINSON  ET  AL. 
110  New  York,  654.     1888. 


Action  for  damages  for  breach  of  an  alleged  contract  for  the 
purchase  by  plaintiff,  and  sale  by  defendants,  of  a  quantity  of 
lumber.  Judgment  for  defendants  reversed  at  General  Term. 
Defendants  appeal. 

Andrews,  J.  The  finding  of  the  referee,  which  is  supported 
by  evidence,  to  the  effect  that  the  contract  for  the  purchase  and 
sale  of  the  lumber  on  credit,  contained  in  the  correspondence 
between  the  parties,  proceeded  upon  a  contemporaneous  oral 
understanding  that  the  obligation  of  the  defendants  to  sell  and 
deliver  was  contingent  upon  their  obtaining  satisfactory  reports 
from  the  commercial  agencies  as  to  the  pecuniary  responsibility 
of  the  plaintiff,  brings  the  case  within  an  exception  to  the  gen- 
eral rule  that  a  written  contract  cannot  be  varied  by  parol 
evidence,  or  rather  it  brings  the  case  within  the  rule,  now  quite 
well  established,  that  parol  evidence  is  admissible  to  show  that 
a  written  paper  which,  in  form,  is  a  complete  contract,  of  which 
there  has  been  a  manual  tradition,  was,  nevertheless,  not  to 
become  a  binding  contract  until  the  performance  of  some  condi' 
tion  precedent  resting  in  parol.  Pym  v.  Campbell,  6  El.  &  Bl. 
370;  Wallis  v.  Littell,  11  C.  B.  (N.  S.)  368;  Wilson  v.  Powers. 
131  Mass.  539;  SejTnour  v.  Cowing,  4  Abb.  Ct.  App.  Dec.  200- 
Benton  v.  Martin,  52  N.  Y.  570 ;  Juilliard  v.  Chaffee,  92  Id.  535, 
and  cases  cited ;  Taylor  on  Ev.,  §  1038 ;  Stephen's  Dig.  Ev.,  §  927. 
Upon  this  ground,  we  think  the  evidence  of  the  parol  under- 
standing,  and  also  that  the  reports  of  the  agencies  were  unsatis 
factory,  was  properly  admitted  by  the  referee  and  sustained  bic 
report,  and  that  the  General  Term  erred  in  reversing  his  judj,' 
ment.  It  is  perhaps  needless  to  say  that  such  a  defense  is  subject 
to  suspicion,  and  that  the  rule  stated  should  be  cautiously  applied 
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to  avoid  mistake  or  imposition,  and  confined  strictly  to  cases 
clearly  within  its  reason. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  on  the  report  of  the  referee  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


Evidence  as  to  the  Terms  of  the  Contract. — Under  what  Circum- 
stances Parol  Evidence  of  Supplementary  and 
Collateral  Terms  May  be  Given.* 


Per  Curiam  in  Hall  v.  Davis,  36  N.  H.  569 :  As  all  written 
instruments  are  to  be  interpreted  according  to  their  subject  mat- 
ter, and  such  construction  given  them  as  will  carry  out  the 
intention  of  the  parties,  whenever  it  is  legally  possible  to  do  so, 
consistently  with  the  language  of  the  instruments  themselves, 
parol  or  verbal  testimony  may  be  resorted  to,  to  ascertain  the 
nature  and  qualities  of  the  subject  matter  of  those  instruments, 
to  explain  the  circumstances  surrounding  the  parties,  and  to 
explain  the  instruments  themselves  by  showing  the  situation  of 
the  parties  in  all  their  relations  to  persons  and  things  around 
them.  Thus  if  the  language  of  the  instrument  is  applicable  to 
several  persons,  to  several  parcels  of  land,  to  several  species  of 
goods,  to  several  monuments,  boundaries  or  lines,  to  several  writ- 
ings, or  the  terms  be  vague  and  general,  or  have  divers  meanings, 
in  all  these  and  the  like  cases,  parol  evidence  is  admissible  of  any 
extrinsic  circumstances  tending  to  show  what  person  or  persons, 
or  what  things,  were  intended  by  the  party,  or  to  ascertain  his 
meaning  in  any  other  respect ;  and  this  without  any  infringement 
of  the  general  rule,  which  only  excludes  parol  evidence  of  other 
language,  declaring  the  meaning  of  the  parties,  than  that  which 
is  contained  in  the  instrument  itself. 


•  See  Sec.  484,  Vol.  4,  Cyclopedia  of  Law. 
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When  a  Contract  May  Be  Explained  by  Parol  Evidence  of  a 
Local  Custom  or  Usage. 

SOUTIER  V.  KELLERMAN. 

18  Missouri,  509.     1853. 

Gamble,  J.  The  plaintiff  alleges  that  he  bought  of  the  de- 
fendant (Kellerman)  4,000  shingles,  and  that  he  received  eight 
bundles  or  packs,  which  only  contained  2,500,  and  having  paid 
for  4,000  brought  this  suit  to  recover  the  value  of  the  number 
deficient.  The  defense  made  by  Kellerman  was,  that  by  the 
custom  of  the  lumber  trade,  two  packs  of  a  certain  size  are 
regarded  as  a  thousand  shingles,  and  are  always  bought  and  sold 
as  such,  without  any  count  of  the  number,  and  that  the  eight 
packs  delivered  to  Soutier  were,  according  to  such  custom, 
properly  reckoned  as  four  thousand  shingles. 

1.  The  defendant  asked  the  court  below  to  declare  tLe  law  in 
relation  to  the  effect  of  the  usage  of  the  trade,  and  for  that  pur- 
pose presented  two  instructions,  which  the  court  refused.  As 
this  was  a  case  brought  into  the  court  by  appeal  from  a  justice 
of  the  peace,  the  code  of  practice,  which  is  not  applicable  to  pro- 
ceedings before  a  justice,  is  not  applicable  to  the  trial  before  the 
law  commissioner  on  appeal.  Such  case  is  to  be  tried  on  the 
merits  de  novo,  and  the  practice  formerly  prevailing,  in  trials 
by  the  court  without  a  jury,  of  asking  declarations  of  the  law  is, 
in  such  cases,  still  to  be  pursued. 

2.  The  defendant  asked  the  court  to  declare  the  law  ql  fol- 
lows: (1)  That  if  the  shingles  sold  to  the  plaintiff  were  in  ordi- 
nary sized  packs,  and  that  the  price  paid  was  a  reasonable  price 
for  such  kinds  of  packs,  and  that  such  packs  are,  by  common 
custom,  sold  two  for  a  thousand,  then  the  plaintiff  is  not  entitled 
to  recover.  (2)  If  the  common  custom  of  the  lumber  trade  is  to 
sell  two  bunches  of  shingles  as  a  thousand,  without  regard  to 
actual  count,  then  the  plaintiff  must  be  presumed  to  have  had 
notice  of  such  general  custom,  and  to  have  purchased  accordingly. 
The  court  refused  to  make  these  declarations  of  the  law,  and,  on 
the  contrary,  declared:  ''That  if  the  contract  was  at  so  much 
per  thousand,  and  not  so  much  per  bundle,  and  that  no  express 


SOUTIER  V.  KELLERMAX.  159 

a{?reement  was  entered  into  that  two  bundles  should  rcpi-cscnt  a 
thousand,  then  the  defendant  must  deliver  the  four  thousand,  or 
else  account  to  the  plaintiff  for  their  value." 

The  usage  of  a  particular  trade  is  evidence  from  which  the 
intention  and  agreement  of  the  parties  may  be  implied :  and, 
although  it  cannot  control  an  express  contract,  made  in  such 
terms  as  to  be  entirely  inconsistent  with  it,  yet,  in  express  con- 
tracts, the  terms  employed  may  have  their  true  meaning  and 
force  best  understood  by  reference  to  such  usage.  Evidence  of 
such  usage  is  admitted,  not  to  vary  the  terms  of  an  express  con- 
tract or  to  change  its  obligation,  but  to  determine  the  meaning 
and  obligation  of  the  contract  as  made.  The  usage  must  appear 
to  be  so  general  and  well  established,  that  knowledge  of  it  may  be 
presumed  to  exist  among  those  dealing  in  the  business  to  which 
it  applies,  so  that  the  contract  of  the  parties  may  be  taken  to 
have  been  made  with  reference  to  it.  In  this  country,  many 
articles  which  are  in  terms  sold  by  the  bushel  (a  dry  measure, 
containing  eight  gallons)  are,  in  fact,  sold  by  weight;  the  bushel 
being  understood  to  mean  a  certain  number  of  pounds,  and  the 
number  of  pounds  differing  in  different  articles,  as  salt,  wheat, 
etc.  When  such  custom  becomes  general  and  well  established, 
so  as  to  be  known  to  the  community,  it  is  obvious  that  a  contract 
for  a  given  number  of  bushels  must  mean  the  bushel  as  ascer- 
tained by  weight,  whether  in  fact  the  number  of  pounds  of  the 
article  sold  would  measure  more  or  less  than  the  real  bushel. 
The  rule  here  stated  is  laid  down  with  great  distinctness,  in 
3  Starkie's  Ev.  1033,  and  applied  in  Smith  v.  Wilson  (3  Barn. 
&  Adolph.  728),  to  a  case  where  1,000  rabbits  was  held  to  mean 
1,200. 

In  the  present  case,  there  was  evidence  that  a  general  custom 
prevailed  in  the  lumber  trade  of  estimating  two  packs  of  shingles, 
of  certain  dimensions,  as  a  thousand  shingles,  without  reference 
to  the  number  of  pieces  in  the  pack.  If  such  was  the  usage  of 
the  trade,  so  general  and  well  established  that  those  buying  and 
selling  might  be  presumed  to  deal  in  reference  to  it,  there  does 
not  appear  to  have  been  any  such  contract  shown  in  this  case  as 
would  prevent  the  usage  from  applying.  The  law  commissioner 
seems  to  have  thought  that  the  defendant  could  not  escape  from 
liability  "if  the  contract  was  at  so  much  per  thousand"  unless 
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there  was  ' '  an  express  ae:reement  that  two  bundles  shouhl  repre- 
sent a  thousand."  This  was  an  incorrect  statement  of  the  law, 
in  a  case  where  evidence  was  given  of  a  general  usage,  that  a 
thousand  shingles  meant  two  packs  of  certain  dimensions. 
Whether  there  was  as  full  evidence  of  the  usage  given  as  ought 
to  have  been  given,  is  not  a  question  upon  which  we  pass,  but 
there  was  evidence  of  the  usage  upon  which  the  party  was  enti- 
tled to  have  the  law  differently  declared,  if  the  evidence  proved 
the  usage  as  general,  well  established,  and  known,  so  that  con- 
tracts might  be  presumed  to  be  made  with  reference  to  it.  It 
was  not  necessary  that  the  defendant  should  show  an  express 
agreement  that  two  bundles  should  represent  a  thousand. 

The  judgment  is  reversed,  with  the  concurrence  of  the  other 
judges,  and  the  cause  remanded. 


Rules  of  Construction — General  Rules, 

REED  V.  INSURANCE  CO. 

95  United  States,  23.    1877. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland,  affirming  a  decree  of  the  District 
Court  dismissing  a  libel. 

Mr.  Justice  Bradley.  This  is  a  cause  of  contract,  civil  and 
maritime,  commenced  by  a  libel  in  personam  by  Samuel  G. 
Reed,  the  appellant,  against  the  Merchants'  Mutual  Insurance 
Company  of  Baltimore,  the  appellee,  to  recover  $5,000,  the 
amount  insured  by  the  latter  on  the  ship  Minnehaha,  belonging 
to  the  libellant.  The  policy  was  dated  the  fourteenth  day  of 
January,  1868,  and  insured  said  ship  in  the  amount  named,  lost 
or  not  lost,  at  and  from  Honolulu,  via  Baker's  Island,  to  a  port 
of  discharge  in  the  United  States  not  east  of  Boston,  with  liberty 
to  use  Hampton  Roads  for  orders,  "the  risk  to  be  suspended 
while  vessel  is  at  Baker's  Island  loading."  The  ship  was  lost 
at  Baker's  Island,  where  she  had  gone  for  the  purpose  of  load- 
ing, on  the  third  day  of  December,  1868.    The  defense  was  that 
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the  loss  oeonrred  whilst  Iho  risk  was  suspended  under  the  clause 
above  quoted ;  also  laches  by  reason  of  the  delay  in  commencing 
suit,  being  more  than  four  years  after  the  cause  of  action  ac- 
crued. 

This  case,  upon  the  merits,  depends  solely  upon  the  construc- 
tion to  be  given  to  the  clause  in  the  policy  before  referred  to, 
namely,  "the  risk  to  be  suspended  while  vessel  is  at  Baker's 
Island  loading;"  and  turns  upon  the  point  whether  the  clause 
means,  while  the  vessel  is  at  Baker's  Island  for  the  purpose  of 
loading,  or  while  it  is  at  said  island  actually  loading.  If  it 
means  the  former,  the  company  is  not  liable;  if  the  latter,  it  is 
liable. 

A  strictly  literal  construction  would  favor  the  latter  meaning. 
But  a  rigid  adherence  to  the  letter  often  leads  to  erroneous  re- 
sults, and  misinterprets  the  meaning  of  the  parties.  That  such 
was  not  the  sense  in  which  the  parties  in  this  case  used  the  words 
in  question  is  manifest,  we  think,  from  all  the  circumstances  of 
the  case.  Although  a  written  agreement  cannot  be  varied  (by 
addition  or  subtraction)  by  proof  of  the  circumstances  out  of 
which  it  grew  and  which  surrounded  its  adoption,  yet  such  cir- 
cumstances are  constantly  resorted  to  for  the  purpose  of  ascer- 
taining the  subject  matter  and  the  standpoint  of  the  parties  in 
relation  thereto.  Without  some  knowledge  derived  from  such 
evidence,  it  would  be  impossible  to  comprehend  the  meaning  of 
an  instrument,  or  the  effect  to  be  given  to  the  words  of  which  it 
is  composed.  This  preliminary  knowledge  is  as  indispensable  as 
that  of  the  language  in  which  the  instrument  is  written.  A  ref- 
erence to  the  actual  condition  of  things  at  the  time,  as  they  ap- 
peared to  the  parties  themselves,  is  often  necessary  to  prevent 
the  court,  in  construing  their  language,  from  falling  into  mis- 
takes and  even  absurdities.  On  this  subject  Professor  Green- 
leaf  says: 

"The  writing,  it  is  true,  may  be  read  by  the  light  of  surround- 
ing circumstances,  in  order  more  perfectly  to  understand  the  in- 
tent and  meaning  of  the  parties;  but,  as  they  have  constituted 
the  writing  to  be  the  only  outward  and  visible  expression  of 
their  meaning,  no  other  words  are  to  be  added  lO  it,  or  substi- 
tuted in  its  stead.  The  duty  of  the  courts  in  such  eases  is  to 
ascertain,  not  what  the  parties  may  have  secretly  intended,  as 
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contradistinguished  from  what  their  words  express,  but  what  is 
the  meaning  of  the  words  they  have  used."  1  Greenl.  Ev.,  sec. 
277. 

Mr.  Taylor  uses  language  of  similar  purport.    He  says: 

"Whatever  be  the  nature  of  the  document  under  review,  the 
object  is  to  discover  the  intention  of  the  writer  as  evidenced  by 
the  words  he  has  used ;  and,  in  order  to  do  this,  the  judge  must 
put  himself  in  the  writer's  place,  and  then  see  how  the  terms 
of  the  instrument  affect  the  property  or  subject  matter.  With 
this  view,  extrinsic  evidence  must  be  admissible  of  all  the  cir- 
cumstances surrounding  the  author  of  the  instrument."  Taylor, 
Ev.,  sec.  1082. 

Again  he  says: 

"It  may,  and  indeed  it  often  does,  happen,  that,  in  conse- 
quence of  the  surrounding  circumstances  being  proved  in  evi- 
dence, the  courts  give  to  the  instrument,  thus  relatively  con- 
sidered, an  interpretation  very  different  from  what  it  would 
have  received  had  it  been  considered  in  the  abstract.  But  this 
is  only  just  and  proper;  since  the  effect  of  the  evidence  is  not 
to  vary  the  language  employed,  but  merely  to  explain  the 
sense  in  which  the  writer  understood  it."    Id.,  sec.  1085. 

See  Thorington  v.  Smith,  8  Wall.  1,  and  remarks  of  Mr.  Jus- 
tice Strong  in  Maryland  v.  Railroad  Company,  22  Id.  105. 

The  principles  announced  in  these  quotations,  with  the  limita- 
tions and  cautions  with  which  they  are  accompanied,  seem  to  us 
indisputable ;  and  availing  ourselves  of  the  light  of  the  surround- 
ing circumstances  in  this  case,  as  they  appeared,  or  must  be  sup- 
posed to  have  appeared,  to  the  parties  at  the  time  of  making 
the  contract,  we  cannot  doubt  that  the  meaning  of  the  words 
which  are  presented  for  our  consideration  is  that  the  risk  was  to 
be  suspended  while  the  vessel  was  at  Baker's  Island  for  the  pur- 
pose of  loading,  whether  actually  engaged  in  the  process  of  load- 
ing or  not.  Taking  this  clause  in  absolute  literality,  the  risk 
would  only  be  suspended  when  loading  was  actually  going  on. 
It  would  revive  at  any  time  after  the  loading  was  commenced, 
if  it  had  to  be  discontinued  by  stress  of  weather,  or  any  other 
cause.     It  would  even  revive  at  night,  when  the  men  were  not 
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at  work.  This  could  not  have  been  the  intent  of  the  parties.  It 
could  not  have  been  what  they  meant  by  the  words  ''while  ves- 
sel is  at  Baker '.s  Island  loading,'."  It  was  the  place,  its  exposure, 
its  unfavorable  moorage,  which  the  insurance  companies  had  to 
fear,  and  the  risk  of  which  they  desired  to  avoid.  The  whole 
reason  of  the  thing  and  the  object  in  view  point  to  the  intent  of 
protecting  themselves  whilst  the  vessel  was  in  that  exposed  place 
for  the  purpose  referred  to,  not  merely  to  protect  themselves 
whilst  loading  was  actually  going  on.  Her  visit  to  the  island 
was  only  for  the  purpose  of  loading ;  as  between  the  contracting 
parties,  she  had  no  right  to  be  there  for  any  other  purpose ;  and, 
supposing  that  they  intended  that  the  risk  should  be  suspended 
whilst  she  was  there  for  that  purpose,  it  would  not  be  an  un- 
natural form  of  expression  to  say,  "the  risk  to  be  suspended 
while  vessel  is  at  Baker's  Island  loading."  And  we  think  that 
no  violence  is  done  to  the  language  used,  to  give  it  the  sense 
which  all  the  circumstances  of  the  case  indicate  that  it  must 
have  had  in  the  minds  of  the  parties. 

If  we  are  right  in  this  construction  of  the  contract,  there  can 
be  no  uncertainty  as  to  its  effect  upon  the  liability  of  the  under- 
writers. The  loss  clearly  accrued  at  a  time  when,  by  the  terms 
of  the  policy,  the  risk  was  suspended.  The  ship  sailed  in  ballast 
from  Honolulu  on  or  about  the  7th  of  November,  1867,  and  ar- 
rived at  Baker's  Island  on  the  afternoon  of  the  twentieth  day 
of  November,  1867.  She  came  to  her  mooring  in  safety,  and  her 
sails  were  furled,  shortly  after  which  a  heavy  gale  and  heavy 
surf  arose.  The  gale  and  surf  continued  with  violence  until  the 
3d  of  December,  1867,  when  the  ship  parted  her  moorings,  and 
was  totally  wrecked  and  lost.  At  no  time  after  her  arrival  at 
Baker's  Island  was  it  possible  to  discharge  ballast  to  receive 
cargo  or  to  commence  the  progress  of  loading.  The  violence 
of  the  winds,  current,  and  waves,  and  their  adverse  course  and 
direction,  prevented  the  ship  from  slipping  her  cables  and  get- 
ting to  sea,  or  otherwise  escaping  the  perils  that  surrounded  her. 

These  facts  are  indisputable;  and  they  show  that,  when  the 
loss  occurred,  the  vessel  was  at  Baker's  Island  for  the  purpose  of 
loading.  That  the  process  of  loading  had  not  actually  com- 
menced is  of  no  consequence.     The  suspension  of  the  risk  com- 
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menced  as  soon  as  the  vessel  arrived  at  the  island  and  was  safely- 
moored  in  her  proper  station  for  loading. 

The  appellee,  as  a  further  defense,  set  up  laches  in  bringing 
suit.  The  libel  was  not  filed  until  more  than  four  years  had 
elapsed  after  the  cause  of  action  had  accrued.  The  statute  of 
limitations  of  Maryland  requires  actions  of  account,  assumpsit, 
on  the  case,  etc.,  to  be  brought  within  three  years;  and  the  coun- 
sel for  the  appellee  insists  that  by  analogy  to  this  statute  the  ad- 
miralty court,  having  concurrent  jurisdiction  with  the  state 
courts  in  this  case,  should  apply  the  same  rule.  We  had  occa- 
sion, in  the  case  of  The  Key  City  (14  Wall.  653),  to  explain 
the  principles  by  which  courts  of  admiralty  are  governed  when 
laches  in  bringing  suit  is  urged  as  an  exception  in  cases  cog- 
nizable therein.  In  view  of  the  construction  which  we  have  given 
to  the  contract  in  this  case,  it  is  not  necessary  to  pass  upon  the 
precise  question  now  raised  by  the  appellee. 

It  is  also  unnecessary  to  examine  other  questions  which  were 
mooted  on  the  argument.  Decree  affirmed. 


SANBORN,  J.,  IN  BECK  &  CO.  v.  COLORADO,  ETC.,  CO. 
10  N.  S.  App.  465. 
It  is  a  general  principle  governing  the  construction  of  contracts 
that  stipulations,  as  to  the  time  of  their  performance,  are  not 
necessarily  of  their  essence  unless  it  clearly  appears  in  the  given 
case  from  the  expressed  stipulations  of  the  contract,  or  the  na- 
ture of  its  subject  matter,  that  the  parties  intended  performance 
within  the  time  fixed  in  the  contract  to  be  a  condition  precedent 
to  its  enforcement,  and  where  the  intention  of  the  parties  does 
not  so  appear,  performance  shortly  after  the  time  limited  on  the 
part  of  either  party  will  not  justify  a  refusal  to  perform  by  the 
party  aggrieved ;  but  his  only  remedy  will  be  an  action  or  coun- 
ter-claim for  the  damages  he  has  sustained  from  the  breach  of 
the  stipulations.  In  the  application  of  this  principle  to  the  cases 
as  they  have  arisen,  in  the  promulgation  of  the  rules  naturally 
deduced  from  it,  and  in  the  assignment  of  the  various  cases  to 
the  respective  classes  in  which  the  stipulation  as  to  the  time  of 
performance  is,  or  is  not,  deemed  of  the  essence  of  the  contract, 
the  controlling  consideration  has  been,  and  ought  to  be,  so  to 
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decide  and  classify  the  cases  that  unjust  penalties  may  not  be 
inflicted  or  unreasonable  damages  recovered.  .  .  .  The  cases  just 
referred  to  illustrate  two  well-settled  rules  of  law  which  have 
been  deduced  from  this  general  principle,  and  in  accordance 
with  which  this  case  must  be  determined.  They  are:  In  con- 
tracts of  merchants  for  the  sale  and  delivery,  or  for  the  manu- 
facture and  sale,  of  marketable  commodities  a  statement  descrip- 
tive of  the  subject  matter  or  some  material  incident,  such  as  the 
time  of  shipment,  is  a  condition  precedent,  upon  the  failure  or 
non-performance  of  which  the  party  aggrieved  may  repudiate 
the  whole  contract.  Norrington  v.  Wright,  115  U.  S.  188,  203 
(post,  p.  584)  ;  Cleveland  Rolling  Mill  v.  Rhodes,  121  U.  S.  255, 
261.  But  in  contracts  for  work  or  skill  and  the  materials  upon 
which  it  is  to  be  bestowed,  a  statement  fixing  the  time  of  per- 
formance of  the  contract  is  not  ordinarily  of  its  essence,  and  a 
failure  to  perform  within  the  time  stipulated  followed  by  sub- 
stantial performance  after  a  short  delay  will  not  justify  the  ag- 
grieved party  in  repudiating  the  entire  contract,  but  will  simply 
give  him  his  action  for  damages  for  the  breach  of  the  stipula- 
tion. Tayloe  v.  Sandiford,  7  Wheat.  13,  17;  Hambly  v.  Dela- 
ware, M.  &  V.  R.  Co.,  21  Fed.  Rep.  541,  544,  554,  557. 


CHAPTER   V. 

THE    DISCHARGE    OF    CONTRACT.* 

/.    By  Agreement — Waiver. 

COLLYER  &  CO.  v.  MOULTON  ET  AL. 

9  Rhode  Island,  90.    1868. 

Assumpsit.    Plea,  the  general  issue. 

Potter,  J.  The  plaintiffs  made  a  verbal  contract  with  the 
defendants,  then  partners,  to  build  a  machine.  The  work  was 
charged  as  fast  as  done,  and  the  materials  when  furnished.  After 
a  small  part  of  the  work  had  been  done,  the  firm  was  dissolved ; 
and  the  defendant  Moulton,  the  same  day,  gave  notice  of  it  to  the 
plaintiffs,  and  told  them  he  could  be  no  longer  responsible  for 
the  machine.  The  defendant  Moulton  claims  that  the  plaintiffs 
released  him  and  agreed  to  look  to  the  other  partner  for  pay- 
ment; but  this  the  plaintiffs  deny.  The  plaintiffs  went  on  and 
completed  the  machine,  and  then  sued  Bromley  alone  for  his 
claim,  but  discontinued  the  suit,  and  now  sue  both  the  former 
partners,  the  writ  having  been  served  on  Moulton  only. 

Where  two  parties  contract,  one  to  do  a  particular  piece  of 
work  and  the  other  to  pay  for  it,  the  latter  may,  at  any  time, 
countermand  the  completion  of  it,  and  in  such  case  the  former 
cannot  go  on  and  complete  the  work  and  claim  the  whole  price, 
but  will  be  entitled  only  to  pay  for  his  part  performance,  and  to 
be  compensated  for  his  loss  on  the  remainder  of  the  contract. 
Clark  V.  Marsiglia,  1  Denio,  317 ;  Durkee  v.  Mott,  8  Barb.  S.  C. 
423 ;  Hosmer  v.  Wilson,  7  Michigan,  294. 

In  the  present  case,  the  two  defendants,  although  the  partner- 
ship was  dissolved,  still  remain  joint  contractors  so  far  as  the 
plaintiff'  was  concerned ;  and  we  think  that  either  of  them  had  a 
right  to  countermand  the  order  before  completion,  and  then  the 

*  See  Sees.  486-500,  Vol.  4,  Cyclopedia  of  Law. 
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joint  contractors  would  have  remained  liablo  as  before  stated. 
But  the  defendant  Moulton  chiims  that  he  was  verbally  released 
by  the  plaintiffs  and  that  the  plaintiffs  agreed  to  look  to  the 
other  defendant,  Bromley,  alone  for  their  pay. 

There  is  some  apparent  inconsistency  in  the  language  used  in 
the  reports  and  text  w^-iters,  as  to  the  manner  in  which  a  simple 
contract  may  be  annulled.  We  think  the  rule  is  that  so  long  and 
so  far  as  the  contract  remains  executory  and  before  breach, 
it  may  be  annulled  by  agreement  of  all  parties ;  but  that  when  it 
has  been  broken  and  a  right  of  action  has  accrued,  the  debt  or 
damages  can  only  be  released  for  a  consideration ;  and  even 
so  far  as  it  remains  executory,  it  may  be  said  that  the  agreement 
to  annul  on  one  side  may  be  taken  as  the  consideration  for  the 
agreement  to  annul  on  the  other  side.  Dane,  5,  112 ;  Johnson  v. 
Reed,  9  Mass.  84 ;  Cummings  v.  Arnold,  3  Met.  486-9 ;  Richard- 
son V.  Hooper,  13  Pick.  446 ;  Blood  v.  Enos,  12  Vermont,  625. 

So  far,  therefore,  as  the  contract  in  the  present  case  remained 
unfinished  on  the  10th  of  February,  1865,  when  the  notice  was 
given  and  the  alleged  waiver  was  made,  we  may  consider,  either 
that  the  contract  was  annulled  or  waived  by  consent,  in  which 
case  (the  machine,  so  far  as  completed,  being  tendered  or  deliv- 
ered) the  plaintiff  could  claim  only  for  work  and  materials  to 
that  date  without  further  damages,  or  that  the  work  was  coun- 
termanded by  the  defendant  Moulton,  without  the  assent  of  the 
plaintiffs,  in  which  case  the  defendant  would  be  liable  for  the 
part  performed  and  for  the  loss  on  the  part  unperformed. 

We  consider  the  present  case  to  fall  under  the  firet  head,  the 
notice  to,  and  declarations  and  conduct  of  the  plaintiffs  amount- 
ing to  a  waiver  of  the  fulfillment  of  the  contract  as  first  made, 
that  is,  to  a  release  of  the  defendant  Moulton  for  the  part  still 
unperformed. 

But  the  claim  for  payment  for  the  part  performed  stands,  as 
we  have  seen,  on  a  different  ground.  Was  there  any  agreement 
to  release  Moulton  from  liability  for  this,  L  e.,  the  part  per- 
formed; and  if  so,  was  there  any  agreement  to  take  the  other 
partner's  individual  promise  in  lieu  of  the  promise  of  the  firm, 
or  anything  which  would  amount  to  a  consideration  for  the  re- 
lease of  the  firm  ? 
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If,  by  a  mutual  a^reoment  between  the  plaintiff  Collyer  and 
the  two  defendants,  iMoulton  had  been  released  from  his  liability 
for  the  work  already  done,  and  a  new  promise  made  by  Bromley, 
the  other  defendant,  to  pay  for  it,  this  would  have  been  a  valid 
release  for  a  valuable  consideration — one  debt  would  have  been 
substituted  for  the  other.    Thompson  v.  Percival,  5  B.  &  A.  925. 

But  we  cannot  find  sufficient  evidence  of  any  promise  on  the 
part  of  the  other  partner,  Bromley,  to  assume  the  liability ;  and 
if  there  was  none,  then  the  release  of  liability  for  the  work 
already  done  was  without  consideration,  as  it  is  not  claimed  that 
there  was  any  other  considt;ration.  We  cannot  find,  however, 
any  count  in  the  declaration  upon  which,  upon  this  view  of  the 
case,  we  can  allow  for  anything  except  labor  done  before  Feb- 
ruary 10th,  the  day  of  the  giving  of  the  notice. 

Judgment  for  plaintiff's  for  amount  so  found  due. 


Discharge  by  Agreement — Condition  Suhsequent. 

RAY  V.  THOMPSON. 

12  Gushing  {Mass.),  281.    1853. 

Assumpsit  for  the  price  of  a  horse  sold  to  defendant.  Defense, 
sale  on  condition  that  defendant  might  return  the  horse,  and  that 
he  had  returned  it.     Verdict  for  defendant. 

Plaintiff  offered  to  prove  that  defendant  has  so  abused  the 
horse  that  it  was  materially  injured  and  lessened  in  value  and 
the  plaintiff  had  refused  in  consequence  to  receive  it  back.  This 
evidence  was  excluded  and  plaintiff  excepted  to  the  ruling. 

By  the  Court.  The  evidence  offered  by  the  plaintiff'  ought  to 
have  been  admitted,  to  prove,  if  he  could,  that  the  horse  had  been 
abused  and  injured  by  the  defendant,  and  so  to  show  that  the 
defendant  had  put  it  out  of  his  power  to  comply  with  the  condi- 
tion, by  returning  the  horse.  The  sale  was  on  a  condition  sub- 
sequent; that  is,  on  condition  he  did  not  elect  to  keep  the  horse, 
to  return  him  within  the  time  limited.  Being  on  a  condition 
subsequent,  the  property  vested  presently  in  the  vendee,  defeasi- 
ble only  on  the  performance  of  the  condition.    If  the  defendant, 
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in  the  meantime,  disabled  himself  Ironi  performing  the  condition, 
— and  if  the  horse  was  substanti;illy  injured  by  the  defendant  by 
such  abuse,  he  would  be  so  disabled, — then  the  sale  became  abso- 
lute, the  obligation  to  pay  the  price  became  unconditional,  and 
the  plaintiff  mi^jht  declare  as  upon  an  indebitatus  assumpsit, 
without  setting  out  the  conditional  contract.  Moss  v.  Sweet,  3 
Eng.  Law  &  Eq.  311 ;  16  Ad  &  El.  N.  S.  493. 

New  trial  ordered. 


Form  of  Discharge  by  Agreement. — Modification  of  Common 

Law  Rule. 

ANDREWS,  J.,  IN  McCREERY  ET  AL.  v.  DAY  ET  AL. 

119  New  York  1.     1890. 

The  main  claim  in  the  action  is  to  recover  from  Garrison's 
estate,  under  the  contract  of  March  2,  1882,  for  a  share  of 
expenditures  made  by  the  plaintiffs  in  the  construction  of  the 
part  of  the  Pittsburgh,  Youngstown  and  Chicago  Railroad  be- 
tween Pittsburgh  and  Newcastle  Junction,  after  the  date  of  that 
contract,  and  before  the  execution  of  the  annulment  agreement. 
The  agreement  annulling  the  prior  contract  is  supported  by  an 
adequate  consideration.  The  new  obligation  which  Garrison 
assumed  under  the  contracts  of  October  25,  1882,  was  alone  a 
sufficient  consideration.  City  of  Memphis  v.  Brown,  20  "Wall. 
289.  There  was  a  consideration  also  in  the  mutual  agreement  of 
the  parties  to  the  prior  contract  (which  was  still  executory, 
although  in  the  course  of  performance)  to  discharge  each  other 
from  reciprocal  obligations  thereunder  and  to  substitute  a  new 
and  different  agreement  in  place  thereof. 

The  contract  of  March  2,  1882,  is  sealed,  while  the  agreement 
annulling  it  is  unsealed.  Upon  this  fact  the  plaintiff's  make  a 
point,  founded  on  the  doctrine  of  the  common  law,  that  a  con- 
tract under  seal  cannot  be  dissolved  by  a  new  parol  executory 
agreement,  although  supported  by  a  good  and  valuable  considera- 
tion, "for  every  contract  or  agreement  ought  to  be  dissolved  by 
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matter  of  as  high  a  nature  as  the  first  deed."  Countess  of  Rut- 
land's Case,  Coke,  Pt.  V.,  25  b.  The  application  of  this  rule 
often  produced  great  inconvenience  and  injustice,  and  the  rule 
itself  has  been  overlaid  with  distinctions  invented  by  the  judges 
of  the  common  law  courts  to  escape  or  mitigate  its  rigor  in  par- 
ticular cases.  But  in  equity  the  form  of  the  new  agreement  is 
not  regarded,  and  under  the  recent  blending  of  the  jurisdiction 
of  law  and  equity  and  the  right  given  by  the  modern  rules  of 
procedure  in  this  country  and  in  England  to  interpose  equitable 
defenses  in  legal  actions,  the  common  law  rule  has  lost  much  of 
its  former  importance.  A  recent  English  writer,  referring  to 
the  effect  of  the  common  law  Procedure  Acts  in  England,  says : 
"The  ancient  technical  rule  of  the  common  law,  that  a  contract 
under  seal  cannot  be  varied  or  discharged  by  a  parol  agreement, 
is  thus  practically  superseded."  Leake  on  Contracts,  802.  Courts 
of  equity  often  interfered  by  injunction  to  restrain  proceed- 
ings at  law  to  enforce  judgments,  covenants,  or  obligations 
equitably  discharged  by  transactions  of  which  courts  of  law  had 
no  cognizance.  2  Sto.  Eq.,  §  1573.  It  is  a  necessary  conse- 
quence of  our  changed  system  of  procedure,  that  whatever 
formerly  would  have  constituted  a  good  ground  in  equity  for 
restraining  the  enforcement  of  a  covenant,  or  decreeing  its  dis- 
charge, will  now  constitute  a  good  equitable  defense  to  an  action 
on  the  covenant  itself. 

It  was  one  of  the  subtle  distinctions  of  the  common  law  as  to 
the  discharge  of  covenants  by  matter  in  pais,  that  although  a 
specialty  before  breach  could  not  be  discharged  by  a  parol  agree- 
ment, although  founded  on  a  good  consideration,  nor  even  by  an 
accord  and  satisfaction,  yet  after  breach  the  damages,  if  unliqui- 
dated, could  be  discharged  by  an  executed  parol  agreement, 
because,  as  was  said,  in  the  latter  case  the  cause  of  action  is 
founded  "not  merely  on  the  deed,  but  on  the  deed  and  the  sub- 
sequent wrong."  Broom's  Legal  Maxims,  848,  and  cases  cited. 
The  absurd  results  to  which  the  common  law  doctrine  sometimes 
led  is  illustrated  by  the  case  of  Spence  v.  Healey  (8  Exch.  668), 
in  which  it  was  held  that  a  plea  to  an  action  on  covenant  for  the 
payment  of  a  sum  certain,  that  before  breach  defendant  satisfied 
the  covenant  by  the  delivery  to,  and  acceptance  by  the  plaintiff. 
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of  goods,  machinery,  etc.,  in  satisfaction,  was  bad,  Martin,  H., 
saying,  "I  am  sorry  I  am  compelled  to  agree  in  holding  that  the 
plea  is  bad.  It  is  difficult  to  see  the  correctness  of  the  reason 
upon  which  the  rule  is  founded."  I  suppose  there  can  be  no 
doubt  that  the  facts  presented  by  the  plea  in  the  ease  of  Spence 
V.  Healey  would  have  constituted  a  good  ground  for  relief  in 
equity.  The  technical  distinction  between  a  satisfaction  before 
or  after  breach,  seems  to  have  been  disregarded  in  this  State, 
and  a  new  agreement  by  parol,  followed  by  actual  performance 
of  the  substituted  agreement,  whether  made  and  executed  before 
or  after  breach,  is  treated  as  a  good  accord  and  satisfaction  of 
the  covenant.  Fleming  v.  Gilbert,  3  John.  530;  Lattimore  v. 
Harsen,  14  Id.  330;  Dearborn  v.  Cross,  7  Cow.  48;  Allen  v. 
Jaquish,  Cowen,  J.,  21  Wend.  633.  So,  also,  a  new  agreement, 
although  without  performance,  if  based  on  a  good  consideration, 
will  be  a  satisfaction,  if  accepted  as  such.  Kromer  v.  Heim,  75 
N.  Y.  574,  and  cases  cited. 

In  the  present  case  it  may  be  justly  said,  that  when  the 
agreement  annulling  the  contract  of  March  2,  1882,  was  exe- 
cuted, there  had  been  no  breach  by  Garrison  of  his  covenant 
therein,  as  he  had  not  been  called  upon  by  the  plaintiffs  to  pay 
his  share  of  the  construction  account.  But  it  was  the  plain 
intention  of  the  parties  that  the  new  arrangement,  then  entered 
into,  should  be  a  substitute  for  the  liability  of  Garrison,  present 
and  prospective,  under  the  contract  of  March  2,  1882.  The 
transaction  constituted  a  new  agreement  in  satisfaction  of  the 
prior  covenant,  and  was  accepted  as  such.  Moreover,  it  admitted 
by  the  reply  that  the  contracts  of  October  25,  1882,  were  carried 
out.  It  is  a  case,  therefore,  of  an  executory  parol  contract, 
made  in  substitution  of  the  prior  sealed  contract,  afterwards 
fully  executed,  which  clearly,  under  the  authorities  in  this  State, 
discharged  the  prior  contract. 

In  respect  to  the  claim  to  recover  interest  during  the  time  the 
payment  of  the  $150,000  was  delayed,  it  is  a  sufficient  answer 
that  the  complaint  admits  that  the  principal  sum  was  fully  paid 
prior  to  September  13,  1882.  The  claim  for  interest  did  not 
survive,  there  being  no  special  circumstances  to  take  the  case  out 
of  the  general  rule.  Cutter  v.  Mayor  &c.,  92  N.  Y.  166,  and 
cases  cited. 
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We  are  of  opinion  that  the  facts  admitted  in  the  pleadings 
disclose  that  there  was  no  right  of  action  and  that  the  complaint, 
for  this  reason,  was  properly  dismissed. 

The  judgment  should  therefore  be  affirmed.    All  concur. 

Judgment  affirmed* 


II.     Discharge  hy  Performance.— Performance. — Tender. 

GILLESPIE  TOOL  CO.  v.  WILSON  ET  AL. 

123  Pennsylvania  State,  19.     1888. 

Assumpsit  on  a  contract  for  drilling  a  well.  Defense,  non- 
performance.    Nonsuit.     Plaintiff  appeals. 

Plaintiff  agreed  to  drill  for  defendants  a  gas-well  2000  feet 
deep  and  five  and  five-eighths  inches  in  diameter.  In  case  salt 
water  w^as  struck,  the  well  was  to  be  eight  inches  in  diameter  in 
order  to  shut  off  the  salt  water.  A  well  was  dug  to  the  depth  of 
between  1500  and  1600  feet,  when,  owing  to  an  accident,  it  had 
to  be  abandoned.  Another  well  was  then  begun,  and  when  at  a 
depth  of  800  feet  plaintiff  was  notified  that  defendants  held  the 
contract  was  for  the  first  well  and  would  not  be  responsible  for 

*  "We  shall  not  question  the  rule  that  a  contract  or  covenant  under 
seal  cannot  be  modified  by  a  parol  unexecuted  contract.  Coe  v.  Hobby, 
72  N.  Y.  141;  Smith  v.  Kerr,  33  Hun,  567-571;  108  N.  Y.  31.  .  .  . 
The  reason  of  the  rule  was  founded  upon  public  policy.  It  was  not 
regarded  as  safe  or  prudent  to  permit  the  contract  of  parties  which 
had  been  carefully  reduced  to  writing  and  executed  under  seal  to  be 
modified  or  changed  by  the  testimony  of  witnesses  as  to  parol  state- 
ments or  agreements  of  parties.  Hence  the  rule  that  testimony  of 
parol  agreements  shall  not  be  competent  as  evidence  to  impeach, 
vary,  or  modify  written  agreements  or  covenants  under  seal.  But  the 
parties  may  waive  this  rule  and  carry  out  and  perform  the  agree- 
ments under  seal  as  changed  or  modified  by  the  parol  agreement,  thus 
executing  both  agreements;  and  where  this  has  been  done,  and  the 
parties  have  settled  with  a  full  knowledge  of  the  facts  and  in  the 
absence  of  fraud,  there  is  no  power  to  revoke  or  remedy  reserved  to 
either  party.  Munroe  v.  Perkins,  9  Pick.  298;  Lattimore  v.  Harsen,  14 
Johns.  329;  McCreery  v.  Day,  28  N.  Y.  S.  R.  597."— Haight,  J.,  in  Mc- 
Kenzie  v.  Harrison,  120  N.  Y.  260,  263,  264. 
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the  second.  Plaintiff  continued  and  drilled  the  second  well  to  a 
depth  of  2204  feet,  but  struck  salt  water  at  a  depth  of  1729  feet, 
and  to  case  this  off  reduced  the  hole  to  admit  of  casing  four 
and  one-quarter  inch  size.  Plaintiff'  claimed  a  substantial  per- 
formance on  the  ground  that  the  well  was  for  testing  the  terri- 
tory, and  that  for  this  purpose  a  four  and  one-quarter  inch  hole 
was  as  good  as  a  five  and  five-eighths  inch,  and  that  it  would  have 
been  a  useless  expense  to  ream  it  out  to  the  latter  diameter  when 
the  experiment  proved  that  the  territory  did  not  produce  gas. 

Mr.  Justice  Sterrett.  Plaintiff'  company  neither  proved  nor 
offered  to  prove  such  facts  as  would  have  warranted  the  jury  in 
finding  substantial  performance  of  the  contract  embodied  in  the 
written  proposition  submitted  to  and  accepted  by  the  defendants. 
In  several  particulars  the  work  contracted  for  was  not  done 
according  to  the  plain  terms  of  the  contract.  Nearly  one-half  of 
the  well  was  not  reamed  out,  as  required,  to  an  eight-inch 
diameter  so  as  to  admit  five  and  one-eighths  inch  casing  in  the 
clear.  About  180  feet  of  the  lower  section  of  the  well  also  was 
bored  four  or  four  and  one-quarter  inches  instead  of  five  and 
five-eighths  inches  in  diameter.  In  neither  of  these  particulars, 
nor  in  any  other  respect,  was  there  any  serious  difficulty  in  the 
way  of  completing  the  work  in  strict  accordance  with  the  terms 
of  the  agreement.  To  have  done  so  Avould  have  involved  nothing 
more  than  additional  time  and  increased  expense.  The  fact  was 
patent,  as  well  as  proved  by  undisputed  evidence,  that  a  four 
and  one-quarter  inch  well  would  not  discharge  as  much  gas  as 
one  five  and  five-eighths  inches  in  diameter.  It  is  no  answer  to 
say  that  for  the  purpose  of  testing  the  territory  a  four  and  our- 
quarter  inch  well  was  as  good  as  a  five  and  five-eighths  inch  well ; 
nor  that  reaming  out  the  well  to  the  width  and  depth  required 
by  the  contract  would  have  subjected  defendants  to  additional 
expense  without  any  corresponding  benefit.  That  was  their  own 
affair.  They  contracted  for  the  boring  of  a  well  of  specified 
depth,  dimensions,  etc.,  and  thej^  had  a  right  to  insist  on  at  least 
a  substantial  performance  of  the  contract  according  to  its  terms. 
That  was  not  done,  and  the  court  was  clearly  right  in  refusing 
to  submit  the  case  to  the  jury  on  evidence  that  would  not 
have  warranted  them  in  finding  substantial  performance  of  the 
contract. 
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The  equitable  doctrine  of  substantial  performance  is  intended 
for  the  protection  and  relief  of  those  who  have  faithfully  and 
honestly  endeavored  to  perform  their  contracts  in  all  material 
and  substantial  particulars,  so  that  their  right  to  compensation 
may  not  be  forfeited  by  reason  of  mere  technical,  inadvertent, 
or  unimportant  omissions  or  defects.  It  is  incumbent  on  him 
who  invokes  its  protection  to  present  a  case  in  which  there  has 
been  no  wilful  omission  or  departure  from  the  terms  of  his  con- 
tract. If  he  fails  to  do  so,  the  question  of  substantial  per- 
formance should  not  be  submitted  to  the  jury. 

The  offers  specified  in  the  third,  fourth,  and  fifth  assignments 

were  rightly  rejected.     The  proposed  evidence  was  irrelevant 

and  incompetent.    There  is  nothing  in  the  record  that  requires  a 

reversal  of  the  judgment. 

Judgment  affirmed.* 


KNIGHT  V.   ABBOTT. 

30  Vermont,  577.     1858. 


Book  account.  Defense,  tender.  Judgment  for  defendant. 
Plaintiff  appeals. 

Bennett,  J.  We  think  no  valid  tender  was  made.  It  seems 
all  that  was  done  was  that  the  defendant  remarked  to  the  plain- 
tiff', as  the  latter  was  passing  by  him,  '*I  want  to  tender  you  this 

*  "To  justify  a  recovery  upon  the  contract  as  substantially  performed, 
the  omissions  or  deviations  must  be  the  result  of  mistake  or  inadver- 
tence, and  not  intentional,  much  less  fraudulent;  and  they  must  be 
slight  or  susceptible  of  remedy,  so  that  an  allowance  out  of  the  contract 
price  will  give  the  other  party  substantially  what  he  contracted  for. 
They  must  not  be  substantial  and  running  through  the  whole  work,  so 
as  to  be  remediless,  and  defeat  the  object  of  having  the  work  done  in 
a  particular  manner.  And  these  are  questions  of  fact  for  the  jury  or 
trial  court.  Olmstead  v.  Beale,  19  Pick.  528;  Woodward  v.  Fuller,  80 
N.  Y.  312.  It  may  seem  a  harsh  doctrine  to  hold  that  a  man  who  has 
built  a  house  shall  have  no  pay  for  it,  but  the  other  party  can  well 
say:  'I  never  made  any  such  agreement.  I  agreed  to  pay  you  if  you 
would  build  my  house  in  a  certain  manner,  which  you  have  not  done.' 
The  fault  is  with  the  one  who  voluntarily  violates  his  contract." — 
Mitchell,  J.,  in  Elliott  v.  Caldwell,  43  Minn.  357,  360. 
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money  before  Mr.  Dodge  (at  the  same  time  holding  in  his  hands 
thirty-five  dollars  and  fifty  cents),  for  labor  you  have  done  for 
me,"  but  the  plaintiff  kept  along  with  his  team,  making  no  reply. 
The  defendant  named  no  sum  which  he  wished  to  tender,  nor  the 
amount  he  held  in  his  hands,  although  it  appeared  subsequently 
that  he  had  thirty-five  dollars  and  fifty  cents  in  his  hands.  It 
was  for  the  defendant  to  make  out  affirmatively  that  he  made  a 
legal  tender.  The  plaintifi:  was  under  no  obligation  to  stop  his 
team  to  make  inquiries,  or  to  have  a  siun  of  money  tendered  him ; 
and  unless  the  defendant  specified  the  amount  which  he  wished 
to  tender,  the  plaintifi:  could  not  determine  as  to  the  sufficiency 
of  the  sum,  and  no  refusal  by  the  plaintiff  to  receive  any  specific 
sum  of  money  could  be  predicated  upon  such  an  ofi:er  as  the  case 
shows  was  made.  All  that  the  case  legally  shows,  is  an  inten- 
tion on  the  part  of  the  defendant,  or  rather  a  willingness,  to 
make  a  tender.  If  no  tender  was  made  at  the  time  suggested 
there  is  no  occasion  to  inquire  about  its  being  kept  good. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment 
for  the  plaintiff,  for  the  sum  reported  by  the  auditors,  and  in 
terest. 


///.     Discharge  by  Breach. — (a)   Renunciation  in  toto  before 
Performance  Due* 

WINDMULLER  ET  AL.  v.  POPE  ET  AL. 
107  New  York,  674.    1887. 

This  was  an  action  to  recover  damages  for  alleged  breach  of 
a  contract  to  purchase  a  quantity  of  iron.  Verdict  for  plaintiffs. 
Judgment  affirmed  at  General  Term. 

In  January,  1880,  the  parties  entered  into  a  contract  for  the 
sale  by  plaintiffs  and  purchase  by  defendants  of  "about  twelve 
hundred  tons  of  old  iron,  Vignol  rails,  for  shipment  from  Europe 
at  sellers'  option,  by  sail  or  steam  vessels  to  New  York,  Philadel- 
phia, or  Baltimore,  at  any  time  from  May  1  to  July  15,  1880,  at 


*  See  Sec.  494,  Vol.  4,  Cyclopedia  of  Law. 
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thirty-five  dollars  per  ton,  .  .  .  deliverable  in  vessels  at  either 
of  the  above  ports  on  arrival."  On  or  about  June  12,  1880, 
defendants  notified  plaintiffs  that  they  would  not  receive  or  pay 
for  the  iron  or  any  part  of  it,  and  advised  that  plaintiffs  better 
stop  at  once  in  attempting  to  carry  out  the  contract.  Plaintiffs 
thereupon  sold  the  iron  abroad  which  they  had  purckased  to 
carry  out  the  contract. 

Per  Curiam.  We  think  no  error  is  presented  upon  the  record 
which  requires  a  reversal  of  the  judgment.  The  defendants  hav- 
ing on  the  12th  of  June,  1880,  notified  the  plaintiffs  that  they 
would  not  receive  the  iron  rails  or  pay  for  them,  and  having 
informed  them  on  the  next  day  that  if  they  brought  the  iron  to 
New  York  they  would  do  o  at  their  own  peril,  and  advised  them 
that  they  had  better  stop  at  once  attempting  to  carry  out  the 
contract,  so  as  to  make  the  loss  as  small  as  possible,  the  plaintiffs 
were  justified  in  treating  the  contract  as  broken  by  the  defendant 
at  that  time,  and  were  entitled  to  bring  the  action  immediately 
for  the  breach,  without  tendering  the  delivery  of  the  iron,  or 
awaiting  the  expiration  of  the  period  of  performance  fixed  by 
the  contract ;  nor  could  the  defendants  retract  their  renunciation 
of  the  contract  after  the  plaintiffs  had  acted  upon  it,  and  by  a 
sale  of  the  iron  to  other  parties  changed  their  position.  Dillon 
V.  Anderson,  43  N.  Y.  231 ;  Howard  v.  Daly,  61  Id.  362 ;  Ferris  v. 
Spooner,  102  Id.  12 ;  Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678 ; 
Cort  v.  Ambcrgate  &c.  Railway  Co.,  17  Ad.  &  El.  127 ;  Crabtree 
V.  Messersniith,  19  la.  179 ;  Benjamin  on  Sales,  §§  567,  568. 

The  ordinary  rule  of  damages  in  an  action  by  a  vendor  of  goods 
and  chattels,  for  a  refusal  by  the  vendee  to  accept  and  pay  for 
them,  is  the  difference  between  the  contract  price  and  the  market 
value  of  the  property  at  the  time  and  place  of  delivery.  Dana 
V.  Fiedler,  12  N.  Y.  40 ;  Dustan  v.  McAndrew,  44  Id.  72 ;  Cahen 
V.  Piatt,  69  Id.  348. 

All  concur.  Judgment  affirmed. 


DELAMATER  v.  MILLER.  177 


Discharge  hy  Breach. — (h)  Party  Having  so  Acted  as  to  Make 
it  Impossible  to  Fulfill  His  Promise. 

DELAMATER  v.  MILLER. 
1  Cowen  (N.  Y.),  75.     1823. 

Assumpsit  by  Miller  against  Delamater;  for  that  the  former 
had  exchanged  his  horse  with  one  Schermerhorn  for  his  (S. 's) 
watch,  which  was  in  Delamater 's  possession  at  his  (D.'s)  house; 
and  which  he,  being  present  at  the  contract,  agreed  to  keep  and 
deliver  to  Miller,  who  said  he  should  call  for  it  on  the  Saturday- 
following.  j\Iiller  did  not  demand  it  till  the  Sunday  following, 
when  Delamater  refused  to  deliver  it  assuming  to  retain  it  for  a 
dollar  due  him  from  Schermerhorn;  and  he  afterwards  gave  up 
the  watch  to  Schermerhorn,  who  sold  it.  Judgment  for  plaintiff. 

Curia.  The  defendant  was  not  bound  to  regard  the  demand  on 
Sunday  (vid.  Cowen 's  Treatise,  135,  and  the  cases  there  cited)  ; 
but  as  the  defendant  parted  with  the  watch,  and  thereby  put  it 
out  of  his  power  to  perform  the  contract,  the  plaintiff  was  ex- 
cused from  the  necessity  of  making  any  demand.  Sir  Anthony 
Main's  Case,  5  Rep.  21, — the  2nd  resolution  in  that  case. 

And  the  judgment  was  affirmed. 


Discharge  hy  Breach. — (c)  By  Renunciation  During  Perform- 
ance. 

CLARK  V.  MARSIGLIA. 
1  Denio  (N.  Y.),  317.     1845. 

Assumpsit  for  work,  labor,  and  material.  Plea,  non-assumpsit. 
Judgment  for  plaintiff.    Defendant  brings  error. 

Defendant  delivered  a  number  of  paintings  to  plaintiff  to  be 
cleaned  and  repaired  at  a  specified  price  for  each.  After  plain- 
tiff had  begun  work  on  them  defendant  directed  him  to  stop, 
but  plaintiff  persisted  and  claims  to  recover  for  the  whole.    The 
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court  charged  that  as  plaintiff  had  begun  the  work,  he  had  a 
right  to  finish  and  defendant  could  not  revoke  the  order. 

Per  Curiam.  The  question  does  not  arise  as  to  the  right  of 
the  defendant  below  to  take  away  these  pictures,  upon  which  the 
plaintiff  had  performed  some  labor,  without  payment  for  what 
he  had  done,  and  his  damages  for  the  violation  of  the  contract, 
and  upon  that  point  we  express  no  opinion.  The  plaintiff  was 
allowed  to  recover  as  though  there  had  been  no  countermand  of 
the  order;  and  in  this  the  court  erred.  The  defendant,  by 
requiring  the  plaintiff  to  stop  work  upon  the  paintings,  violated 
his  contract,  and  thereby  incurred  a  liability  to  pay  such 
damages  as  the  plaintiff  should  sustain.  Such  damages  would 
include  a  recompense  for  the  labor  done  and  materials  used, 
and  such  further  sum  in  damages  as  might,  upon  legal  princi- 
ples, be  assessed  for  the  breach  of  the  contract ;  but  the  plaintiff 
had  no  right,  by  obstinately  persisting  in  the  work,  to  make  the 
penalty  upon  the  defendant  greater  than  it  would  otherwise 
have  been. 

To  hold  that  one  who  employs  another  to  do  a  piece  of  work 
is  bound  to  suffer  it  to  be  done  at  all  events,  would  sometimes 
lead  to  great  injustice.  A  man  may  hire  another  to  labor  for  a 
year,  and  within  the  year  his  situation  may  be  such  as  to  render 
the  work  entirely  useless  to  him.  The  party  employed  cannot 
persist  in  working,  though  he  is  entitled  to  the  damages  conse- 
quent upon  his  disappointment.  So  if  one  hires  another  to  build 
a  house,  and  subsequent  events  put  it  out  of  his  power  to  pay  for 
it,  it  is  commendable  in  him  to  stop  the  work,  and  pay  for  what 
has  been  done  and  the  damages  sustained  by  the  contractor.  He 
may  be  under  a  necessity  to  change  his  residence ;  but  upon  the 
rule  contended  for,  he  would  be  obliged  to  have  a  house  which 
ho  did  not  need  and  could  not  use.  In  all  such  eases  the  just 
claims  of  the  party  employed  are  satisfied  when  he  is  fully 
recompensed  for  his  part  performance  and  indemnified  for  his 
loss  in  respect  to  the  part  left  unexecuted;  and  to  persist  in 
accimiulating  a  larger  demand  is  not  consistent  with  good  faith 
towards  the  employer.  The  judgment  must  be  reversed,  and  a 
venire  de  novo  awarded. 

Judgment  reversed. 
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IV.    Discharge  hy  Impossibility  of  Performance* 

ANDERSON  v.  MAY. 

50  Minnesota,  280.     1892. 

Action  for  price  of  seeds.  Defense,  damages  for  breach  of 
contract.    Verdict  for  plaintiff.    Defendant  appeals. 

GiLFiLLAN,  C.  J.  The  defendant  ha\nno:  alleged  as  a  counter- 
claim a  contract  in  June,  1890,  between  him  and  plaintiff,  where- 
by the  latter  agreed  to  sell  and  deliver  to  the  former,  on  or  before 
November  15th,  certain  quantities  of  specified  kinds  of  beans, 
and  that  he  failed  so  to  do  except  as  to  a  part  thereof,  the  plain- 
tiff, in  his  reply,  alleged  in  substance  that  the  contract  was  to 
deliver  the  beans  from  the  crop  that  he  should  raise  that  year 
from  his  market  gardening  farm  near  Red  Wing.  Upon  the  trial 
the  contract  was  proved  by  letters  passing  between  the  parties. 
From  these  it  fairly  appears  that  the  beans  to  be  delivered  were 
to  be  grown  by  plaintiff,  though  it  cannot  be  gathered  from  them 
that  he  was  to  grow  the  beans  on  any  particular  land.  They 
contain  no  restriction  in  that  respect.  There  can  be  no  question 
that,  if  grown  by  him,  and  of  the  kinds  and  quality  specified, 
defendant  would  have  been  obliged  to  accept  the  beans,  though 
not  groA^Ti  on  any  land  previously  cultivated  by  plaintiff.  The 
contract,  therefore,  was,  in  effect,  to  raise  and  sell  and  deliver 
the  quantities,  kinds,  and  quality  of  beans  specified — a  contract 
in  its  nature  possible  of  performance. 

As  an  excuse  for  not  delivering  the  entire  quantity  contracted 
for,  the  plaintiff  relies  on  proof  of  the  fact  that  an  early 
unexpected  frost  destroyed  or  injured  his  crop  to  such  extent 
that  he  was  unable  to  deliver  the  entire  quantity. 

What,  in  the  way  of  subsequently  arising  impossibility  for  the 
party  to  perform,  will  suffice  as  excuse  for  non-performance  of  a 
contract,  is  well  settled  in  the  decisions ;  the  only  apparent 
difference  in  them  arising  from  the  application  of  the  rules  to 
particular  circumstances.  The  general  rule  is  as  well  stated  as 
anywhere  in  2  Chit.  Cont.  1074,  thus:  "Where  the  contract  is  to 
do  a  thing  which  is  possible  in  itself,  or  where  it  is  conditioned 

*  See  Sec.  499,  Vol,  4,  Cyclopedia  of  Law. 
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on  any  event  which  happens,  the  promisor  will  be  liable  for  a 
breach  thereof,  notwithstanding  it  was  beyond  his  power  to  per- 
form it;  for  it  was  his  own  fault  to  run  the  risk  of  undertaking 
to   perform    an    impossibility,    when    he    might    have    provided 
against  it  by  his  contract.  And  therefore,  in  such  cases,  the  per- 
formance is  not  excused  by  the  occurrence  of  an  inevitable  acci- 
dent, or  other  contingency,  although  it  was  not  foreseen  by,  or 
within  the  control  of,  the  party. ' '    An  application  of  this  rule  is 
furnished  by  Cowley  v.  Davidson,  13  Minn.  92  (Gil.  86).   What 
is  sometimes  called  an  ' '  exception  to  the  rule ' '  is  where  the  con- 
tract is  implied  to  be  made  on  the  assumed  continued  existence 
of  a  particular  person  or  thing,  and  the  person  or  thing  ceases  to 
exist,  as,  where  it  is  for  personal  service,  and  the  person  dies,  or 
it  is  for  repairs  upon  a  particular  ship  or  building,  and  the  ship 
or  building  is  destroyed.     An  agreement  to  sell  and  deliver  at 
a  future  time  a  specified  chattel  existing  when  the  agreement  is 
made  would   come  under  this  exception.     The   exception   was 
extended  further  than  in  any  other  case  we  have  found  in  Howell 
v.  Coupland,  L.  R.  9  Q.  B.  462.    That  was  a  contract  to  sell  and 
deliver  a  certain  quantity  from  a  crop  to  be  raised  on  a  particular 
piece  of  land  and  the  entire  crop  was  destroyed  by  blight.    The 
court  held  the  contract  to  be  to  deliver  part  of  a  specific  thing, 
to  wit,  of  the  crop  to  be  grown  on  a  given  piece  of  land,  and  held 
it  to  come  within  the  rule  that,  where  the  obligation  depends  on 
the  assumed  existence  of  a  specific  thing,  performance  is  excused 
by   the   destruction    of   the   thing   without   the   parties'   fault. 
Without  intimating  whether  we  would  follow  that  decision  in  a 
similar  case,  we  will  say  that  the  ease  is  unlike  this,  in  that  in 
this  case  the  plaintiff  was  not  limited  or  restricted  to  any  par- 
ticular land.    It  was  not  an  undertaking  to  sell  and  deliver  part 
of  a  specific  crop,  but  a  general  undertaking  to  raise,  sell,  and 
deliver  the  specified  quantity  of  beans.     We  have  been  cited  to 
and  found  no  case  holding  that,  where  one  agrees  generally  to 
produce,  by  manufacture  or  otherwise,  a  particular  thing,  per- 
formance being  possible  in  the  nature  of  things,  he  may  be 
excused  from  performance  by  the  destruction,  before  completion 
or  delivery,  of  the  thing,  from  whatever  cause,  except  the  act  of 
the  other  party.     Applications  of  the  general  rule,  where  the 
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thing  agreed  to  be  produced  was,  before  completion,  destroyed 
without  the  party's  fault,  are  furnished  in  Adams  v.  Nichols,  19 
Pick.  275,  279;  School  Dist.  v.  Dauchy,  25  Conn.  530;  and  Trus- 
tees V.  Bennett,  27  N.  J.  Law,  513,  approved  and  followed  in 
Stees  V.  Leonard,  20  Minn.  494  (Gil.  448).  Where  such  causes 
may  intervene  to  prevent  a  party  performing,  he  should  guard 
against  them  in  his  contract. 

Order  reversed. 


HUGHES  V.  WAMSUTTA  MILLS. 
11  Allen  (Mass.),  201.    1865. 

Contract  for  work.    Verdict  for  plaintiff. 

Plaintiff  agreed  that  if  he  left  without  giving  two  weeks* 
notice  he  should  receive  nothing  for  wages  due.  He  was  arrested 
and  convicted  of  a  crime  and  sentenced  to  jail.  The  damage  to 
defendant  from  want  of  notice  was  greater  than  the  wages  due. 

BiGELOW,  C.  J.  The  question  at  issue  between  the  parties  to 
this  suit  depends  entirely  on  the  construction  of  the  contract 
under  which  the  plaintiff  was  employed.  This,  we  think,  is 
misapprehended  by  the  counsel  for  the  defendants.  The  inter- 
pretation which  he  seeks  to  put  on  the  stipulation  that  the 
plaintiff  was  to  receive  no  wages  if  he  left  the  defendants '  service 
without  giving  two  weeks'  previous  notice  of  his  intention  so  to 
do,  is  inconsistent  with  the  terms  of  the  stipulation,  and  too 
narrow  to  be  a  fair  or  reasonable  exposition  of  the  intention  of 
the  parties.  The  stipulation  clearly  had  reference  only  to  a 
voluntary  abandonment  of  the  defendants'  employment,  and  not 
one  caused  vi  majore,  whether  by  the  visitation  of  God  or  other 
controlling  circumstances.  Clearly  the  abandonment  must  have 
been  such  that  the  plaintiff  could  have  foreseen  it ;  he  could  give 
notice  only  of  such  departure  as  he  could  anticipate,  and  the 
stipulation  that  he  was  to  have  the  privilege  of  leaving  after 
giving  two  weeks'  notice  without  forfeiting  his  wages  implied 
that  the  forfeiture  was  to  take  place  only  when  it  would  be 
within  his  power  to  give  the  requisite  notice.  It  certainly  cannot 
be  contended  that  the  stipulation  was  absolute;  that  he  was  to 
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receive  no  wages  in  ease  of  leaving  without  notice,  whatever  may 
have  been  the  cause  of  his  abandonment  of  the  service.  It  is 
settled  that  absence  from  sickness  or  other  visitation  of  God 
would  not  work  a  forfeiture  of  wages  under  such  a  contract. 
Fuller  V.  Brown,  11  Met.  440.  Pari  ratione,  any  abandonment 
caused  by  unforeseen  circumstances  or  events,  and  which  at  the 
time  of  their  occurrence  the  person  employed  could  not  control 
or  prevent  from  operating  to  terminate  his  employment,  ought 
not  to  operate  to  cause  a  forfeiture  of  wages. 

It  may  be  said  that  in  the  case  at  bar  the  commission  of  the 
offense  for  which  the  plaintiff  was  arrested  was  his  voluntary  act, 
and  that  the  consequences  which  followed  after  it  and  led  to  his 
compulsory  departure  from  the  defendants'  service  are  therefore 
to  be  regarded  as  bringing  this  case  within  the  category  of  a 
voluntary  abandonment  of  his  employment.  But  the  difficulty 
with  this  argument  is,  that  it  confounds  remote  with  proximate 
causes.  The  same  argument  might  be  used  in  case  of  inability 
to  continue  in  service  occasioned  by  sickness  or  severe  bodily 
injury.  It  might  be  showTi  in  such  a  case  that  some  voluntary 
act  of  imprudence  or  carelessness  led  directly  to  the  physical 
consequences  which  disabled  a  party  from  continuing  his  service 
under  a  contract.  The  true  and  reasonable  rule  of  interpretation 
to  be  applied  to  such  contracts  is  this :  To  work  a  forfeiture  of 
wages,  the  abandonment  of  the  employer's  service  must  be  the 
direct,  voluntary  act,  or  the  natural  and  necessary  consequence 
of  some  volimtary  act  of  the  person  employed,  or  the  result  of 
some  act  committed  by  him  with  a  design  to  terminate  the  con- 
tract or  employment,  or  render  its  further  prosecution  impos- 
sible. But  a  forfeiture  of  wages  is  not  incurred  where  the  aban- 
donment is  immediately  caused  by  acts  or  occurrences  not  fore- 
seen or  anticipated,  over  which  the  person  employed  had  no 
control,  and  the  natural  and  necessary  consequence  of  which  was 
not  to  cause  the  termination  of  the  employment  of  a  party  under 
a  contract  for  services  or  labor. 

It  results  from  these  views  that  the  plaintiff  has  not  forfeited 
his  wages  by  any  breach  of  his  contract,  and  that  he  is  entitled 
to  recover  the  full  amount  due  to  him  for  services,  without  any 
deduction  for  damages  alleged  to  have  been  suffered  by  the 
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defendants  in  consequence  of  his  sudden  departure  from  their 

employment. 

Judgment  on  the  verdict. 


V.     Discharge  by  Operation  of  Law.     Merger. 

CLIFTON  V.  JACKSON  IRON  CO. 

74  Michigan,  183.     1889. 

Trespass.     Defendant  brings  error. 

Campbell,  J.  Plaintiff  sued  defendant  for  trespass  in  cutting 
his  timber  in  the  winter  of  1885-6.  The  defense  set  up  was  that 
the  timber,  though  on  plaintiff's  land,  belonged  to  defendant. 
This  claim  was  based  on  the  fact  that  on  September  22,  1877,  a 
little  more  than  eight  years  before  the  trespass,  defendant  made 
a  contract  to  sell  the  land  trespassed  on  to  plaintiff,  but  with  this 
reservation : 

"Reserving  to  itself,  its  assigns  and  corporate  successors,  the 
ownership  of  pine,  butternut,  hemlock,  beech,  maple,  birch,  iron- 
wood,  or  other  timber  suitable  for  sawing  into  lumber  or  for 
making  into  fire-wood  or  charcoal,  now  on  said  tract  of  land, 
and  also  the  right  to  cut  and  remove  any  or  all  of  said  timber, 
at  its  option,  at  any  time  within  ten  years  from  and  after  the 
date  of  these  presents." 

There  were  some  unimportant  provisions,  also,  not  now  mate- 
rial. Plaintiff  showed  that  on  November  4,  1885,  the  defendant 
conveyed  to  him  the  land  in  question  by  full  warranty  deed,  and 
with  no  exceptions  or  reservations  whatever.  The  testimony  of 
defendant's  agent,  w^ho  cut  the  land,  tended  to  prove  that  when 
the  cutting  was  done  the  defendant's  manager  did  not  dispute 
plaintiff's  title,  but  gave  the  agent  to  understand  that  it  belonged 
to  plaintiff,  but  that  some  arrangement  would  be  made  about  it ; 
that  plaintiff  was  then  absent,  and  there  was  no  conversation 
with  him  or  his  wife  on  the  subject.  The  bill  of  exceptions 
certifies  that  no  other  evidence  was  given  concerning  the  right  to 
cut  timber.     Upon  these  facts  the  court  held  that  the  deed 
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conveyed  the  right  in  the  timber  to  plaintiff,  and  that  he  owned  it. 
Had  no  deed  been  made,  it  is  agreed  that  the  reservation  would 
have  prevailed.  But  a  previous  contract  cannot  contradict  or 
control  the  operation  of  a  deed.  It  was  competent  for  defendant 
to  relinquish  any  contract  reservation,  and  a  deed  which  grants 
and  warrants  without  any  reservation  has  that  effect.  We  do  not 
hold  that  if  the  deed  were  so  made  by  some  mistake  within  the 
cognizance  of  equity  the  mistake  might  not  be  corrected.  Neither 
need  we  consider  whether,  after  such  a  deed,  there  might  not  be 
such  dealings  as  to  render  such  timber-cutting  lawful,  by  license, 
express  or  implied.  In  this  case  there  was  no  testimony  tending 
to  show  that  the  deed  was  not  supposed  and  intended  to  close  up 
all  the  rights  of  the  parties. 

The  judgment  must  be  affirmed. 


Discharge  hy  Operation  of  Law. — By  Alteration,  Destruction,  or 
Spoliation  of  Written  Instrument. 

CLOUGH  V.  SEAY  ET  AL. 
49  Iowa,  111.     1878. 

Action  on  promissory  note,  and  for  foreclosure  of  a  mortgage. 
Defense,  alteration,  by  cutting  off  from  the  bottom  the  words 
"we  will  pay  fifteen  per  cent  interest  in  addition  to  the  interest 
mentioned  in  the  above  note." 

Day,  J.  .  .  .  Appellants  insist  that  the  alteration  of  the 
note  was  fraudulent,  and  that,  therefore,  the  plaintiff  should  not 
be  permitted  to  recover  upon  the  original  consideration.  The 
answer  does  not  allege,  nor  does  the  court  find,  that  the  altera- 
tion was  fraudulent.  We  have  no  statement  that  the  abstract 
contains  all  the  evidence,  and  hence  we  cannot  review  the  findings 
of  the  court  upon  the  facts.  If,  however,  the  abstract  contains 
all  the  evidence,  and  the  ease  were  in  condition  to  be  tried  de 
710V0,  we  should  feel  impeUed  to  find  that  the  fact  of  alteration 
is  not  established  by  a  preponderance  of  evidence.  We  are  bound 
by  the  finding  of  the  court  that  there  was  a  material  alteration, 
but  we  cannot  go  beyond  that  finding,  and  find  the  further  fact 
that  the  alteration  was  fraudulent. 

Appellants  seem  to  insist,  however,  that  the  note  embraces 
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the  contract  of  the  parties,  and  supplies  the  place  of  any  implied 
promise  arising  out  of  the  borrowing  of  the  money,  and  that  the 
alteration  of  the  note,  however  innocently  made,  deprives  the 
plaintiff  of  any  right  to  recover  upon  the  original  consideration. 
We  believe  the  better  doctrine  to  be  opposed  to  this  view.  In 
Krause  v.  Meyer  (32  Iowa,  569)  both  parties  conceded  that  if 
the  alteration  was  innocently  made  the  plaintiff  might  recover 
upon  the  consideration  of  the  note.  Because  of  this  concession 
the  point  was  not  determined  in  that  case.  In  Vogle  et  al.  v. 
Ripper  (34  Illinois,  100),  which  was  an  action  to  foreclose  a 
mortgage  executed  to  secure  notes  which  had  been  altered  so  as 
to  draw  ten  instead  of  six  per  cent,  the  foHowing  language  is 
employed:  "In  a  court  of  equity  a  mortgage  is  regarded  as  an 
incident  of  the  debt,  and,  where  a  mortgagee  has  released 
or  discharged  the  debt  by  a  fraudulent  alteration  or  destruction 
of  the  written  evidence  of  it,  he  ought  not  to  be  permitted  to 
sustain  a  suit  for  its  recovery ;  but  where  the  alteration  was  not 
fraudulent,  although  the  identity  of  the  instrument  may  be  de- 
stroyed, we  think  it  should  not  cancel  the  debt,  of  which  the 
instrument  was  merely  the  evidence.  If  there  was  no  attempt 
to  defraud,  there  is  no  reason  why  a  court  should  not  assist  the 
creditor  so  far  as  it  can  consistently."  In  this  case  there  was  a 
decree  for  the  sum  due,  and  foreclosure  of  the  mortgage.  See 
also  Matteson  v.  Ellsworth,  33  Wis.  488.  In  Parsons  on  Notes 
and  Bills,  Vol.  2,  p.  572,  respecting  alterations  of  notes  inno- 
cently made,  it  is  said:  ''And  though  it  is  true  that  an  avoided 
note  destroyed  innocently  by  a  material  alteration  cannot  even 
be  the  evidence  of  the  original  debt,  it  does  not  destroy  the 
debt.  The  debt  is  still  obligatory,  and  may  be  recovered  by  a 
suit  on  the  original  cause  of  action."  The  case  of  Wheelock  v. 
Freeman  (13  Pickering,  165),  upon  which  appellants  rely,  was 
decided  upon  the  ground  that  the  alteration  was  fraudulent. 

It  is  claimed  that  the  court  erred  in  decreeing  the  fore- 
closure of  the  mortgage,  the  note,  which  it  was  executed  to  secure, 
having  been  rendered  void  by  a  material  alteration.  We  think 
this  action  of  the  court  was  right.  See  Vogle  v.  Ripper,  34  Illi- 
nois, 100 ;  Sloan  v.  Rice,  41  Iowa,  465. 

Affirmed. 
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BLADE  V.  NOLAND. 

12  Wendell  (N.  Y.),  173.     1834. 

Error  from  the  Jefferson  common  pleas. 

Noland  sued  Blade  in  a  justice's  court,  and  declared  on  a  note 
destroyed  or  lost,  and  for  work  and  labor.  The  defendant  pleaded 
the  general  issue  and  gave  notice  of  set-off.  The  plaintiff  called 
a  witness,  and  proved  by  him  that  the  defendant  previous  to  4th 
March,  1832,  gave  the  plaintiff  a  note  for  $24.80,  payable  in  three 
months,  for  wages  due  to  him  for  work  done  for  the  defendant. 
The  plaintiff'  himself  was  then  sworn,  to  prove  the  loss  of  the 
note,  and  testified  that  he  burnt  it  up  the  next  morning  after  it 
was  given.  A  witness  called  by  the  defendant  also  gave  testi- 
mony tending  to  show  that  the  note  was  burnt  by  the  plaintiff  on 
the  day  after  it  was  given.  There  however  was  proof  that  the 
note  was  in  existence  subsequent  to  the  day  on  which  the  plain- 
tiff alleged  it  was  destroyed.  There  was  also  evidence  of  pay- 
ments by  the  defendant  on  account.  The  justice  rendered 
judgment  in  favor  of  the  plaintiff  for  $18,  besides  costs.  The 
common  pleas  of  Jefferson,  on  certiorari,  affirmed  the  judgment 
of  the  justice.    The  defendant  sued  out  a  writ  of  error. 

Nelson,  J.  I  concede  the  rule  insisted  on  by  the  counsel  for 
the  plaintiff  below,  to  the  fullest  extent,  borne  out  by  the 
authorities,  and  they  are  numerous ;  and  still  am  of  opinion  that 
the  plaintiff  did  not  give  such  proof  of  the  loss  of  the  note  as  to 
justify  the  secondary  proof  of  its  contents,  or  to  entitle  him  to 
resort  to  the  original  consideration.  If  there  had  been  satisfac- 
tory proof  of  the  lose  or  destruction  of  the  note,  the  omission  to 
give  a  bond  of  indemnity  under  the  statute  (2  R.  S.  406,  §§  75, 
76)  would  not  have  interfered  with  the  recovery;  for  the  pro- 
vision of  the  statute  on  this  subject  is  limited  to  negotiable  paper. 
There  is  no  evidence  that  the  note  in  question  was  negotiable,  and 
it  seems  to  be  settled  that  the  court  will  not  presume  a  lost  note 
to  be  negotiable.    10  Johns.  R.  104 ;  3  Wendell,  344. 

The  proof  is,  that  the  plaintiff  deliberately  and  voluntarily 
destroyed  the  note  before  it  fell  due,  and  there  is  nothing  in  the 
case  accounting  for,  or  affording  any  explanation  of  the  act, 
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consistent  with  an  honest  or  justifiable  purpose.  Such  explana- 
tion the  plaintiff  was  bound  to  give  affirmatively,  for  it  would  be 
in  violation  of  all  the  principles  upon  which  inferior  and  secon- 
dary evidence  is  tolerated,  to  allow  a  party  the  benefit  of  it  who 
has  wilfully  destroyed  the  higher  and  better  testimony.  The 
danger  of  this  very  abuse  of  a  relaxation  of  the  general  rule 
greatly  retarded  its  introduction  into  the  law  of  evidence,  and 
it  was  for  a  long  time  confined  to  a  few  extreme  cases,  such  as 
burning  of  houses,  robbing,  or  some  unavoidable  accident.  It 
was  contended  by  Chancellor  Lansing,  in  the  case  of  Livingston 
v.  Rogers  (2  Johns.  Cas.  488),  after  an  examination  of  all  the 
leading  cases  on  the  subject,  that  secondary  evidence  was  not 
gidmissible  to  prove  the  contents  of  a  paper,  where  the  original 
had  been  lost  by  the  negligence  or  laches  of  the  party  or  his 
attorney.  He  failed  to  convince  the  court  of  errors  to  adopt  his 
views  in  a  case  where  the  negligence  was  not  so  great  as  to  create 
suspicion  of  design.  Further  than  this  I  could  not  consent  to 
extend  the  rule.  I  have  examined  all  the  cases  decided  in  this 
court,  where  this  evidence  has  been  admitted,  and  in  all  of  them 
the  original  deed  or  writing  was  lost,  or  destroyed  by  time,  mis- 
take, or  accident,  or  was  in  the  hands  of  the  adverse  party. 
Where  there  was  evidence  of  the  actual  destruction  of  it,  the  act 
was  shown  to  have  taken  place  under  circumstances  that  repelled 
all  inference  of  a  fraudulent  design.  2  Johns.  Cas.  488  ;  2  Caines, 
363;  10  Johns.  R.  374,  363;  11  Id.  446;  8  Id.  149;  3  Cowen,  303; 
8  Id.  77;  3  Wendell,  344;  Peak's  Ev.  972  (Am.  ed.)  ;  10  Co.  88, 
Leyfield's  case;  3  T.  R.  151;  8  East,  288,  9;  Gilb.  Ev.  97. 

In  Lej^eld's  case  Lord  Coke  gives  the  obvious  reasons  why 
the  deed  or  instrument  in  writing  should  be  produced  in  court: 
1.  To  enable  the  court  to  give  a  right  construction  to  it  from  the 
words;  2.  To  see  that  there  are  no  material  erasures  or  inter- 
lineations ;  3.  That  any  condition,  limitation,  or  power  of  revoca- 
tion may  be  seen ;  for  these  reasons  oyer  is  required  in  pleading 
a  deed.  But  he  says,  in  great  and  notorious  extremities,  as  by 
casualty  of  fire,  etc.,  if  it  shall  appear  to  the  judges  that  the 
paper  is  burnt,  it  may  be  proved  by  witnesses  so  as  not  to  add 
affliction  to  affliction. 

The  above  is  in  brief  the  foundation  of  the  rule  in  these  cases 
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of  secondary  proof  of  instruments  in  writing,  and  it  has  been 
much  relaxed  and  extended  in  modern  times  from  necessity,  and 
to  prevent  a  failure  of  justice ;  yet  I  believe  no  case  is  to  be  found 
where,  if  a  party  has  deliberately  destroyed  the  higher  evidence, 
without  explanation  showing  affirmatively  that  the  act  was  done 
with  pure  motives,  and  repelling  every  suspicion  of  a  fraudulent 
design,  that  he  has  had  the  benefit  of  it.  To  extend  it  to  such  a 
case  would  be  to  lose  sight  of  all  the  reasons  upon  which  the  rule 
is  founded,  and  to  establish  a  dangerous  precedent.  We  know  of 
no  honest  purpose  for  which  a  party,  without  any  mistake  or 
misapprehension,  would  deliberately  destroy  the  evidence  of  an 
existing  debt ;  and  we  will  not  presume  one. 

From  the  necessity  and  hardship  of  the  case,  courts  have 
allowed  the  party  to  be  a  competent  witness  to  prove  the  loss  or 
destruction  of  papers;  but  it  would  be  an  unreasonable  indul- 
gence, and  a  violence  of  the  just  maxim  that  no  one  shall  take 
advantage  of  his  own  wrong,  to  permit  this  testimony  where  he 
has  designedly  destroyed  it. 

Judgment  reversed. 
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LAW   OF   PARTNERSHIPS 


CHAPTER  I. 

THE    FORMATION    OF    PARTNERSHIPS* 

What  Will  Constitute  a  Partnership. 

THE  QUEEN  v.  ROBSON. 
English  Law  Reports,  16  Q.  B.  D.  137.     1885. 

The  prisoner  was  tried  and  convicted  on  an  indictment  framed 
under  31  &  32  Viet.  c.  116,  s.  1,  charging  that  he,  being  a  mem- 
ber of  a  copartnership  called  the  Bedlington  Colliery  Young 
Men's  Christian  Association  (hereafter  called  the  association), 
feloniously  did  embezzle  three  several  sums  of  money  of  and 
belonging  to  the  said  copartnership. 

The  object  of  the  association  was,  to  use  the  language  of  one  of 
its  printed  rules,  "the  extension  of  the  Kingdom  of  the  Lord 
Jesus  Christ  among  young  men  and  the  development  of  their 
spiritual  life  and  mental  powers."  It  was  composed  of  members 
and  associates.  The  number  of  members  did  not  exceed  twenty. 
Any  person  was  eligible  for  membership  "who  gave  decided  evi- 
dence of  his  conversion  to  God,"  but,  before  he  could  become  a 
member,  he  must  be  proposed  and  seconded  by  two  members  of 
the  association  and  elected  by  the  committee  on  their  being  satis- 
fied as  to  his  suitability.  Trustees  for  the  time  being  in  whom 
the  real  property  belonging  to  the  association  was  vested  became 
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members  by  virtue  of  their  appointment  as  trustees.  Members 
were  required  to  subscribe  three  shillings  per  annum.  The 
affairs  of  the  association  were  in  the  hands  of  a  general  com- 
mittee of  management,  consisting  of  a  president,  two  vice  presi- 
dents, a  treasurer,  two  secretaries,  and  at  least  nine  members. 
The  committee  had  power  to  suspend  or  expel  any  member  whose 
conduct  was  found  inconsistent  in  their  judgment  with  the 
Christian  character.  The  agencies  for  the  attainment  of  the  ob- 
jects of  the  association  were,  1st,  the  personal  efforts  of  the 
members;  2d,  devotional  meetings;  3d,  social  meetings;  4th, 
classes  for  Biblical  instruction;  5th,  the  delivering  of  addresses 
and  lectures ;  and,  6th,  the  diffusion  of  Christian  and  other  suit- 
able literature. 

Before  the  first  of  the  oft'enses  charged  against  the  prisoner 
was  committed,  the  members  of  the  association  proposed  to  build 
and  afterward  built  a  hall  or  place  of  meeting  for  the  purposes 
of  the  association  at  a  cost  of  nearly  £200,  of  which  about  £40 
was  still  owing.  To  this  building  every  member  had  the  right 
of  entry  and  was  entitled  to  a  latch-key. 

The  prisoner  became  a  member  of  the  association  in  1878,  and 
had  continued  to  be  a  member  up  to  the  time  of  the  trial.  As 
and  being  such  member  he  solicited  and  obtained  for  the  associa- 
tion from  divers  persons  many  sums  of  money  as  donations  or 
subscriptions  on  account  of  and  for  the  general  purposes  of 
the  association,  toward  the  building  fund,  and  toward  the  liquid- 
ation of  the  aforesaid  debt  of  £40.  Three  of  these  sums  it  was 
that  the  prisoner  was  charged  with  and  found  guilty  of  em- 
bezzling. 

If  the  association  was  a  copartnership  within  the  meaning 
of  31  &  32  Vict.  c.  116,  s.  1,  the  conviction  was  to  stand  affirmed. 
If  it  was  not  the  conviction  was  to  be  reversed. 

Lord  Coleridge,  C.  J.  It  seems  to  me  that  this  conviction 
cannot  be  supported.  I  cannot  find  any  authority  throwing  any 
doubt  on  the  accuracy  of  the  passage  in  Lindley  on  Partnership, 
which  makes  the  participation  in  profits  essential  to  the  English 
idea  of  partnership,  and  states  that,  although  in  former  times 
the  word  "copartnership"  was  used  in  the  sense  of  "co-owner- 
ship," the  modern  usage  has  been  to  confine  the  meaning  of  the 
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term  to  societies  formed  for  jjain.  A  number  of  definitions  given 
by  writers  from  all  parts  of  the  world  are  appended  to  the  pas- 
sage, and  in  all  of  them  the  idea  involved  appears  to  be  that  of 
joint  operation  for  the  sake  of  gain.  The  association  in  the 
present  ease  is  not  a  copartnership  in  any  sense  of  the  word  into 
which  the  notion  of  co-operation  for  the  purpose  of  gain  enters. 
We  must  construe  the  word  "copartnership"  as  used  in  the  act 
according  to  the  meaning  ordinarily  attached  to  it  by  the  deci- 
sions and  text-books  on  the  subject.  This  association  does  not 
come  within  that  meaning.  The  only  point  reserved  for  us  is 
whether  this  association  is  a  copartnership  within  the  act.  Inas- 
much as  we  are  of  opinion  that  it  is  not,  the  conviction  must  be 
reversed. 

Denman,  J.  I  am  of  the  same  opinion.  The  word  "copart- 
nership" in  the  act  must  be  construed  according  to  the  well- 
known  legal  meaning  of  the  term.  If  the  section  had  only  men- 
tioned the  case  of  a  copartnership  I  should  have  thought  it  im- 
possible to  say  that  this  case  was  within  the  statute.  The  con- 
clusion to  which  we  come  is,  in  my  opinion,  much  strengthened 
by  the  fact  that  the  section  contains  another  expression  which 
covers  the  case  of  co-ownership  where  there  is  no  copartnership. 
Here  we  are  dealing  only  with  the  term  "copartnership,"  for 
the  only  question  reserved  is  whether  this  association  was  a  co- 
partnership within  the  section.  I  am  clearly  of  the  opinion  that 
it  was  not. 

Field,  Hawkins,  and  Wills,  JJ.,  concurred. 

Conviction  reversed. 


When  Partnership  Will  Result  from  Attempted  Incorporation.* 

KAISER  V.  LAWRENCE  SAVINGS  BANK. 

56  Iowa  104,  8  N.  W.  Kcp.  772,  11  Am.  Rep.  85.     1881. 

Action  by  Kaiser  against  a  number  of  persons,  of  w^hom  Hoag 
alone  was  served  with  process  to  hold  them  liable  as  partners 

•  See  Sec.  517,  Vol.  4,  Cj'clopedia  of  Law. 
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doing  business  as  the  Lawrence  Savings  Bank.  Defense  that  the 
bank  was  a  corporation  under  the  laws  of  Kansas,  and  that  there- 
fore the  defendant  was  not  personally  liable.  Verdict  for  plain- 
tiff  and  Iloag  appeals. 

Adams,  C.  J.  The  evidence  tends  to  show  that  certain  in- 
dividuals attempted  in  good  faith  to  become  incorporated  under 
the  laws  of  Kansas  for  the  purpose  of  doing  business  as  a  sav- 
ings bank,  and  subscribed  for  shares  in  the  supposed  corporation. 
For  several  years  they  did  business  as  a  savings  bank,  under  the 
supposition  that  they  were  duly  incorporated.  Prior  to  the 
time  that  plaintiff  became  a  creditor  of  the  bank,  the  defendant 
Hoag  purchased  an  interest  in  the  bank,  and  remained  the  owner 
of  such  interest  from  that  time  forward.  The  question  presented 
is  whether  the  shareholders  so  far  complied  with  the  incorpora- 
tion laws  of  Kansas  as  to  become  incorporated  and  secure  an 
exemption  from  individual  liability,  and  if  they  did  not  strictly 
become  incorporated  whether  the  fact  that  they  did  business 
as  a  corporation,  not  only  with  the  general  public  but  with  the 
plaintiff,  was  sufficient  to  secure  to  them  exemption  from  in- 
dividual liability. 

(The  court  here  considered  the  statutory  requirements  and 
held  that  the  papers  executed  and  filed  by  the  shareholders  were 
defective  both  in  form  and  substance.) 

The  defendant  insists,  however,  that  in  order  to  establish  the 
corporate  existence  of  the  Lawrence  Savings  Banks  as  against 
plaintiff  it  is  sufficient  to  show  authority  to  create  the  corpora- 
tion, a  bona  fide  attempt  on  the  part  of  the  corporators  to  become 
incorporated,  and  the  doing  of  business  as  a  corporation.  In 
support  of  this  proposition  the  defendant  cites  The  Buffalo  & 
Alleghany  Railroad  Co.  v.  Gary,  26  N.  Y.  77.  In  that  ca^e 
the  court  said,  "that  if  the  papers  filed  are  colorable,  but  so 
defective  that,  in  a  proceeding  on  the  part  of  the  State  against 
it,  it  would  for  that  reason  be  dissolved,  yet  by  the  acts  of  user 
under  such  organization  it  becomes  a  corporation  de  facto,  and 
no  advantage  can  be  taken  of  such  defect  in  its  constitution 
collaterally  by  any  person."  Substantially  the  same  doctrine 
was  enunciated  in  Krutz  v.  The  Paola  Town  Co.,  20  Kan.  403, 
and  Pape  v.  The  Capitol  Bank,  20  Kan.  440,  27  Am.  Rep.  182. 
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It  should  be  observed,  however,  that  in  those  cases  the  defendant 
set  up  a  want  of  incorporation  of  the  plaintiff  and  sought  to 
escape  liability  upon  that  ground.  In  the  case  at  bar  the  de- 
fendant sets  up  exemption,  averring  that  the  attempt  to  become 
incorporated  and  the  doing  of  business  under  a  claim  of  incor- 
poration were  sufficient  to  create  the  exemption. 

It  will  be  seen  at  once  that  the  principle  involved  in  those 
cases  is  essentially  different  from  that  in  the  case  at  bar. 

It  is  hardly  necessary  to  say  that  where  incorporation  has 
once  taken  place  no  act  of  forfeiture  can  be  set  up  in  a  collateral 
action,  until  forfeiture  has  been  judicially  declared  in  an  action 
brought  for  that  purpose.  See  Angell  &  Ames  on  Corporations, 
Sec.  636,  and  cases  cited.  But  the  principle  involved  in  those 
cases  is  essentially  different  from  that  in  the  case  at  bar. 

In  Humphreys  v.  Mooney,  5  Colorado,  282,  a  creditor  of  an 
assumed  corporation  sought  to  hold  a  member  as  a  partner. 
It  was  held  that  as  his  right  of  action  was  based  upon  an  express 
contract  with  the  assumed  corporation  he  was  estopped  to  deny 
that  it  was  in  fact  a  corporation.  The  doctrine  of  that  case  is 
substantially  that  relied  upon  by  the  defendant.  But  it  seems 
to  us  that  it  is  not  sustained  by  the  weight  of  authority.  The 
court  cited  in  support  of  the  decision,  Eaton  v.  Aspinwall,  19 
N.  Y.  121,  and  Buffalo,  etc.,  R.  R.  Co.  v.  Cary,  26  N.  Y.  77,  but 
neither  of  the  cases,  it  appears  to  us,  is  in  point. 

There  may,  indeed,  be  certain  irregularities,  or  omissions  to 
comply  with  provisions  merely  directory,  which  would  be  suffi- 
cient to  sustain  an  action  brought  to  declare  a  forfeiture,  but 
insufficient  to  sustain  a  collateral  action  brought  to  enforce  an 
individual  liability  of  a  member.  But  where  the  attempt  at 
incorporation  is  under  a  general  law,  and  there  is  a  non-compli- 
ance with  the  law  in  a  material  respect,  there  is,  we  think,  such 
want  of  incorporation  that  exemption  from  individual  liability 
is  not  secured.  In  Mokelumne  Hill  Mining  Co.  v.  Woodbury,  14 
Cal.  424,  73  Am.  Dec.  658,  the  court  said:  ''There  is  a  broad 
and  obvious  distinction  between  such  acts  as  are  declared  to  be 
necessary  steps  in  the  process  of  incorporation,  and  such  as  re- 
quired of  the  individuals  seeking  to  become  incorporated,  but 
which  are  not  made  prerequisites  to  the  assumption  of  corporate 


194  THE  FORMATION  OF  PARTNERSHIPS. 

powers.  In  respect  to  the  former,  any  material  omission  will  be 
fatal  to  the  existence  of  the  corporation,  and  may  be  taken  ad- 
vantage of  collaterally  in  any  form  in  which  the  fact  of  incor- 
poration can  properly  be  called  in  question." 

Hurt  V.  Salisbury,  55  Mo.  310,  was  an  action  brought  upon 
a  promissory  note  purporting  to  be  executed  by  the  directors 
of  the  North  Missouri  Central  District  Stock,  Agricultural  and 
Mechanical  Association.  The  action  was  brought  against  the 
directors  upon  the  ground  that  the  association  was  not  incor- 
porated at  the  time  the  note  was  given,  and  that  the  directors 
were,  therefore,  individually  liable.  It  appeared  that  the  asso- 
ciation at  the  time  the  note  was  given  was  fully  incorporated 
in  every  respect  except  that  it  had  failed  to  file  its  articles 
of  incorporation  with  the  secretary  of  state,  as  the  statutes  re- 
quired.   It  was  held  that  the  directors  were  individually  liable. 

In  Bigelow  v.  Gregory,  et  al.,  73  111.  197,  the  defendants  were 
held  liable  as  partners  for  goods  sold  to  an  assumed  corporation 
of  which  they  were  members.  The  defect  in  the  incorporation 
consisted  in  a  failure  to  file  the  articles  of  incorporation  with 
the  clerk  of  the  city  where  the  corporation  was  to  transact  its 
business. 

In  that  ease  the  court  said :  ' '  There  is  a  manifest  difference 
where  a  corporation  is  created  by  a  special  charter,  and  there 
have  been  acts  of  user,  and  where  individuals  seek  to  form  them- 
selves into  a  corporation  under  a  general  law.  In  the  latter  case 
it  is  only  in  pursuance  of  the  provisions  of  the  statute  for  such 
purpose  that  corporate  existence  can  be  acquired.  And  there 
would  seem  to  be  a  distinction  between  a  case  where,  in  a  suit 
between  a  corporation  and  a  stockholder  or  other  indi\aduals, 
the  plea  of  nul  tiel  corporation  is  set  up  to  defeat  a  liability 
which  he  may  have  contracted  with  the  other,  and  the  case  of  a 
suit  against  individuals  who  claimed  exemption  from  individual 
liability  on  the  ground  of  their  having  become  a  corporation 
formed  under  the  provisions  of  a  general  statute.  In  the  latter 
case  a  stricter  measure  of  compliance  with  statutory  require- 
ments will  be  required  than  in  the  former."  This  is  a  late 
decision,  and  seems  to  have  been  made  with  a  full  recognition 
of  the  authorities  claimed  to  hold  an  adverse  doctrine. 
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See  also,  Abbott  v.  Omaha  Smelting  Co.,  4  Neb.  416,  and  Har- 
ris V.  McGregor,  29  Cal.  125. 

In  our  opinion,  the  proprietors  of  the  Lawrence  Savings  Bank 
failed  to  become  incorporated,  and  there  was  nothing  in  what 
they  did  or  claimed  which  can  properly  be  held  as  sulHcient  to 
secure  them  exemption  from  individual  liability. 

The  judgment,  therefore,  of  the  District  Court  must  be 
affirmed. 


EATON  V.  WALKER. 

76  Mich.  579,  43  N.  W.  Rep.  638.     1889. 

This  action  was  brought  by  Eaton  against  Walker,  Hopkins 
and  Livingston,  to  recover  the  sum  of  $3,562.68,  alleged  to  be 
due  from  them.  There  was  no  dispute  as  to  the  amount.  The 
defense  was  that  the  debt  was  contracted  by  and  due  from  the 
corporation  of  Walker,  Hopkins  &  Co.,  of  which  the  defendants 
were  the  members,  but  which  had  become  insolvent.  Prior  to  the 
organization  of  Walker,  Hopkins  &  Co.,  the  defendant  Walker, 
with  others,  had  carried  on  a  partnership  business  under  the  firm 
name  of  Walker,  Summer  &  Co.  Plaintiff  had  had  dealings  with 
both  concerns.  Hopkins  and  Livingston  had  no  connection  with 
the  business  of  Walker,  Siunmer  &  Co.  Defendants  had  as- 
sumed to  organize  as  a  corporation  under  a  statute  purporting 
to  authorize  such  organization,  and  had  done  all  that  was  neces- 
sary to  comply  with  the  statute.  Defendants  Livingston  and 
Hopkins  had  paid  in  cash  for  their  stock,  and  Walker  had  turned 
in  the  assets  of  Walker,  Summer  &  Co.,  of  which  he  had  become 
the  owner.  The  court  below  found  that  the  plaintiff  had  dealt 
with  Walker,  Hopkins  &  Co.,  as  a  corporation,  and  that  the  debt 
sued  upon  was  due  from  the  corporation  as  such.  The  plaintiff 
contended  that  the  statute  under  which  defendants  had  assiuned 
to  organize  as  a  corporation  was  unconstitutional,  because  it 
violated  the  constitutional  pro\'ision  that  ''no  law  shall  embrace 
more  than  one  object,  which  shall  be  embraced  in  its  title."  The 
Supreme  Court  held  the  statute  unconstitutional  for  this  reason. 

Long,  J.,   (after  declaring  the  statute  unconstitutional,  and 
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commenting  on  the  facts  and  argument  of  counsel)  :  It  is  un- 
doubtedly well  settled  that  a  person  who  has  entered  into  con- 
tract relations  with  a  de  facto  corporation  cannot,  in  an  action 
thereon,  deny  its  corporate  character,  or  set  up  any  informality 
in  its  organization,  to  defeat  the  action.  The  distinction  between 
such  cases  and  the  present  one  is  to  my  mind  clear.  If  there 
had  been  any  law  under  which  defendants  had  a  right  to  incor- 
porate, and  the  offer  had  been  to  show  a  mere  abuse  or  excess  of 
its  corporate  powers,  or  had  it  appeared  that  it  was  a  de  facto 
corporation,  and  the  question  related  to  the  regularity  of  its 
organization  merely,  there  could  be  no  doubt  that  the  plaintiff 
would  be  estopped  from  questioning  its  corporate  existence.  But 
the  two  things  necessary  to  show  a  corporation,  even  de  facto,  do 
not  exist.  There  is  no  law  under  which  the  powers  they  assumed 
might  law^fully  be  created ;  and  the  mere  fact  that  they  assumed 
to  act  as  such,  even  in  the  full  belief  that  they  were  legally 
incorporated,  would  not  constitute  them  a  corporation  de  facto. 
It  is  admitted  upon  this  record  that  an  indebtedness  was  due 
to  the  plaintiff  in  the  sum  of  $3,562.68  at  the  date  of  the  trial, 
July  19,  1888,  and  plaintiff  seeks  to  hold  defendants  liable  there- 
for as  partners,  and  in  this  contention  we  think  he  is  right. 
The  defendants  were  not  a  corporation.  They  had  associated  to- 
gether, each  sharing  the  profits  and  losses  of  the  business  equally, 
according  to  the  money  each  put  in  as  capital  stock,  each  holding 
and  owning  one-third  part  of  the  shares.  The  fact  that  they 
took  counsel  and  acted  in  good  faith  in  organizing  under  what 
they  were  advised  was  a  valid  law  does  not  relieve  them  of  their 
liability.  It  is  well  settled  that  obligors  are  bound,  not  by  the 
style  which  they  give  to  themselves,  but  by  the  consequences 
which  they  incur  by  reason  of  their  acts.  They  have  had  the 
benefit  of  the  plaintiff's  means;  they  are  indebted  to  him,  as  is 
conceded;  but  have  sought  to  shift  individual  liability  to  a  cor- 
porate one.  There  is  no  such  corporation,  and  the  mere  fact 
that  defendants  assumed  to  act  as  such  does  not  relieve  them 
from  personal  liability.  Under  the  circumstances  of  this  case  the 
defendants  must  be  held  liable  as  partners.  The  judgment  of  the 
court  below  must  be  set  aside  and  vacated,  and  judgment  entered 
here  in  favor  of  plaintiff  for  the  sum  of  $3,562.68,  with  interest 
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from  July  27,  1883,  being  the  date  when  the  parties,  claiming  to 
be  a  corporation,  made  an  assignment  for  the  benefit  of  their 
creditors,  together  with  costs  of  both  this  and  the  circuit  court. 
CAiiPBELL  and  Champlin,  JJ.,  concurred  with  Long,  J.  Sher- 
wood, C.  J.,  and  Morse,  J.,  did  not  sit. 


Purposes  of  Partnerships. — Must  not  he  Unlawful  or  Opposed  to 

Public  Policy* 

CRAFT  V.  McCONOUGHY. 

79  Illinois  346,  22  Am.  Rep.  171.     1875. 

Bill  in  equity  by  McConoughy  against  Craft  and  others  for 
an  account  and  distribution  of  the  profits  of  an  alleged  partner- 
ship existing  under  the  contract  referred  to  in  the  opinion.  The 
defense  was  that  the  contract  was  void  as  in  restraint  of  trade 
and  opposed  to  public  policy.  Decree  below  for  complainant  and 
defendants  appeal. 

Craig,  J.  (after  stating  the  facts) :  Two  questions  arise 
upon  the  record:  First,  whether  the  contract  set  out  in  the 
bill  is  void.  Second,  if  illegal  and  void,  will  a  court  of  equity, 
after  it  has  been  executed,  require  one  of  the  parties  to  account 
to  another  for  a  portion  of  the  gains  arising  under  the  contract? 

Prior  to  and  up  to  the  time  of  the  execution  of  the  agreement 
set  out  in  the  bill,  the  four  parties  were  engaged  in  the  grain 
business  in  the  town  of  Rochelle,  each  one  on  his  own  account, 
and  in  competition  with  each  other,  but,  after  the  agreement  was 
executed,  all  competition  ceased.  All  the  warehouses  in  the  city, 
and  every  lot  suitable  to  erect  a  warehouse  upon,  were  controlled 
by  the  combination.  Some  were  purchased  and  others  were  leased, 
so  that  the  combinations  formed  effectually  excluded  all  opposi- 
tion in  the  purchase,  sale,  storage  and  shipment  of  grain  in  that 
market. 

Secret  meetings  were  held  in  the  night  time  by  the  parties  to 
the  contract,  at  which  the  price  to  be  paid  for  grain  was  agreed 

*  See  Sec.  512,  Vol.  4,  Cyclopedia  of  Law. 
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upon,  rates  for  storage  and  shipment  fixed,  in  order  that  the 
public  should  be  kept  in  ignorance  of  the  plans  and  operations 
of  this  illegt:!  combination. 

To  the  public  the  four  houses  were  held  out  as  competing  firms 
for  business.  Secretly  they  had  conspired  together,  and  were 
working  in  a  common  cause,  in  the  sole  interest  of  each  other. 

The  language  used  in  the  contract  itself  leaves  no  room  for 
doubt  as  to  the  purpose  for  which  the  agreement  was  entered  into, 
as  a  few  extracts  will  show:  "Each  separate  firm  shall  conduct 
their  own  business  as  heretofore,  as  though  there  was  no  partner- 
ship in  appearance,  keep  their  accounts,  pay  their  own  expenses, 
ship  their  own  grain,  and  furnish  their  own  fund  to  do  business 
with."  .  .  .  "Prices  and  grades  to  be  fixed  from  time  to 
time  as  convenient,  and  each  one  to  abide  by  them.  All  grain 
taken  in  store  shall  be  charged  one  and  one-half  cents  per  bushel 
monthly."  .  .  .  "No  grain  to  be  shipped  by  any  party  at 
less  rates  than  two  cents  per  bushel." 

While  the  agreement,  upon  its  face,  would  seem  to  indicate 
that  the  parties  had  formed  a  copartnership  for  the  purpose  of 
trading  in  grain,  yet,  from  the  terms  of  the  contract,  and  the 
other  proof  in  the  record,  it  is  apparent  that  the  true  object  was 
to  form  a  secret  combination  which  would  stifle  all  competition, 
and  enable  the  parties,  by  secret  and  fraudulent  means,  to  con- 
trol the  price  of  grain,  cost  of  storage,  and  expense  of  shipment. 
In  other  words,  the  four  firms,  by  a  shrewd,  deep-laid,  secret 
combination,  attempted  to  control  and  monopolize  the  entire 
grain  trade  of  the  town  and  surrounding  country. 

That  the  effect  of  this  contract  was  to  restrain  the  trade  and 
commerce  of  the  country  is  a  proposition  that  can  not  be  suc- 
cessfully denied. 

"We  understand  it  to  be  a  well  settled  rule  of  law,  that  an 
agreement  in  general  restraint  of  trade  is  contrary  to  public 
policy,  illegal  and  void,  but  an  agreement  in  partial  or  particu- 
lar restraint  upon  trade  has  been  held  good,  where  the  restraint 
was  only  partial,  consideration  adequate,  and  the  restraint  reason- 
able. 

This  subject  was  ably  discussed  in  the  leading  case  of  Mitchel 
V.  Reynolds,  1  P.  Williams  181;  see,  also,  1  Smith's  Lead.  Cases, 
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172,  and  notes,  and  the  rule  of  law  established,  which  has  been 
followed  and  adhered  to  in  numerous  eases  since. 

In  reference  to  the  point,  what  might  be  regarded  a  reason- 
able restriction,  numerous  cases  might  be  cited,  but  what  was 
said  in  Horner  v.  Graves,  7  Bing.  743,  20  Eng.  Com.  L.  330,  will 
illustrate  the  principle.  Tindal,  C.  J.,  said:  "We  do  not  see 
how  a  better  test  can  be  applied  to  the  (juestion,  whether  reason- 
able or  not,  than  by  considering  whether  the  restraint  is  such 
only  as  to  afford  a  fair  protection  to  the  interest  of  the  party 
in  favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere 
with  the  interests  of  the  public.  Whatever  restraint  is  larger 
than  the  necessary  protection  of  the  party,  can  be  of  no  benefit  to 
either.  It  can  only  be  oppressive,  and  if  oppressive,  it  is,  in  the 
eye  of  the  law  unreasonable.  Whatever  is  injurious  to  the  inter- 
est of  the  public  is  void,  on  the  ground  of  public  policy. 

If,  therefore,  the  restraint  imposed  by  the  contract  in  ques- 
tion was  but  partial,  as  insisted  upon  by  the  complainant,  as  it 
was  unreasonable,  oppressive  and  injurious  to  the  public,  it  can- 
not be  sanctioned  in  a  court  of  equity. 

While  these  parties  were  in  business,  in  competition  with  each 
other,  they  had  the  undoubted  right  to  establish  their  own  rates 
for  grain  stored  and  commissions  for  shipment  and  sale.  They 
could  pay  as  high  or  low  a  price  for  grain  as  they  saw  proper, 
and  as  they  could  make  contracts  with  the  producer.  So  long 
as  competition  was  free,  the  interest  of  the  public  was  safe.  The 
laws  of  trade,  in  connection  with  the  rigor  of  competition,  was 
all  the  guaranty  the  public  required,  but  the  secret  combination 
created  by  the  contract  destroyed  all  competition  and  created  a 
monopoly  against  which  the  public  interest  had  no  protection. 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  St.  173,  8 
Am.  Rep.  159. 

It  is,  however,  insisted  that,  even  if  the  contract  was  con- 
trary to  public  policy,  as  it  has  been  executed,  a  court  of  equity 
will  require  an  account. 

The  rule  is,  however,  well  settled  in  this  State,  that  a  court 
of  equity  will  not  lend  its  aid  in  the  division  of  tlie  profits  of 
an  illegal  transaction  between  associates.  Neustadt  v.  Hall, 
58  111.  172;  Skeels  v.  Phillips,  54  111.  309;  Jerome  v.  Bigelow, 
66  111.  452. 
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The  complainant  and  the  defendants  were  equally  involved 
in  the  unlawful  combination.  A  court  of  equity  will  assist 
neither. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Who  May  Become  Partners. — Infants* 

ADAMS  V.  BEALL. 
67  Md.  53, 1  Am.  St.  Rep.  379,  8  Atl.  Rep.  664.     1887. 

Appeal  from  the  Baltimore  city  court. 

Robinson,  J.  The  appellee,  while  a  minor,  paid  to  the  appel- 
lant $2,900,  as  a  consideration  for  bein^  admitted  as  a  partner 
in  the  appellant's  business.  The  partnei^ship  continued  for  more 
than  a  year,  and,  finding  it  unprofitable,  the  appellee,  without 
formally  dissolving  the  partnership,  withdrew  from  the  business. 
The  question  in  the  case  is  whether  the  appellee  is  entitled  to 
recover  of  the  appellant  the  money  thus  paid.  His  right  to  dis- 
affirm the  partnership  contract,  and  to  avoid  all  liabilities  under 
it,  including  the  partnership  debts,  is  not  denied.  Being  an  in- 
fant when  the  contract  was  made,  this  is  a  privilege  to  which 
for  his  protection  he  is  entitled.  But  when  he  seeks  to  recover 
money  paid  for  a  consideration  which  he  has  enjoyed  or  has  had 
the  benefit  of,  this  presents  quite  another  question.  The  $2,900 
was  paid  to  the  appellant  in  consideration  of  being  admitted  as 
a  partner  in  his  business.  He  was  admitted  as  a  partner,  and 
continued  to  be  a  member  of  the  firm  for  at  least  a  year.  The 
business  was  not,  it  is  true,  a  successful  one,  but  this,  in  the  ab- 
senc3  of  fraudulent  representations  on  the  part  of  the  appellant, 
cannot  affect  the  question.  We  are  dealing  with  a  contract  be- 
tween an  infant  and  adult,  executed  on  both  sides,  and  upon  the 
faith  of  which  money  was  paid  by  the  infant  for  a  consideration 
which  he  has  enjoyed.  The  privilege  of  infancy,  says  Lord 
Mansfield  in  Zouch  v.  Parsons,  3  Burrows,  1804,  was  intended 
as  a  shield  or  protection  to  the  infant,  and  not  to  be  used  as 

*  See  Sec.  509,  Vol.  4,  Cyclopedia  of  Law. 
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the  instrument  of  fraud  and  injustice  to  others;  and  to  hold  that 
an  infant  has  the  right,  not  only  to  withdraw  from  a  partner- 
ship at  his  own  pleasure,  and  to  subject  the  adult  partner  to 
the  payment  of  all  the  partnership  debts,  but  has  the  right  also 
to  recover  money  paid  by  him  as  a  consideration  for  being  ad- 
mitted into  the  partnership,  would  be,  it  seems  to  us,  to  ex- 
tend the  privilege  beyond  any  just  principles  upon  which  it  is 
founded. 

So  long  ago  as  Brawner  v.  Franklin,  4  Gill  (Md.),  463,  it  was 
held  that,  where  an  infant  advances  money  upon  a  contract, 
he  cannot  disaffirm  the  contract  and  recover  the  money  advanced, 
if  he  has  enjoyed  the  consideration  for  which  the  money  was 
paid.  Holmes  v.  Blogg,  8  Taunt.  508,  is  to  the  same  effect.  There 
the  infant  paid  a  sum  of  money  as  his  share  of  the  consideration 
for  a  lease  of  premises  in  which  he  and  his  partner  carried  on 
the  business  of  shoemaking.  They  occupied  the  premises  from 
March  till  June,  when  the  infant  dissolved  the  partnership,  and 
brought  an  action  to  recover  back  the  money  he  had  paid  the 
lessor  for  his  lease.  Gibbs,  C.  J.,  said:  "He  may,  it  is  true, 
avoid  the  lease ;  he  may  escape  the  burden  of  the  rent,  and  avoid 
the  covenants ;  but  that  is  all  he  can  do.  He  cannot,  by  putting 
an  end  to  the  lease,  recover  back  any  consideration  which  he  has 
paid  for  it.    The  law  does  not  enable  him  to  do  that. ' ' 

It  is  a  mistake  to  suppose  that  the  principle  on  which  this 
case  was  decided  was  either  overruled,  or  even  questioned,  in 
Corpe  V.  Overton,  10  Bing.  252.  In  the  latter  case,  the  plaintiff, 
while  an  infant,  signed  an  agreement  to  enter  into  partnership 
with  the  defendant,  and  to  pay  him  £1,000  for  a  share  in  the 
business ;  and  to  execute,  on  the  first  day  of  January,  a  partner- 
ship deed,  with  the  usual  covenants.  He  also  paid  £100  as  a 
deposit  for  the  fulfillment  of  his  part  of  the  contract.  The 
plaintiff  afterwards  disaffirmed  the  partnership  contract,  and 
never  did  in  fact  become  a  partner.  The  suit  was  brought  to 
recover  of  the  defendant  the  £100  paid  by  the  infant  as  a  de- 
posit. TiNDAL,  C.  J.,  said:  The  case  was  distinguishable  from 
Holmes  v.  Blogg.  In  that  case  the  plaintiff  and  partner  occu- 
pied the  premises  from  March  till  June,  and  the  money  was 
paid  for  something  available,  that  is,  for  three  months'  enjoy- 
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ment  of  the  premises.  "In  the  present  case  the  plaintiflf  has 
paid  to  Overton  £100,  for  which  he  has  not  received  the  slightest 
consideration.  The  money  was  paid  either  with  a  view  to  a 
present  or  a  future  partnership.  I  understand  it  as  having 
been  paid  with  a  view  to  a  future  partnership.  Now,  the  part- 
nership was  not  to  be  entered  into  till  January,  1833,  and  in 
the  meanwhile  the  infant  has  derived  no  advantage  whatever 
from  the  contract."  Bosanquet,  J.:  "We  are  far  from  im- 
peaching Holmes  v.  Blogg,  as  applicable  to  the  facts  of  that 
case.  .  .  •  Here  the  infant  has  derived  no  benefit  what- 
ever from  the  contract,  the  consideration  of  which  has  wholly 
failed.  .  .  .  The  £100  paid  here  was  in  the  nature  of  a 
deposit.  Money  paid  on  a  deposit  may  generally  be  recovered 
back  where  the  contract  goes  off,  and  here  the  contract  was 
defeated  before  the  infant  derived  any  benefit  from  it. ' '  Alder- 
son  and  Gaselee,  JJ.,  were  of  the  same  opinion.  The  plaintiff 
was  allowed  to  recover  the  deposit  money  paid  by  him,  while 
an  infant,  because  the  partnership  contract  was  disaffirmed  by 
Corpe  before  the  time  agreed  upon  for  it  to  begin.  As  it  was 
said  by  Alderson,  J.,  "Before  the  contract  is  performed,  one 
of  the  parties  revokes  it,  and  remits  the  other  to  the  same  situ- 
ation as  if  the  contract  had  never  been  made."  The  distinction 
between  Holmes  v.  Blogg,  and  Corpe  v.  Overton  is  this :  In  the 
former  the  plaintiff  was  not  allowed  to  recover  the  money  paid 
by  him  while  an  infant,  because  it  was  paid  on  a  consideration 
which  he  had  in  part  enjoyed,  while  in  the  latter  the  plaintiff 
was  allowed  to  recover  as  upon  an  entire  failure  of  consideration. 
Passing,  then,  from  these  cases,  we  come  to  Ex  parte  Taylor, 
8  De  Gex,  M.  &  G.  254,  which  is  a  case  directly  in  point.  There 
an  infant  paid  a  premium  on  entering  into  a  partnership,  and, 
before  he  came  of  age,  disaffirmed  the  contract,  and,  upon  the 
bankruptcy  of  the  firm,  attempted  to  prove  for  the  premium 
thus  paid.  Lord  Justice  Knight  Bruce  said :  "In  my  opinion, 
a  case  of  fraud  has  not  been  established.  That  being  so,  the 
matter  remains  one  of  a  contract  fairly  made,  or  as  fairly  made 
as  a  contract  with  an  infant  could  be  made,  a  contract  upon 
which  the  infant  acted  during  his  minority,  and  which  during 
his  minority  has  been  in  part  performed  on  each  side.    In  such 
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a  state  of  things,  I  conceive  that,  if  the  bankrupts  had  con- 
tinued solvent,  and  an  action  had  been  brought  against  them 
by  the  minor,  either  before  or  after  majority,  for  the  purpose 
of  recovering  the  money  in  question,  there  must  have  been  either 
a  nonsuit  or  a  verdict  against  him."  Lord  Justice  Turner 
said:  *'It  is  clear,  an  infant  cannot  be  absolutely  bound  by  a 
contract  entered  into  during  his  minority.  He  must  have  the 
right  upon  his  attaining  his  majority  to  elect  whether  he  will 
adopt  the  contract  or  not.  It  is,  however,  a  difTerent  question, 
whether,  if  an  infant  pays  money  on  the  footing  of  a  contract, 
he  can  afterwards  recover  it  back.  If  an  infant  buys  an  article 
which  is  not  a  necessary,  he  cannot  be  compelled  to  pay  for  it ; 
but,  if  he  does  pay  for  it  during  his  minority,  he  cannot  on  at- 
taining his  majority  recover  the  money  back." 

We  have  quoted  at  length  from  the  preceding  cases,  because 
the  question  at  issue  is  an  important  one,  and  comes  before 
us  for  the  first  time  for  decision.  And  while  fully  recognizing 
the  privilege  which  the  law  accords  to  minors  in  regard  to  con- 
tracts made  during  their  minority,  yet,  in  a  case  like  the  pres- 
ent, where  money  is  paid  by  a  minor  in  consideration  of  being 
admitted  as  a  partner  in  the  business  of  the  appellant,  and  he 
does  become  and  remains  a  partner  for  a  given  time,  he  ought 
not  to  be  allowed  to  recover  back  the  money  thus  paid  unless 
he  was  induced  to  enter  into  the  partnership  by  the  fraudulent 
representations  of  the  appellant.  Whether  an  infant  can  avoid 
a  contract  and  sue  thereon  during  his  minority,  or  must  wait 
until  he  arrives  at  age,  is  a  question  about  which  the  decisions 
are  conflicting.  To  hold  that  he  cannot  disaffirm  a  voidable 
contract  until  he  attains  his  majority  would  in  many  cases 
work  the  greatest  injustice  to  an  infant.  And  where  the  con- 
tract is  of  a  personal  nature,  or  relating  to  personal  property, 
we  see  no  good  reason  why  such  a  contract  may  not  be  avoided, 
either  before  or  after  his  majority.  Stafford  v.  Eoof,  9  Cow. 
626 ;  Shipman  v.  Horton,  17  Conn.  481 ;  Willis  v.  Twambly,  13 
Mass.  204. 

The  court  having  erred  in  granting  the  plaintiff's  first  and 
second  prayers,  the  judgment  must  be  reversed.  Judgment 
reversed,  and  new  trial  awarded. 
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WJio  May  Become  Partners — Husband  and  Wife. 

New  York  Rule. 
SUAU  V.  CAFFE. 

122  N.  Y.  308,  25  N.  E.  Rep,  488,  9  L.  R.  A.  593.     1890. 

FoLLETT,  C.  J.  But  a  single  question  is  involved  in  this 
appeal,  which  is  whether  a  married  woman  who  contracts  a 
debt  with  her  husband  in  a  business  carried  on  for  their  joint 
benefit,  can  avoid  liability  for  it  on  the  ground  of  coverture. 
The  second  section  of  chapter  90  of  the  Laws  of  1860  provides 
that  "a  married  woman  may  .  .  .  carry  on  any  trade  or 
business  ...  on  her  sole  and  separate  account."  It  is 
urged  that  this  language  is  not  broad  enough  to  authorize  mar- 
ried women  to  engage  in  business  as  partners,  or  jointly  with 
others,  or  at  least  with  their  husbands,  but  that  the  statute 
simply  confers  power  on  them  to  contract  by  themselves  and 
apart  from  others.  This  construction  is  too  narrow,  and  fails 
to  express  the  evident  intent  of  the  legislature,  which  was  not 
to  prescribe  the  mode  in  which  married  women  should  carry 
on  their  business,  but  to  free  them  from  the  restraints  of  the 
common  law,  and  permit  them  to  engage  in  business  in  their 
own  behalf  as  free  from  the  control  of  their  husbands  as  though 
unmarried.  Before  this  statute,  the  profits  of  their  business  be- 
longed to  their  husbands,  and  the  words  "sole  and  separate  ac- 
count" were  intended  to  convey  the  idea  that  the  beneficial 
interest  of  any  business  m  which  they  might  engage  belonged 
to  them  and  not  to  their  husbands.  Since  the  enactment  of 
this  statute,  it  has  been  held  that  husbands  and  wives  may 
legally  contract  with  each  other  in  reference  to  their  separate 
estates  (Owen  v.  Cawley,  36  N.  Y.  600;  Bodine  v.  Killeen,  53  N. 
Y.  93) ;  that  they  may  become  agents  for  each  other  (Knapp  v. 
Smith,  27  N.  Y.  277)  ;  and  that  a  husband  may  assign  to  his  wife 
a  chose  in  action  (Seymour  v.  Fellows,  77  N.  Y.  178). 

Partners  are  the  agents  of  each  other,  and  are  jointly  and 
severally  liable  for  the  debts  of  the  firm ;  these  being  two  of  the 
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essential  elements  of  a  contract  of  partnership.  It  being  settled 
that  husbands  and  wives  may  be  the  agents  of  each  other,  and 
that  they  may  bind  themselves  by  joint  contracts  entered  into 
with  third  persons,  we  see  no  warrant  in  the  statute  for  ex- 
empting them  from  liability  to  creditors  for  debts  incurred  by 
firms  of  which  they  are  members.  It  has  also  been  so  held  in 
Graft'  V.  Kinney,  37  Hun,  405,  which  affirms  15  Abb.  N.  C.  397 ; 
Zimmerman  v.  Erhard,  8  Daly,  311,  affirmed  83  N.  Y.  74.  Op- 
posed to  these  are  Chambovet  v.  Cagney,  35  N.  Y.  Super.  Ct. 
474;  Kaufman  v.  Schoeft'el,  37  Hun,  140;  Fairlee  v.  Blooming- 
dale,  67  How.  Pr.  292;  same  case,  14  Abb.  N.  C.  341,  was  re- 
versed in  38  Hun,  220.  Upon  principle  and  authority,  we  think 
that  when  a  husband  and  wife  assume  to  carry  on  a  business  as 
partners,  and  contract  debts  in  the  course  of  it,  the  wife  cannot 
escape  liability  on  the  ground  of  coverture.  The  judgment  should 
be  affirmed,  with  costs. 

Vann,  Parker  and  Brown,  JJ.,  concur. 

Haight,  Potter  and  Bradley,  JJ.,  dissent. 


Michigan  Rule. 
ARTMAN  V.  FERGUSON. 


73  Mich.  146,  16  Am.  St.  Rep.  572,  40  N.  W.  Rep.  907,  2  L.  R.  A. 

343.     1888. 

This  action  is  brought  in  the  circuit  court  for  the  county  cf 
Jackson,  on  the  common  counts  in  assumpsit,  to  recover  goods 
sold  and  delivered  to  the  defendants,  doing  business  at  Jackson 
as  Peter  Ferguson  &  Co.  The  defendants  are  husband  and  wife, 
and  the  plaintiff  sought  to  show  that,  after  their  marriage,  they 
formed  a  copartnership,  and  carried  on  the  retail  carpet  business 
in  the  city  of  Jackson  under  the  firm  name  of  Peter  Ferguson 
&  Co.,  and  that  during  such  time  the  goods  involved  in  this  suit 
were  sold  to  them ;  that  Margaret  W.  Ferguson  was,  at  the  time 
of  the  formation  of  such  copartnership,  possessed  of  property 
in  her  own  right,  of  the  value  of  $20,000,  and  furnished  the  entire 
capital  for  the  business,  and  provided  a  place  to  carry  on  such 
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business ;  that  Peter  Ferguson  had  no  means,  and  was  to  and  did 
manage  the  business;  that  the  copartnership  continued  until 
after  the  last  item  of  goods  mentioned  in  the  bill  of  particulars 
was  sold.  This  evidence  was  objected  to  by  defendants'  counsel, 
on  the  ground  that  it  was  not  competent  for  husband  and  wife 
to  enter  into  a  copartnership  with  each  other.  The  circuit  court 
sustained  the  objection,  and  directed  a  verdict  for  defendants. 
Plaintiffs  bring  the  case  to  this  court  by  writ  of  error. 

Long,  J.     The  only  question  arising  is  whether  the  husband 
and  wife  can  enter  into  a  contract  of  partnership  between  them- 
selves, and  thus  render  themselves  jointly  liable  for  the  contracts 
of  the  firm  thus  established.    At  the  common  law  married  women 
were  incapable  of  forming  a  partnership,  since  they  were  dis- 
abled, generally,  to  contract  or  to  engage  in  trade ;  and  the  hus- 
band and  wife  were  wholly  incapacitated  to  contract  with  each 
other.     Whatever  rights  or  powers  the  husband  and  wife  have 
to  contract  with  each  other,  or  that  the  wife  may  have  to  enter 
into  a  copartnership  to  carry  on  trade  or  business,  must  be  con- 
ferred by  our  constitution  and  statutes.     There  was  never  any 
impediment  to  the  acquisition  of  property  through  purchase  by 
a  married  woman.     The  difficulty  was  that  at  the  common  law 
the  ownership  passed  immediately  to  the  husband  by  virtue  of 
the  marriage  relation.     Our  statute  has  not  removed  all  the 
common-law  disabilities  of  married  women.      It  has  not   con- 
ferred upon  her  the  power  of  a  feme  sole,  except  in  certain  direc- 
tions.    It  has  only  provided  that  her  real  and  personal  estate 
acquired  before  marriage,  and  all  property,  real  and  personal, 
to  which  she  may  afterwards  become  entitled  in  any  manner, 
shall  be  and  remain  her  estate,  and  shall  not  be  liable  for  the 
debts,  obligations,  and  engagements  of  her  husband,  and  may  be 
contracted,  sold,  transferred,  mortgaged,  conveyed,  devised,  and 
bequeathed  by  her  as  if  she  were  unmarried;  and  she  may  sue 
and  be  sued  in  relation  to  her  sole  property  as  if  she  were  un- 
married.   How.  St.  §§  6295-6297.     In  all  other  respects  she  is  a 
feme  covert,  and  subject  to  all  the  restraints  and  disabilities  con- 
sequent upon  that  relation. 

A  partnership  is  a  contract  of  two  or  more  competent  persons 
to  place  their  money,  effects,  labor,  and  skill,  or  some  one  or  aU 
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of  them,  in  lawful  commerce  or  business,  and  to  divide  the  profit 
and  bear  the  loss  in  certain  proportions.  That  a  married  woman 
may,  when  she  has  separate  estate,  be  a  copartner  with  a  person 
other  than  her  husband,  is  held  in  many  states  under  the  mar- 
ried woman's  statutes.  But  where  the  statute  gives  her  no  power, 
or  only  a  limited  power,  to  become  a  partner,  the  rule  of  the 
common  law  provides  that  she  cannot  enter  a  firm.  It  has  been 
held  by  a  great  preponderance  of  authorities,  even  under  the 
broadest  statutes,  that  a  married  woman  has  no  capacity  to 
contract  a  partnership  with  her  husband,  or,  in  other  words,  to 
become  a  member  of  a  firm  in  which  her  husband  is  a  partner, 
even  in  those  states  in  which  she  may  embark  in  another  partner- 
ship ;  and  though  she  holds  herself  out  as  such  partner,  and  her 
means  give  credit  to  the  firm,  she  is  held  not  liable  for  the  debts, 
as  she  cannot,  by  acts  or  declarations,  remove  her  own  disabilities. 
Lord  V.  Parker,  3  Allen,  127;  Bowker  v.  Bradford,  140  Mass. 
521,  5  N.  E.  Rep.  480 ;  Haas  v.  Shaw,  91  Ind.  384,  46  Am.  Rep. 
607 ;  Payne  v.  Thompson,  44  Ohio  St.  192 ;  Kaufman  v.  Schoeffel, 
37  Hun  140;  Cox  v.  Miller,  54  Tex.  16;  Mayer  v.  Soyster,  30 
Md.  402. 

In  this  State  a  married  woman  was  subject  to  the  common-law 
disabilities  of  coverture  until  the  passage  of  the  married  woman 's 
act  of  1855.  How.  St.  §§  6295-6299.  This  act  does  not  touch  a 
wife's  interests  in  her  husband's  property,  and  these  remain  un- 
der the  restrictions  of  the  common  law,  unless  they  are  removed 
by  some  other  statute.  The  wife's  common-law  disabilities  are 
only  partially  removed  by  the  act,  and  one  who  relies  on  a  wiie  's 
contract  must  show  the  facts  in  order  that  they  may  appear 
whether  she  had  capacity  to  make  it.  Edwards  v.  McEnhill,  51 
Mich.  161,  16  N.  W.  Rep.  322.  Under  our  statutes  a  wife  has 
no  power  to  contract  except  in  regard  to  her  separate  property. 
The  constitution  and  statutes  are  clear  against  her  right  to  make 
a  mere  personal  obligation  unconnected  with  property,  and  not 
charging  it,  so  that  she  cannot  become  personally  bound  jointly 
with  her  husband,  nor  as  a  surety,  by  mere  personal  promise. 
De  Vries  v.  Conklin,  22  Mich.  255 ;  West  v.  Laraway,  28  IVIich. 
464 ;  Emery  v.  Lord,  26  Mich.  431.  In  Jenne  v.  Marble,  37  Mich. 
319,  Mr.  Justice  Campbell,  speaking  with  reference  to  a  lease, 
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said:  ''The  language  of  the  statute  is  no  broader  than  the 
equitable  rules  concerning  separate  property  laid  down  in  the 
same  words  in  most  of  the  old  decisions.  .  .  .  The  disabilities 
of  testimony  are  entirely  inconsistent  with  the  idea  that  husband 
and  wife  may  deal  with  each  other  as  third  persons  can.  This 
is  impossible,  if  they  cannot  testify  concerning  these  contracts; 
and  when  the  law  recognizes,  as  it  always  has  done,  the  peculiar 
power  of  substantial  coercion  possessed  by  husbands  over  wives, 
it  would  not  be  proper  to  infer  any  legal  intent  to  remove  pro- 
tection against  such  influence  from  any  vague  provisions  which 
no  one  supposes  were  ever  actually  designed  to  reach  such  a 
result,  and  which  can  only  be  made  to  do  it  by  an  extended 
construction.  Any  one  can  readily  see  the  mischief  of  allowing 
j)ersons  thus  related  to  put  themselves  habitually  in  business 
antagonism,  and  legislation  which  can  be  construed  as  permitting 
it  is  so  radically  opposed  to  the  system  which  is  found  embodied 
in  our  statutes  generally  that  it  should  be  plain  enough  to  admit 
of  no  other  meaning." 

It  is  the  purpose  of  these  statutes  to  secure  to  a  married  wom- 
an the  right  to  acquire  and  hold  property  separate  from  her 
husband,  and  free  from  his  influence  and  control,  and  if  she 
might  enter  into  a  business  partnership  with  her  husband  it 
would  subject  her  property  to  his  control  in  a  manner  wholly 
inconsistent  with  the  separation  which  it  is  the  purpose  of  the 
statute  to  secure,  and  might  subject  her  to  an  indefinite  liability 
for  his  engagements.  A  contract  of  partnership  with  her  hus- 
band is  not  included  within  the  power  granted  by  our  statute  to 
married  women.  This  doctrine  was  laid  down  in  Bassett  v. 
Shepardson,  52  Mich.  3,  17  N.  W.  Rep.  217,  and  we  see  no  reason 
for  departing  from  it.  The  important  and  sacred  relations  be- 
tween man  and  wife,  which  lie  at  the  very  foundation  of  civilized 
society,  are  not  to  be  disturbed  and  destroyed  by  contentions 
which  may  arise  from  such  a  community  of  property  and  a  joint 
power  of  disposal  and  a  mutual  liability  for  the  contracts  and 
obligations  of  each  other.  The  judgment  of  the  court  below 
must  be  affirmed,  with  costs. 

The  other  justices  concurred. 
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Tests  of  a  Partnership — Intent* 

SAILORS  V.  NIXON-JONES  CO. 
30  III.  Appellate  Rep.  509.     1886. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  IIawes,  Judge,  presiding.    Opinion  filed  January  26,  1887. 

An  action  was  brought  by  appellee  against  appellant,  im- 
pleaded with  Jules  T.  Guibout  and  Tryon  J.  Woodward.  The 
issue  tried  was  upon  a  plea  by  appellant  denying  joint  liability. 
It  appeared  that  in  the  spring  of  1884,  appellant  being  the 
owner  of  a  system  of  commercial  reporting  and  rating,  in  part 
consisting  of  certain  books  or  forms  which  had  been  copyrighted 
by  him,  sold  a  one-third  interest  to  one  Black,  and  another  third 
to  Woodward.  The  business,  which  was  called  the  Merchants' 
Mutual  Protection  and  Collection  Association,  was  located  at 
St.  Louis,  and  appellant  living  in  Chicago,  Black  and  Woodward 
were  to  conduct  the  business.  In  June  or  July,  1884,  appellant 
sold  his  third  interest  to  one  Nixon,  and  after  the  business  had 
been  conducted  awhile  by  Woodward,  Nixon  and  Black,  Black 
left  the  concern,  and  having  failed  to  pay  appellant  in  full  for 
the  third  purchased  by  him,  that  tliird  interest  reverted  under 
the  contract  of  purchase  to  appellant.  After  a  time  Nixon  sold 
his  interest  to  one  Guibout,  and  about  January  1,  1885,  Wood- 
ward being  the  owner  of  one-third  of  the  copyright  books  and 
the  business  in  St.  Louis,  Guibout  the  owner  of  another  one- 
third,  and  appellant  of  the  other  third,  the  following  contract 
in  writing  was  made  between  them : 

"This  article  of  agreement,  made  and  entered  into,  in  dupli- 
cate, this  2d  day  of  January,  1885,  by  and  between  Henry  C. 
Sailors,  of  Chicago,  Illinois,  and  Jules  T.  Guibout  and  Tyron  J, 
Woodward,  of  St.  Louis,  Missouri,  in  consideration  of  the  mutual 
covenants  herein  named,  witnessed :  that  whereas,  by  mutual 
terms  this  day  agreed  upon  by  the  parties  hereto,  said  .Jules  T. 
Guibout  has  become  possessed  of  an  undivided  one-third  interest 
in  and  to  the  business  heretofore  carried  on  at  St.  Louis,  under 
the  firm  name  of  Woodward  &  Co.,  managers  of  the  Merchants' 

*  See  Sec.  513,  Vol.  4,  Cyclopedia  of  Law. 


210  THE  FORMATION  OF  PARTNERSHIPS. 

Mutual  Protection  and  Collection  Association  of  that  city,  now 
it  is  expressly  and  further  agreed  by  the  parties  hereto : 

"Item  one.  That  said  business  shall  be  conducted  and  car- 
ried on  as  before  by  the  parties  hereto,  except  that  while  the 
said  Henry  C.  Sailors  is  hereby  released  from  all  active  manage- 
ment or  responsibility  of  said  business  for  two  years  from  and 
after  this  date,  said  other  partners  are  hereby  declared  and 
agreed  to  be  the  sole  responsible  managers  for  two  years  from 
this  date ;  and  they  agree  to  use  all  diligence  and  skill  required 
by  said  business,  and  to  advance  its  interests  and  promote  the 
same  by  their  reasonable  endeavor,  and  to  share  all  profits  and 
losses  between  them,  the  said  two  persons,  during  said  two  years. 
Said  Henry  C.  Sailors  shall  have  no  pecuniary  interest  or  liability 
therein,  during  said  time,  but  shall  have  the  right,  from  time  to 
time,  to  a  reasonable  inspection  of  the  current  books  and  business 
of  said  firm,  and  to  advance  its  interests  in  any  reasonable  man- 
ner, from  time  to  time,  and  to  ask  and  receive  at  proper  times, 
from  his  said  copartners,  or  either  of  them,  such  information  as 
they  may  from  time  to  time  possess. 

"At  the  expiration  of  said  two  years,  said  partnership  shall 
continue,  but  the  profits  and  losses  thereafter  shall  be  shared 
in  proportion  to  the  several  interests  of  the  parties  hereto,  and 
said  Henry  C.  Sailors,  by  himself  or  representative,  to  be  by 
him  named  and  accepted  by  all  parties,  shall  actively  co-operate 
in  the  conduct,  management,  and  promotion  of  the  business 
thereof. 

"Witness  our  hands  and  seals  at  Chicago,  Illinois,  the  day  and 
year  first  above  written. 

"H.  C.  Sailors,  [seal.] 

"Jules  T.  Guibout,         [seal.] 
"Tryon  J.  Woodward,   [seal.] 

'^  Addendum: 

"By  mutual  agreement  by  and  between  the  undersigned,  and 
in  consideration  thereof,  the  partnership  name  of  the  within 
business  and  copartnership  is  this  day  changed  to  that  of  the 
'Union  Mercantile  Agency.' 

"Witness  our  hands  and  seals  this  the  6th  day  of  April,  1885. 
' '  Witness : 

"Henry  C.  Sailors,         [seal.] 
**J.  T.  Guibout,  [seal.] 

"T.  J.  Woodward.  [seal.]" 

In  May,  1885,  the  indebtedness  for  which  the  action  was 
brought  was  incurred  on  the  order  of  Guibout,  and  was  for  print- 
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ing  certain  books  containing  ratings  which  were  to  be  distributed 
to  customers  with  a  view  of  increasing  the  profits  of  the  business. 
No  participation  by  appellant  in  the  conduct  or  management  of 
the  business  was  shown,  but  in  their  depositions  offered  in  be- 
half of  appellee,  both  Woodward  and  Guibout  say  that  appellant 
was  a  partner. 

May  26,  1885,  an  agreement  of  sale  of  their  interest  was  made 
by  Guibout  and  Woodward,  in  the  business,  to  one  Clark,  to 
which  transfer  appellant  consented.  The  agreement  of  sale  was 
as  follows:  "St.  Louis,  May  26,  1885.  J.  T.  Guibout  and  T.  J. 
Woodward:  I  propose  to  purchase  your  two-thirds  interest  in 
the  business  known  as  the  Union  Mercantile  Agency  (formerly 
the  Merchants'  Mutual  Protection  and  Collection  Association  of 
the  City  of  St.  Louis,  Mo.),  including  all  books,  blanks,  office 
furniture,  contracts,  good-will  of  the  business,  office  lease,  in- 
surance policies,  and  in  fact,  your  entire  interests  and  control 
in  said  business,  for  which  I  agree  to  pay  you  two  thousand 
dollars.  The  bill  of  sale  to  be  executed  and  immediate  possession 
of  office  and  all  property  named  above  given  me  upon  payment 
of  said  money,  which  shall  be  on  or  before  June  10,  1885.  The 
amount  shall  be  in  full  and  any  liabilities,  if  any  there  be,  shall 
be  fully  paid  and  satisfied  by  you.  Money  to  be  paid,  $1,000  to 
each.  That  is,  $1,000  to  said  Guibout,  and  $1,000  to  said  Wood- 
ward. 

"W.  J.  Clark. 

"In  consideration  of  one  dollar  to  me  in  hand  paid,  we 
hereby  accept  the  above  proposition. 

"Jules  T.  Guibout, 
"Tryon   J.   Woodward. 

"Witness:    I  hereby  consent  to  said  transfer  of  interests. 

"H.  C.  Sailors." 

The  agreed  sale  was  not  consiunmated,  and  on  June  26,  1885, 
a  voluntary  assignment  was  made  at  St.  Louis  by  Woodward  and 
Guibout.  In  Guibout 's  deposition  which  was  read  at  the  trial 
by  appellees,  were  the  following  questions  and  answers : 

Q.    "Did  you  inform  the  officers  of  this  company  (meaning 
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plaintiffs)  at  the  time  this  contract  was  made,  as  to  who  con- 
stituted your  association  ? 

A.     "Yes,  sir. 

Q.     "What  was  the  information  you  gave  them? 

A.  "Well,  I  informed  Mr.  Nixon,  of  Nixon- Jones  Printing 
Co.,  that  the  firm  consisted  of  Mr.  Woodward,  Mr.  Henry  C. 
Sailors,  and  myself." 

After  the  appellee  rested,  appellant  moved  to  strike  out  and 
take  from  the  consideration  of  the  jury  the  foregoing  portion 
of  the  testimony  of  Guibout,  but  the  Court  overruled  the  mo- 
tion, and  the  appellee  excepted. 

Guibout  further  testified  that  the  books  were  printed  with 
appellant 's  knowledge  * '  and  also  with  his  understanding  that  he 
was  going  to  help  us  pay  for  them.  While  those  books  were 
being  printed,  I  went  to  Chicago  and  had  a  conversation  with 
Mr.  Sailors  at  his  place  of  business,  and  I  told  him  of  our  strait- 
ened circumstances,  and  he  told  me  that  that  book  would  surely 
give  us  a  boom  and  enable  us  to  collect  all  that  was  due  from 
subscribers  and  take  many  more,  and  he  told  me  besides  that  he 
would  certainly  be  able  to  help  us  in  a  little  while." 

Appellant  in  his  testimony  denied  that  he  ever  agreed  to  pay 
anything  toward  the  books,  or  that  he  knew  anything  of  them 
until  they  were  printed. 

There  was  a  verdict  against  appellant,  and  judgment,  and 
the  case  is  brought  to  this  Court  by  appeal. 

MoRAN,  J.  The  contract  of  January  2,  1885,  between  Wood- 
ward and  Guibout  and  appellant,  did  not  constitute  appellant  a 
partner  in  the  business  which  Woodward  and  Guibout  were  to 
conduct  in  St.  Louis.  True,  the  word  "partnership"  is  used  to 
designate  the  relation  of  the  parties,  but  the  whole  agreement 
shows  plainly  that  Sailors  was  a  joint  owner  merely,  and  that 
the  business  was  to  be  conducted  wholly  by  the  others,  and  they 
were  to  have  the  entire  profits  accruing,  and  bear  all  losses  that 
might  happen  in  running  the  business,  till,  at  the  end  of  two 
years,  Sailors  was  to  come  into  a  participation  of  the  business, 
and  thereafter  share  the  profits  and  losses  of  the  business  that 
should  be  done.  It  was  a  contract  which  bound  appellant  to 
become  a  partner  at  the  end  of  two  years,  but  such  contract  would 
not  make  him  liable  for  debts  oontracted  before  his  relation  as 
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partner  commenciHl.  The  agreement  is  very  explicit  that  he 
shall  not  share  the  profits  nor  be  liable  for  the  losses.  He  re- 
tained only  his  one-third  ownership  in  the  books  and  good-will 
of  the  business,  and  had  no  control  over  its  management  and  no 
right  beyond  seeing  to  the  preservation  of  the  property.  The 
fact  that  the  parties  to  such  relation  themselves  call  it  a  partner- 
ship will  not  make  it  so.  Where  the  question  of  a  partnership 
is  to  he  determined  from  a  contract  between  the  parties  to  it,  the 
relation  must  be  found  from  the  terms  and  provisions  of  the  con- 
tract, and  even  though  parties  intend  to  become  partners,  yet  if 
they  so  frame  the  terms  and  provisions  of  their  contract  as  to 
leave  ihcm  without  any  community  of  interest  in  the  business  or 
profits,  they  are  not  partners  either  in  fact  or  in  law:  Parsons 
on  Partnership,  91.  A  partnership  inter  se  must  result  from 
the  intention  of  the  parties  as  expressed  in  the  contract,  and  they 
cannot  be  made  to  assume  toward  each  other  a  relation  which 
they  have  expressly  contracted  not  to  assume.  The  terms  of  the 
agreement,  where  there  is  one,  fixes  the  real  status  of  the  parties 
toward  each  other. 

If  there  is  no  agreement,  then  if  they  deal  with  each  other 
as  partners,  sharing  losses  and  profits,  their  interest  will  be 
gathered  from  their  acts,  and  they  will  be  partners  inter  se :  CoU- 
yer  on  Partnership,  §  2  and  note.  A  mere  community  of  interest 
in  property  will  not  make  the  owners  partners.  There  must  be 
an  agreement  for  a  joint  venture  and  to  share  profits  and  losses : 
and  in  the  absence  of  such  a  mutual  agreement  they  are  mere 
tenants  in  common  of  the  property  and  the  act  of  one  will  not 
bind  the  other :  Chase  v.  Barrett,  4  Paige,  148 ;  Niehoff  et  al.  v. 
Dudley,  40  111.  406 ;  Smith  v.  Knight,  71  111.  149. 

As  the  contract  did  not  make  appellant  a  partner,  he  could 
only  be  held  on  the  ground  that  he  had  held  himself  out  as  one, 
or  authorized  or  assented  to  his  being  so  held  out.  Nixon  says 
that  he  knew  appellant  was  a  partner  when  the  books  were  or- 
dered, but  he  does  not  state  how  he  knew  it,  and  it  may  well  be 
inferred  that  he  only  knew  from  what  Guibout  told  him  at  the 
time  the  books  were  ordered.  The  question  whether  the  appel- 
lant had  been,  with  his  consent,  held  out  as  a  partner  to  the 
plaintiff,  was  one  of  fact  for  the  jun^;  and  it  was  important 
that  in  determining  that  question  the  jury  should  be  confined 
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to  whatever  competent  testimony  was  before  them.  The  state- 
ment in  Guibout's  deposition  that  he  told  Nixon  that  appellant 
was  one  of  the  firm  without  proof  that  appellant  authorized  the 
statement,  was  incompetent,  and  in  view  of  all  the  evidence  in 
the  case  was  calculated  to  mislead  the  jury.  A  party  has  a  right 
to  insist  that  irrelevant  and  incompetent  testimony  shall  be  ex- 
cluded. Incompetent  testimony  in  a  deposition,  though  not  ob- 
jected to  when  the  deposition  is  taken,  may  be  objected  to  on  the 
trial.  The  objection  is  not  as  to  mere  form,  it  is  substantial: 
Cooke  V.  Orne,  37  111.  186 ;  Lockwood  v.  Mills,  39  111.  602. 

Nor  did  appellant  lose  his  right  to  have  the  evidence  excluded 
by  failing  to  object  to  it  when  read  from  the  deposition.  When 
incompetent  testimony  gets  into  the  case  in  the  shape  of  deposi- 
tions or  otherwise,  it  is  the  duty  of  the  Court,  when  required,  at 
any  stage  of  the  trial,  to  exclude  it  or  direct  the  jury  to  disregard 
it:  Pittman  v.  Gaty,  5  Gilm.  186;  Greenup  v.  Stoker,  2  Gilm. 
688 ;  Wickenkamp  v.  Wiekenkamp,  77  111.  92. 

The  refusal  of  the  Court  to  exclude  the  evidence  on  appellant's 
motion  was  material  error,  and,  while  we  are  much  inclined  to 
the  opinion  that  there  was  no  legal  evidence  before  the  jury  to 
support  a  verdict  that  appellant  was  jointly  liable,  still  we  prefer 
to  rest  the  reversal  on  the  error  above  specified,  and  remand  the 
ease  for  such  further  action  as  the  parties  may  desire  to  take. 

Reversed  and  remanded. 


Tests  of  a  Partnership. — Sharing  of  Profits. — Implied  Partner- 
ship* 

BEECHER  V.  BUSH. 

45  Mich.,  188,  40  Am.  Rep.  465,  7  N.  W.  Rep.  785.     1881. 

Assumpsit  for  goods  sold  and  delivered.  Defendant  brings 
error.    The  opinion  states  the  facts. 

CooLEY,  J.  The  purpose  of  the  action  in  the  court  below  was 
to  charge  Beecher  as  partner  with  Williams  for  a  bill  of  supplies 
purchased  for  the  Biddle  House  in  Detroit.     The  facts  are  all 

*  See  Sees.  514,  515,  Vol.  4,  Cyclopedia  of  Law. 
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found  by  special  verdict,  and  are  few  and  simple.  Beecher  was 
owner  of  the  Biddle  House,  and  Williams  proposed  in  writing 
to  ' '  hire  the  use "  of  it  from  day  to  day,  and  open  and  keep  it  as 
a  hotel.  Beecher  accepted  his  proposals  and  Williams  went  into 
the  house  and  began  business,  and  in  the  course  of  the  business 
made  this  purchase.  The  proposals  are  set  out  in  full  in  the 
special  verdict. 

The  question  is  whether  by  accepting  the  proposals  Beecher 
made  himself  a  partner  with  Williams  in  the  hotel  business ;  and 
this  is  to  be  determined  on  the  face  of  the  writing  itself.  It  is 
conceded  that  Beecher  was  never  held  out  to  the  public  as  a 
partner,  and  that  the  bill  of  supplies  was  purchased  on  the  sole 
credit  of  Williams  and  charged  to  him  on  the  books  of  the 
plaintiffs  below.  The  case,  therefore,  is  in  no  way  embarrassed 
by  any  questions  of  estoppel,  for  Beecher  has  done  nothing  and 
Buffered  nothing  to  be  done  which  can  preclude  him  from  stand- 
ing upon  his  exact  legal  rights  as  the  contract  fixed  them. 

Nor  do  we  understand  it  to  be  claimed  that  the  parties  in- 
tended to  form  a  partnership  in  the  hotel  business,  or  that  they 
supposed  they  had  done  so,  or  that  either  has  ever  claimed  as 
against  the  other  the  rights  of  a  partner.  It  is  perfectly  clear 
that  many  things  which  are  commonly  incident  to  a  partnership 
these  parties  meant  should  be  wholly  excluded  from  their  ar- 
rangement. Some  of  these  were  of  primary  importance.  It  is 
plain,  for  example,  that  Beecher  did  not  understand  that  his 
credit  was  to  be  in  any  way  involved  in  the  business,  or  that  he 
was  to  have  any  interest  in  the  supplies  that  should  be  bought, 
or  any  privilege  to  decide  upon  them,  or  any  legal  control  what- 
ever until  proceeds  were  to  be  divided,  or  any  liability  to  losses 
if  losses  were  suffered.  These  are  among  the  most  common  inci- 
dents to  a  partnership ;  and  while  some  of  them,  and  possibly  all 
of  them,  may  not  be  necessary  incidents,  yet  the  absence  of  all  is 
very  conclusive  that  the  parties  had  no  purpose  whatever  to  form 
a  partnership,  or  to  give  to  each  other  the  rights  and  powers, 
and  subject  each  other  to  the  obligations  of  partners.  In  general 
this  should  be  conclusive.  If  parties  intend  no  partnership  the 
courts  should  give  effect  to  their  intent,  unless  somebody  ha^ 
been  deceived  by  their  acting  or  assuming  to  act  as  partners; 


216  THE    FORMATION   OF   PARTNERSHIPS. 

and  any  such  case  must  stand  upon  its  peculiar  facts,  and  upon 
special  equities. 

It  is  nevertheless  possible  for  parties  to  iritend  no  partnership 
and  yet  to  form  one.  If  they  agree  upon  an  arrangement  which 
is  a  partnei'ship  in  fact,  it  is  of  no  importance  that  they  call  it 
something  else,  or  that  they  even  expressly  declare  that  they  are 
not  to  he  partners.  The  law  must  declare  what  is  the  legal 
import  of  their  agreements,  and  names  go  for  nothing  when  the 
substance  of  the  arrangement  shows  them  to  be  inapplicable.  But 
every  doubtful  case  must  be  solved  in  favor  of  their  intent; 
otherwise  we  should  "carry  the  doctrine  of  constructive  partner- 
ship so  far  as  to  render  it  a  trap  to  the  unwary:"  Kent,  C.  J., 
in  Post  V.  Kimberly,  9  Johns.  (N.  Y.)  470,  504. 

We  have  then  a  case  in  which  the  party  it  is  sought  to  charge 
has  not  held  himself  out,  or  suffered  himself  to  be  held  out  as  a 
partner  either  to  the  public  at  large  or  to  the  plaintiff,  and  has 
not  intended  to  form  that  relation.  He  is  not,  therefore,  a  part- 
ner by  estoppel  nor  by  intent;  and  if  he  is  one  at  all,  it  must 
be  by  construction  of  law. 

What  then  are  the  indicia  of  partnership  in  this  case;  the 
marks  which  force  that  construction  upon  the  court  irrespective 
of  the  intent  of  the  parties ;  that  in  fact  control  their  intent,  and 
give  to  the  parties  bringing  suit  rights  which  they  were  not  aware 
of  when  they  sold  the  supplies? 

In  the  elaborate  and  able  brief  which  has  been  presented  in 
behalf  of  the  defendants  in  error,  it  is  conceded  that  the  fact  that 
Beecher  was  to  receive  each  day  a  sum  "equal  to  one-third  of 
the  gross  receipts  and  gross  earnings"  for  the  day  would  not 
necessarily  make  him  a  partner.  What  is  claimed  is  that  the 
fact  is  "cogent  evidence"  that  Beecher  was  to  participate  in  the 
results  of  the  business  in  a  manner  that  indicated  he  was  a  prin- 
cipal in  it,  and  was  not  receiving  compensation  for  the  use  of 
property  merely.  The  view  of  the  law  here  suggested  is  un- 
doubtedly correct.  There  may  be  a  participation  in  the  gross 
returns  that  would  make  the  receiver  a  partner,  and  there  may 
be  one  that  would  not.  The  question  is  in  what  capacity  is  par- 
ticipation had.  Gross  returns  are  not  profits,  and  may  be  large 
when  there  are  no  profits,  but  it  cannot  be  predicated  of  either 
gross  returns  or  profits  that  the  right  to  participate  is  conclusive 
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evidence  of  partnership.  Tliis  is  settled  law  both  in  England 
and  in  this  country  at  this  time,  as  is  fully  shown  by  the  authori- 
ties cited  for  the  defendants  in  error.  It  was  recognized  in  Ilin- 
man  v.  Littell,  23  Mich.  484;  and  in  New  York,  where  the  doc- 
trine that  participation  in  profits  proves  partnership  has  been 
adhered  to  most  closely,  it  is  admitted  there  are  exceptions: 
Eager  v.  Crawford,  76  N.  Y.  97. 

But  we  quite  agree  with  counsel  for  defendants  in  error  that 
no  case  ought  to  turn  upon  the  unimportant  and  mere  verbal 
distinction  between  the  statement  in  the  papers  that  Beecher  was 
to  have  a  sum  "equal  to"  one-third  of  the  gross  receipts  and 
gross  earnings,  and  a  statement  that  he  was  to  have  one-third  of 
these  receipts  and  earnings.  It  is  perfectly  manifest  it  was 
intended  he  should  have  one-third  of  them ;  that  they  should  be 
■apportioned  to  him  regularly  and  daily,  and  not  that  Williams 
was  to  appropriate  the  whole  and  pay  a  sum  "equal  to"  Beech- 
er's  proportion  when  it  should  be  convenient.  We  can  conceive 
of  cases  where  the  difference  in  phraseology  might  be  important, 
because  it  might  give  some  insight  into  the  real  intent  and  pur- 
pose of  the  parties,  and  throw  light  upon  the  question  whether 
that  which  was  to  be  received  was  to  be  received  as  partner  or 
only  by  way  of  compensation  for  something  supplied  to  the  other, 
but  the  intent  in  this  case  is  too  manifest  to  be  put  aside  by  any 
mere  ingenuity  in  the  use  of  words:  Loomis  v.  Marshall,  12 
Conn.  69,  79,  30  Am.  Dec.  596. 

In  Cox  V.  Hickman,  8.  H.  L.  Cas.  268,  306  (ante  p.  70),  Lord 
Cranworth  stated  very  clearly  his  views  of  what  should  be  the 
test  of  partnership.  "It  is  often  said,"  he  says,  "that  the  test, 
or  one  of  the  tests  whether  a  person  not  ostensibly  a  partner, 
is  nevertheless  in  contemplation  of  law  a  partner,  is  whether  he 
is  entitled  to  participate  in  the  profits.  This,  no  doubt,  is  in 
general  a  sufficiently  accurate  test;  for  a  right  to  participate  in 
profits  affords  cogent,  often  conclusive  evidence,  that  the  trade 
in  which  the  profits  have  been  made  was  carried  on  in  part  for 
or  on  behalf  of  the  person  setting  up  such  a  claim.  But  the  real 
ground  of  the  liability  is  that  the  trade  has  been  carried  on  by 
persons  acting  on  his  behalf.  When  that  is  the  case,  he  is  liable 
on  the  trade  obligations,  and  entitled  to  its  profits,  or  to  a  share 
of  them.    It  is  not  strictly  correct  to  say  that  his  right  to  share 
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in  the  profits  makes  him  liable  to  the  debts  of  the  trade.  The 
correct  mode  of  statin^;  the  proposition  is  to  say  that  the  same 
thini?  which  entitles  him  to  the  one  makes  him  liable  to  the  other, 
namely,  the  fact  that  the  trade  has  been  carried  on  in  his  behalf— 
i.  e.,  that  he  stood  in  the  relation  of  principal  toward  the  persons 
acting'  ostensibly  as  the  traders,  by  whom  the  liabilities  have  been 
incurred,  and  under  whose  management  the  profits  have  been 
made."  There  is  something  understandable  by  the  common 
mind  in  this  test ;  there  is  nothing  artificial  or  arbitrary  about  it ; 
it  falls  in  with  reason  and  enables  every  man  to  know  when  he 
makes  his  business  arrangements  whether  he  runs  the  risk  of 
extraordinary  liabilities  contracted  without  his  consent  or  ap- 
proval. 

It  is  said,  and  we  believe  justly,  in  Bullen  v.  Sharp,  L.  R.  1 
C.  B.  86,  that  the  decision  in  Cox  v.  Hickman  brought  back  the 
law  of  England  to  what  it  should  be,  and  Mr.  Baron  Bramwell, 
referring  to  what  was  declared  to  be  law  in  Waugh  v.  Carver,  2 
H.  Bl.  235,  2  Smith's  Lead.     Cases,  9th  Amer.  ed.  1178,  {ante, 
p.  67)  expressed  the  hope  "that  this  notion  is  overruled,"  adding 
that  it  is  "one  which  I  believe  has  caused  more  injustice  and  mis- 
chief than  any  bad  law  in  our  books:"  p.  128.    It  is  certainly 
overruled  very  conclusively  in  Great  Britain :  Kilshaw  v.  Jukes, 
3  B.  &  S.  847,  113  Eng.  Com.  L.  846 ;  Shaw  v.  Gault,  16  Irish  C. 
L.  R.  357 ;  Holme  v.  Hammond,  L.  R.  7  Exch.  218 ;  Ex  parte  Del- 
hasse,  7  Ch.  Div.  511.    And  though  in  New  York,  the  courts,  ham- 
pered somewhat  by  early  cases,  have  not  felt  themselves  at  lib- 
erty to  adopt  and  follow  the  decision  in  Cox  v.  Hickman  to  the 
full  extent,  it  would  be  easy  to  show  that  the  American  author- 
ities in  the  main  are  in  harmony  with  it.     Indeed,  that  is  very 
well  shown  in  Eastman  v.  Clark,  53  N.  H.  276,  16  Am.  Rep.  192, 
where  the  authorities  are  collated.     It  must  be  admitted,  how- 
ever, that  the  attempts  at  an  application  of  the  test  to  the  com- 
plicated facts  of  particular  cases  have  not  been  productive  of 
harmonious  results.     A  few  cases  may  be  mentioned  which,  in 
their  facts,  have  a  resemblance,  more  or  less  strong,  to  the  one  be- 
fore us. 

Champion  v.  Bostwick,  18  Wend.  175,  31  Am.  Dec.  376,  was  a 
case  where  parties  who  were  severally  owners  of  horses  and 
stages  on  different  parts  of  one  stage  line  made  an  arrangement 
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that  the  fares  received  by  both  should  be  divided  between  them 
in  proportions  agreed  upon.  This  was  held  to  constitute  them 
partners,  so  that  a  third  person  injured  by  the  carelessness  of  a 
driver  employed  by  one  might  bring  suit  for  the  negligence  of 
all.  But  in  the  somewhat  similar  case  of  Eastman  v.  Clark,  53  N. 
II.  276,  16  Am.  Rep.  192,  the  conclusion  of  partnership  or  no 
partnership,  it  was  said,  must  be  drawn  as  one  of  fact.  "The 
real  and  ultimate  question,"  says  Smith,  J.  (p.  289),  "in  all 
cases  like  the  present,  is  one  of  agency.  Did  the  person  sought 
to  be  charged  stand  in  the  relation  of  principal  to  the  person 
contracting  the  debt  ?  Participation  in  the  profits  is  not  decisive 
of  that  ([uestion,  'except  so  far  as  it  is  evidence  of  the  relation 
of  principal  and  agent  between  the  persons  taking  the  profits  and 
those  actually  carrying  on  the  business.'  Whether  such  relation 
existed  is  a  question  of  fact There  is  no  sound  foun- 
dation for  an  arbitrary  rule  of  law  requiring  courts  or  juries  to 
regard  participation  in  the  profits  as  a  decisive  test  which  will, 
in  all  instances,  necessitate  the  conclusion  that  the  participator 
is  liable  for  the  debts." 

In  Farmers'  Ins.  Co.  v.  Ross,  29  Ohio  St.  429,  it  appeared  that 
by  arrangement  one  party  furnished  the  ground  and  the  ma- 
terial for  making  brick,  and  also  the  fuel,  and  another  was  at  the 
expense  of  burning  the  brick.  The  brick  were  then  to  be  divided, 
the  former  receiving  one-fourth  and  the  latter  three-fourths,  and 
the  latter  was  also  to  pay  the  former  ten  dollars  on  each  one 
hundred  thousand  bricks.  This  was  held  to  create  a  partnership, 
and  Musier  v.  Thunipbour,  5  Wend.  274,  and  Everitt  v.  Chap- 
man, 6  Conn.  347,  were  relied  upon  as  authority. 

The  New  York  cases  might  support  this  decision,  but  the  case 
of  Loomis  V.  Marshall,  12  Conn.  69,  30  Am.  Dec.  596,  can  hardly 
be  considered  in  accord  with  it.  The  facts  were  these :  B  had  a 
cloth  factory.  A  agreed  with  him  to  furnish  a  full  supply  of 
w^ool  for  two  years,  B  to  devote  the  factory  for  two  yeare  exclu- 
sively to  manufacturing  and  the  net  proceeds,  after  deducting  the 
incidental  expenses  and  costs  of  sale,  were  to  be  divided  in  the 
proportion  of  55  per  centum  to  A  and  45  per  centum  to  B,  and 
the  cost  of  manufacture  was  to  be  shared  in  like  proportion. 
This  was  held  no  partnership.  Says  Huntington.  J.:  "This 
community  of  profit  is  the  test  to  determine  whether  the  contract 
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be  one  of  partnership;  and  to  constitute  it  a  partner  must  not 
only  share  in  the  profits,  but  share  in  them  as  a  principal ;  for 
the  rule  is  now  well  established  that  a  party  who  stipulates  to  re- 
ceive a  sum  of  money  in  proportion  to  a  given  (piantum  of  the 
profits,  as  a  reward  for  his  labor,  is  not  chargeable  as  a  partner." 
And  of  the  share  set  off  to  B  he  says  it  "is  not  expressed  in  terms 
to  be  for  such  compensation;  but  this  is  its  legal  meaning:"  pp. 
77,  79.  Moore  v.  Smith,  19  Ala.  774 ;  Bowman  v.  Bailey,  10  Vt. 
170,  and  Price  v.  Alexander,  2  Greene  (la.),  427,  52  Am.  Dec. 
526,  may  be  referred  to  for  similar  views. 

One  of  Chief  Justice  Gibson's  short  but  verj^  lucid  opinions 
is  in  point  here.  Between  Bronson,  a  manufacturer,  and  Dun- 
ham, a  country  merchant,  there  was  an  agreement  that  the  for- 
mer should  furnish  wooden  handles  made  to  order  to  the  latter, 
at  a  tariff  of  prices  to  be  paid  out  of  the  store,  on  the  proceeds 
of  the  handles;  Bronson  finding  the  labor  and  stuff,  and  receiv- 
ing a  further  compensation  for  skill  and  the  rent  of  the  store- 
house, in  the  form  of  a  commission  of  fifty  per  centum  on  the  net 
profits  of  the  whole.  It  was  sought  to  charge  Dunham  as  a  part- 
ner with  Bronson  for  the  price  of  raw  material  the  latter  had 
bought.  Upon  these  facts  it  is  said :  ' '  Now,  it  has  been  so  often 
and  so  invariably  ruled  in  England  and  America  that  a  com- 
mission on  profits  is  not  such  an  interest  in  the  concern  as  con- 
stitutes partnership  that  the  point  is  at  rest.  "What  staggers  the 
mind  in  this  instance  is  the  apparent  shallowness  of  the  dis- 
tinction when  it  is  considered  that  a  commission  of  fifty  per  cent 
is  no  more  nor  less  than  an  equal  division  of  the  profits;  but  it 
must  not  be  forgotten  that  the  distinction  is  an  arbitrary  one, 
resting  (m  authority,  not  principle;  and  that,  whatever  be  the 
proportion,  the  relation  produced  by  a  compensation  in  the  form 
of  a  commission  is  in  every  instance  the  same.  But  by  the  terms 
of  the  contract  Bronson  and  not  Dunham  was  to  procure  and 
pay  for  the  stuff;  and  they  were  not  to  be  partners  in  that  part 
of  the  business.  This  provision,  I  admit,  would  be  inoperative 
against  strangers,  if  the  parties  had  held  themselves  out  to  the 
public  as  partners,  both  in  bujdng  and  selling;  but  assuming  for 
the  moment  that  there  was  indeed  a  partnership  in  the  handles 
when  furnished,  and  in  the  store  when  stocked  with  goods,  yet  it 
is  to  be  borne  in  mind  that  the  handles,  as  well  as  the  store 
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goods,  were  to  be  put  into  the  concern  as  separate  contributions 
to  the  joint  stock ;  and  that,  as  the  stuff  for  the  handles  was  to  be 
procured  by  Bronson  it  was  consequently  to  be  paid  for  by  him, 
just  as  the  store  goods  were  to  be  procured  and  paid  for  by  Dun- 
ham, having  been  purchased  on  separate  account.  There  may  be 
a  partnership  for  selling  and  not  for  buying ;  or  for  buying  and 
not  for  selling ;  or  for  both  buying  and  selling,  which  is  the  most 
usual :  as  if  several  put  separate  quantities  of  wheat  into  a  com- 
mon stock  to  be  ground  into  flour  and  sold  on  joint  account ;  or 
agree  to  buy  jointly  and  divide  the  article  when  bought ;  or  agree 
to  buy  and  sell  on  joint  account.  In  the  first  case  each  would  be 
liable  for  his  own  purchases  only;  but  in  the  second  and  third 
cases,  each  would  be  liable  for  the  whole.  Now  if  there  were  any 
partnership  in  this  instance  it  would  be  of  the  first  class ;  and  in 
any  view  of  the  case  the  defendant  would  not  be  liable:"  Dun- 
ham V.  Rogers,  1  Pa.  St.  255,  262. 

Not  dissimilar  to  this  is  the  case  of  Denny  v.  Cabot,  6  Met.  82, 
which  w^as  also  a  ca«:e  in  which  one  party  supplied  the  raw  mar 
terial  and  another  manufactured  it,  and  was  to  receive  one-third 
part  of  the  net  profits.  This  proportion,  it  w^as  found,  was  to  be 
received  by  the  manufacturer  only  as  a  compensation  for  his  la- 
bor and  services ;  and  it  was  held  perfectly  competent  to  provide 
for  making  compensation  by  such  a  standard  without  constituting 
a  partnership.  Perrine  v.  Hankinson,  11  N.  J.  181,  is  relied  up- 
on as  authority,  among  other  cases.  The  same  doctrine  was  re- 
i.  ?ated  in  Holmes  v.  Old  Colony  R.  R.  Co.,  5  Gray  58,  Bradley 
y.  White,  10  Met.  303,  43  Am.  Dec.  435 ;  and  by  Day,  J.,  in  a 
careful  opinion  in  Harvey  v.  Childs,  28  Ohio  St.  319  (post,  p.  97) 
already  referred  to. 

It  is  needless  to  cite  other  cases.  They  cannot  all  be  recon- 
ciled, but  enough  are  cited  to  show  that  in  so  far  as  the  notion 
ever  took  hold  of  the  judicial  mind  that  the  question  of  partner- 
ship or  no  partnership  was  to  be  settled  by  arbitrary  tests  it  was 
erroneous  and  mischievous,  and  the  proper  corrective  had  been 
applied.  Except  when  one  allows  the  public  or  individual  deal- 
ers to  be  deceived  by  the  appearance  of  partnership  when  none 
exists,  he  is  never  to  be  charged  as  a  partner  unless  by  contract 
and  with  intent  he  has  formed  a  relation  in  which  the  elements 
of  partnership  are  to  be  found.    And  what  are  these?    At  the 
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very  loast  the  following-:  Community  of  interest  in  some  lawful 
conmierce  or  business,  for  the  conduct  of  which  the  parties  are 
mutually  principals  of  and  agents  for  each  other,  with  general 
powers  within  the  scope  of  the  business,  which  powers,  however, 
by  agreement  between  the  parties  themselves,  may  be  restricted  at 
option,  to  the  extent  even  of  making  one  the  sole  agent  of  the 
other  and  of  the  business. 

In  this  case  we  have  the  lawful  commerce  or  business,  namely, 
the  keeping  of  the  hotel.  We  have  also  in  some  sense  a  com- 
munity of  interest  in  the  proceeds  of  the  business,  though  these 
are  so  divided  that  all  the  profits  and  all  the  losses  are  to  be  re- 
ceived and  borne  by  one  only.  But  where  in  the  mutual  arrange- 
ment does  it  appear  that  either  of  the  parties  clothed  the  other 
with  an  agency  to  act  on  his  behalf  in  this  business?  We  speak 
now  of  intent  merely,  and  not  of  any  arbitrary  implication  of  in- 
tent which  the  law,  according  to  some  authorities,  may  raise  ir- 
respective of  and  perhaps  contrary  to  the  intent.  Could  Beecher 
buy  for  the  business  a  dollar's  worth  of  provisions?  Could  he 
hire  a  porter  or  a  waiter?  Could  he  discharge  one?  Could  he 
say  the  house  shall  be  kept  for  fastidious  guests  exclusively  and 
charges  made  in  proportion  to  what  they  demand,  or  on  the 
other  hand  that  the  tables  shall  be  plain  and  cheap  so  as  to  at- 
tract a  greater  number?  Could  he  persist  in  lighting  with  gas 
if  Williams  chose  something  different,  or  reject  oil  if  Williams 
saw  fit  to  use  it?  Was  a  servant  in  the  house  at  his  beck  or 
disposal,  or  could  he  turn  oft'  a  guest  that  Williams  saw  fit  to  re- 
ceive, or  receive  one  that  Williams  rejected  as  unfit?  In  short, 
what  one  act  might  he  do  or  authority  exercise  which  properly 
pertains  to  the  business  of  keeping  hotel,  except  merely  the  super- 
vision of  accounts,  and  this  for  the  purpose  of  accounting  only? 
And  how  could  he  be  principal  in  a  business  over  which  he  had 
absolutely  no  control  ?  Nor  must  we  forget  that  this  is  not  a  case 
in  which  powers  which  might  otherwise  be  supposed  to  exist  are 
taken  away  or  excluded  by  express  stipulation;  but  they  are 
powers  which  it  is  plain  from  their  contract  the  parties  did  not 
suppose  would  exist,  and,  therefore,  have  not  deemed  it  necessary 
to  exclude. 

On  the  other  hand,  what  single  act  are  we  warranted  in  in- 
ferring the  parties  understood  Williams  was  to  do  for,  and  as 
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the  agent  of,  Beecher?  Not  to  furnish  supplies  surely,  for  these 
it  was  expressly  agreed  should  be  furnished  by  Williams  and 
paid  for  daily.  Not  to  contract  debts  for  water  and  gas  bills  and 
other  running  expenses,  for  by  the  agreement  there  were  to  be  no 
such  debts.  Nor  was  this  an  agreement  merely  that  expenses  in- 
curred for  both  were  to  be  met  without  the  use  of  credit,  but  it 
was  expressly  provided  that  they  were  to  be  the  expenses  of  one 
party  only,  and  to  be  met  by  him  from  his  own  means.  There 
was  to  be  no  employment  of  credit,  but  it  was  the  credit  of  Wil- 
liams alone  that  was  in  the  minds  of  the  parties. 

It  is  difficult  to  understand  how  the  element  of  agency  could 
be  more  perfectly  eliminated  from  their  arrangements  than  it 
actually  was.  Beecher  furnished  the  use  of  the  hotel  and  a  clerk 
to  supervise  the  accounts,  and  received  for  so  doing  one-third  the 
gross  returns.  It  was  not  understood  that  he  was  to  intermeddle 
in  any  way  with  the  conduct  of  the  business  so  long  as  Williams 
adhered  to  the  terms  of  his  contract.  If  the  business  was  man- 
aged badly  Beecher  might  be  a  loser,  but  how  could  he  help  him- 
self ?  He  had  reserved  no  right  to  correct  the  mistakes  of  Wil- 
liams, supply  his  deficiencies,  or  overrule  his  judgments.  He  did, 
indeed,  agree  to  take  and  account  for  whatever  furniture  should 
be  brought  into  the  house  by  Williams,  but  the  bringing  any  in 
was  voluntary  and  so  far  was  Beecher  from  undertaking  to  pay 
to  the  sellers  the  purchase  price,  that  on  the  contrary  the  value 
was  to  be  offset  against  the  deterioration  of  that  which  Beecher 
supplied ;  and  it  was  quite  possible  that,  as  between  himself  and 
Williams,  there  might  be  nothing  to  pay.  And  while  Williams 
was  not  compellable  to  put  any  in,  Beecher,  on  the  other  hand, 
had  no  authority  to  put  any  in  at  the  cost  of  Williams. 

It  is  plain,  therefore,  that  if  there  is  any  agency  in  this  case  for 
Beecher  to  act  for  Williams,  or  Williams  to  act  for  Beecher,  it 
is  an  agency  implied  by  law,  not  only  without  having  expressed  a 
purpose  that  an  agency  shall  exist,  but  in  spite  of  their  plain  in- 
tent that  none  shall  exist.  If,  therefore,  we  shall  say  that  agency 
of  each  to  act  for  the  other,  or  agency  of  one  to  act  for  both  in 
the  common  business,  is  to  be  the  test  of  partnership,  or  to  be  one 
of  the  tests,  but  that  the  law  may  imply  the  agency  irrespective 
of  the  intent,  and  then  imply  the  partnership  from  the  agency, 
we  see  at  once  that  the  test  disappears  from  all  our  calculations. 
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To  imply  something  in  order  that  that  something  may  be  the 
foundation  whereupon  to  erect  an  implication  of  something  else 
is  a  mere  absurdity.  The  test  of  partnership  must  be  found  in 
the  intent  of  the  parties  themselves.  They  may  say  they  intend 
none  when  their  contract  plainly  shows  the  contrary ;  and  in  that 
case  the  intent  shall  control  the  contradictory  assertion ;  but  here 
the  intent  is  plain. 

We  have  not  overlooked  anyone  of  the  circumstances  which  on 
the  argument  were  pointed  out  as  peculiar  to  this  case.  None  of 
them  is  inconsistent  with  the  intent  that  Beecher  was  to  be  paid 
for  the  use  of  his  building  and  furniture  merely.  He  retained 
possession;  but  a  reason  for  this  appears  in  the  power  he  re- 
served to  terminate  the  arrangement  whenever  the  contract  was 
broken  by  Williams.  Being  in  possession  he  might  suppose  he 
could  eject  Williams  without  suit.  He  might  also  think  it  im- 
portant to  the  reputation  of  the  hotel  that  no  landlord  should  be 
in  debt  for  supplies  or  for  servants'  wages;  and  for  that  reason 
require  cash  payments.  It  is  easy  to  see  that  as  lessor  he  might 
have  had  an  interest  in  all  the  stipulations  to  which  Williams* 
assent  was  required. 

There  is  another  view  of  this  case  that  seems  to  us  conclusive. 
It  is  urged  on  behalf  of  defendants  in  error  that  Beecher  was  a 
dormant  partner.  Now  a  dormant  partner  is  a  secret  partner; 
one  who  becomes  such  by  a  secret  arrangement,  while  his  asso- 
ciate is  held  out  to  the  world  as  sole  proprietor  and  manager  of 
the  business.  Was  this  the  case  here  ?  Nothing  in  the  record  in- 
dicates it.  Beecher  was  in  possession  of  the  hotel,  and  we  must 
suppose  had  his  clerk  there.  These  were  facts  open  and  patent  to 
the  whole  world  who  had  occasion  to  go  there  or  to  deal  with  Wil- 
liams. They  naturally  suggested  the  inquiry  what  was  the  ar- 
rangement between  the  parties ;  and  there  is  nothing  in  the  case 
to  indicate  that  plaintiffs  in  error  would  not  have  learned  all  the 
details  of  the  arrangement  had  they  made  the  necessaiy  in- 
quiries. There  is  no  indication  anj'ivhere  of  intended  secrecy.  If, 
therefore,  there  was  any  partnership  at  all,  it  existed  because  the 
contract  and  the  open  and  public  conduct  of  business  under  it 
created  one,  and  the  right  of  the  defendants  in  error  to  recover 
must  depend  upon  whether  they  had  a  right,  with  the  contract  be- 
fore them,  to  understand  that  they  were  furnishing  supplies  on 
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the  credit  of  Beeeher.  Would  they  have  had  this  right?  If  so,  no 
interference  of  Beeeher,  and  no  notice  to  them  not  to  sell  to  Wil- 
liams relyinf?  on  Beeeher 's  credit,  would  have  been  of  the  least 
avail.  If  he  had  said  to  them,  ' '  Gentlemen,  by  our  contract,  Mr. 
Williams  furnishes  all  the  supplies ;  I  do  not  and  cannot  control 
in  respect  to  quality,  quantity,  or  cost ;  he  alone,  by  our  under- 
standing, is  to  pay  for  them,  and  I  forbid  you  to  sell  on  my 
credit;"  it  would  all  have  been  useless.  On  their  view  of  the 
case  he  was  bound  by  an  iron  rule  of  the  law,  from  which  it  would 
have  been  impossible  to  rescue  his  credit  until  the  arrangement 
with  Williams  should  in  some  manner  be  terminated.  And  this 
would  have  been  the  case  also  even  if  the  arrangement  with  Wil- 
liams had  been  a  secret  one,  and  Beeeher  had  attempted  to  pro- 
tect himself  by  disclosing  its  terms.  This  is  as  much  as  to  say 
that  parties  are  not  at  liberty  to  contract  as  they  please,  even 
when  they  propose  nothing  wrong  and  do  nothing  unfair  to  any 
one.    But  we  cannot  bring  our  minds  to  this  result. 

Our  conclusion  is  that  Beeeher  and  Williams,  having  never  in- 
tended to  constitute  a  partnership,  are  not  as  between  them- 
selves partners.  There  was  to  be  no  common  property,  no  agency 
of  either  to  act  for  the  other  or  for  both,  no  participation  in 
profits,  no  sharing  of  losses.  If  either  had  failed  to  perform  his 
part  of  the  agreement,  the  remedy  of  the  other  would  have  been 
a  suit  at  law,  and  not  a  bill  for  an  accounting  in  equity.  If  either 
had  died,  the  obligations  he  had  assumed  would  have  continued 
against  his  representatives.  We  also  think  there  can  be  no  such 
thing  as  a  partnership  as  to  third  persons  when  as  between  the 
parties  themselves  there  is  no  partnership  and  the  third  persons 
have  not  been  misled  by  concealment  of  facts  or  by  deceptive  ap- 
pearances. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  or- 
dered.   

HARVEY  V.  CHILDS. 
28  Ohio  St.  319,  22  Am.  Rep.  387.      1876. 

Action  for  money.  The  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Day,  J.     The  original  action  was  brought  by  Harvey  against 
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Childs  and  Potter,  to  recover  $158.40,  for  seventeen  hogs  sold 
by  Harvey  to  Potter. 

Potter  is  in  default.  Childs  denies  his  liability.  His  liability 
is  claimed  solely  on  the  ground  that  he  was  a  partner  of  Potter 
in  the  adventure  for  which  the  hogs  were  purchased. 

The  partnership  claimed  rests  on  the  following  state  of  facts: 
Potter  went  to  Childs,  and  told  him  that  he  had  contracted  for 
about  two  car  loads  of  hogs,  to  be  delivered  at  Loudonville  the 
next  day,  and  had  not  the  money  to  pay  for  them.  He  asked 
Childs  to  advance  the  money  and  take  an  interest  in  the  hogs. 
Childs  refused.  Thereupon  Potter  proposed  that  if  he  would  let 
him  have  the  money  to  enable  him  to  pay  for  the  hogs  he  had 
bought,  and  others  he  might  have  to  buy  to  make  the  two  car 
loads,  he  (Childs)  should  take  possession  of  the  hogs  when  carred 
at  Loudonville,  as  security  for  the  money,  take  them  to  Pitts- 
burg, sell  them,  and  take  his  pay  from  the  proceeds  of  the  sale ; 
that  he  might  have  one-half  the  net  profits  of  the  adventure,  and 
that  in  no  event  should  Childs  sustain  any  loss,  but  the  money 
advanced  by  him  should  be  fully  paid  by  Potter  in  case  the 
amount  realized  from  the  sale  of  the  hogs  was  insufficient. 
Childs  accepted  the  proposition,  and,  it  being  agreed  that  $2,500 
would  be  enough  to  pay  for  the  two  car  loads  he  advanced  that 
sum  to  Potter.  Afterward,  without  the  knowledge  of  Childs, 
Potter  bought  the  hogs  in  question  of  Harvey,  on  his  own  credit, 
and  they  made  part  of  the  two  car  loads  of  hogs  which  were 
taken  possession  of  by  Childs,  sold  in  Pittsburg,  and  the  avails 
of  the  sale  were  appropriated  in  payment  of  the  money  advanced 
to  him.  No  profits  were  made.  The  avails  of  the  sale  were  in- 
sufficient to  pay  the  amount  advanced  by  Childs,  and  Potter  paid 
him  the  deficiency,  and  for  his  time  and  expense  in  the  trans- 
action. 

The  question  to  be  considered,  then,  is,  are  the  defendants,  by 
construction  of  law,  to  be  regarded  partners  as  to  the  plaintiff, 
being  a  third  person,  in  the  debt  incurred  to  him  by  Potter  in  his 
own  name? 

What  shall  be  regarded,  as  to  third  persons,  a  test  of  partner- 
ship between  parties  who  did  not  consider  themselves  to  be  part- 
ners, and  who  have  done  nothing  to  estop  them  from  denying 
that  they  are  such  has  been  much  discussed  by  courts  and  ele- 
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mentary  writers,  and  the  problem  seems  to  be  one  of  difficult  solu- 
tion. It  is  needless  to  review  here  the  numerous  cases  on  the  sub- 
ject ;  a  statement  of  results  is  sufficient. 

No  little  difficulty  has  been  experienced  in  determining  the 
meaning  and  limits  of  phrases  that  have  been  recognized  as  tests 
of  a  partnership  in  such  cases,  and  in  their  application  to  the 
varying  cases  that  arise. 

The  effort  has  been  to  draw  a  distinct  line  between  cases  where 
one  has  a  community  of  interest  in  the  profits  of  a  business,  as 
distinguished  from  those  where  one  is  entitled  to  receive  a  sum 
of  money  out  of  the  profits  as  a  creditor,  or  a  sum  proportioned 
to  a  quantum  of  profits,  or  a  share  of  the  profits  as  a  compensa- 
tion for  services  or  labor. 

Although  a  partnership  may  be  said  to  rest  upon  the  idea  of  a 
communion  of  profits,  nevertheless  the  foundation  of  the  liability 
of  one  partner  for  the  acts  of  another  is  the  relation  they  sustain 
to  each  other,  as  being  each  principal  and  agent.  That  relation, 
it  would  seem,  then,  constitutes  the  true  test  of  a  partnership  lia- 
bility, and  rests  upon  the  just  foundation  that  the  joint  liability 
was  incurred  on  the  express  or  implied  authority  of  the  party 
sought  to  be  charged. 

But  if  the  relation  of  principal  and  agent  be  regarded  as  the 
test  of  a  partnership  and  consequent  joint  liability,  the  question 
still  remains,  what  shall  be  deemed  sufficient  evidence  of  that  re- 
lation, or  to  raise  the  implication  of  authority  to  incur  the  liabil- 
ity in  question  ? 

To  this  end  numerous  tests  have  been  supposed  to  exist;  but 
the  best  considered  and  least  objectionable  is  that  of  a  community 
of  interest  in  the  profits  of  a  business  or  transaction  as  a  princi- 
pal or  proprietor.  Pars,  on  Part.  71,  and  note:  Coll.  on  Part., 
sees.  25,  44.  See,  also.  Story  on  Part.,  sees.  36,  38,  60,  Berthold 
V.  Goldsmith,  24  How.  536. 

But  this  test  is  valuable  as  a  rule  chiefly  because  it  evinces  a 
relation  between  the  parties,  where  each  may  reasonably  be  pre- 
sumed to  act  for  himself  and  as  agent  for  the  others,  and  to  that 
extent  establishes  the  fact  that  the  liability  was  incurred  on  the 
authority  of  all  so  participating  in  the  profits.  Participation  in 
the  profits  of  a  business,  however,  cannot  be  regarded  as  a  rule 
so  universal  and  unrelenting  as  to  be  unjustly  applied  to  a  case 
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whore  a  debt  is  incurred  by  one  who  cannot  be  said  to  be  acting, 
in  the  particular  transaction,  as  the  agent  or  on  behalf  of  the 
party  sought  to  be  charged.  Therefore,  on  principle,  the  true 
test  of  a  partnership,  at  last,  is  left  to  be  that  of  the  relation  of 
the  parties  as  principal  and  agent,  to  be  proved  by  any  competent 
evidence;  for  when  they  sustain  that  relation,  a  joint  liability 
may  be  said  to  have  been  incurred  by  the  authority,  or  on  behalf 
of  each  of  the  parties  so  related.  The  tendency  of  the  more 
modern  authorities,  both  English  and  American,  is  to  this  con- 
clusion. 

The  case  of  Cox  v.  Hickman,  decided  by  the  House  of  Lords  in 
1860,  has  become  a  leading  case  on  the  subject.  99  E.  C.  L.  47; 
8  House  of  Lords  Cases,  268.  It  is  summarized  in  the  subsequent 
case  of  Bullen  v.  Sharp,  L.  R.  I.  C.  P.  86,  by  Blackburn,  J.,  as 
follows :  "I  think  that  the  ratio  decidendi  is  that  the  proposition 
laid  down  in  Waugh  v.  Carver,  viz.,  that  a  participation  in  the 
profits  of  a  business  does  of  itself,  by  operation  of  law,  constitute 
a  partnership,  is  not  a  correct  statement  of  the  law  of  England ; 
but  that  the  true  question  is,  as  stated  by  Lord  Cranworth, 
whether  the  trade  is  carried  on  on  behalf  of  the  person  sought  to 
be  charged  as  a  partner,  the  participation  in  the  profits  being  a 
most  important  element  in  determining  the  question,  but  not  being 
in  itself  decisive ;  the  test  being,  in  the  language  of  Lord  Wens- 
LEYD.VLE,  whether  it  is  such  a  participation  in  the  profits  as  to  con- 
stitute the  relation  of  principal  and  agent  between  the  persons 
taking  the  profits  and  those  actually  carrying  on  the  business." 
Add.  on  Cont.  163. 

These  cases  were  decided  before  the  passage  of  the  act  of 
parliament  in  relation  to  partnerships.  But,  so  far  as  relates  to 
this  cjuestion,  in  a  subsequent  case,  Bramwell,  J.,  declared,  in 
effect,  that  the  act  was  only  declaratory  of  the  common  law,  as 
held  in  Cox  v.  Hickman.    Holme  v.  Hammond,  L.  R.  7  Ex.  218. 

The  question  was  much  considered  in  Eastman  v.  Clark,  53  N. 
H.  276,  where  the  authorities  are  fully  collated  and  ably  reviewed. 
The  case  was  decided  in  1872.  The  conclusion  arrived  at  is  stated 
by  Smith,  J.,  as  follows :  "The  real  ultimate  question  in  all  cases 
like  the  present  is  one  of  agency.  Did  the  person  sought  to  be 
charged  stand  in  the  relation  of  principal  to  the  person  contract- 
ing the  debt?    Participation  in  the  profits  is  not  decisive  of  the 
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question;  except  so  far  as  it  is  evidence  of  the  relation  of  princi- 
pal and  agent  between  the  persons  taking?  the  profits  and  those 
actually  carryinj]^  on  the  business.  Whether  such  relation  actual- 
ly exists  is  a  question  of  fact.  Upon  the  trial  of  that  question, 
proof  of  a  right  to  participate  in  the  profits  would  be  a  cogent 
and  often  practically  conclusive  piece  of  evidence  to  establish  the 
existence  of  that  relation,  but  there  is  no  sound  foundation  for  an 
arbitrary  rule  of  law  requiring  courts  or  jurors  to  regard  partici- 
pation in  the  profits  as  a  decisive  test  which  will  in  all  instances 
necessitate  the  conclusion  that  the  participator  is  liable  for  the 
debts." 

In  the  absence  of  any  kno^\^l  stipulation  to  the  contrary,  every 
party  of  a  trading  firm,  within  the  scope  of  the  joint  business  in 
contemplation  of  law,  is  clothed  with  implied  authority  to  enter 
into  simple  contracts  on  behalf  of  the  fii-m  in  furtherance  of  the 
business  of  the  partnership,  and  thereby  bind  each  member  of  the 
firm.  Where,  therefore,  as  in  the  case  of  Wood  v.  Vallette,  7 
Ohio  St.  172,  and  in  the  latter  case  of  Leggett  v.  Hyde,  58  N.  Y. 
272,  money  is  advanced,  to  be  used  in  a  trading  business,  and  re- 
turned in  a  year  with  a  share  of  the  profits  made  during  that 
time,  it  may  well  be  implied  that  the  business  was  conducted  on 
behalf  and  by  the  authority  of  the  person  advancing  the  money 
and  sharing  the  profits,  for  it  is  to  the  continuing  trade,  in  the 
ordinary  way,  that  he  looks  for  his  profits. 

But  such  cases  are  plainly  distinguishable  from  one  where 
money  is  advanced,  to  be  embarked  in  a  single  transaction,  where 
no  credit  is  contemplated.  In  such  case  there  is  no  ground  for 
the  implied  authority  to  incur  debts,  such  as  exists  in  regard  to  a 
general  trading  business.    Add.  on  Cont.  161. 

In  the  case  before  us  it  is  obvious  that  it  was  not  contemplated 
in  the  arrangement  between  Childs  and  Potter  that  any  indebted- 
ness should  be  incurred  in  the  purchase  of  hogs  for  the  contem- 
plated adventure,  to  which  the  whole  business  was  to  be  con- 
fined. There  is,  then,  no  ground  for  the  implication  of  authority 
from  Childs  to  incur  the  debt  in  question.  On  the  contrary,  such 
implication  is  rebutted  by  the  advancement  of  money  to  pay  for 
all  the  hogs  that  were  to  come  to  his  hands. 

Moreover,  Childs  had  no  legal  interest  in  any  of  the  hogs  until 
they  were  delivered  to  him  at  the  cars,  nor  had  be  any  equitable 
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interest  in  hogs,  before  such  delivery,  that  were  bought  by  Potter 
and  not  paid  for  by  money  received  from  Childs.  He  had,  then, 
no  interest  whatever  in  the  hogs  bought  of  Harvey  on  credit, 
when  the  debt  to  him  was  incurred ;  and  Potter,  before  delivery 
to  Childs,  might  have  sold  them  without  being  liable  to  Childs. 
The  fact  is  apparent  that  it  was  the  understanding  of  the  parties 
that  Potter  had  bought  for  himself,  and,  if  need  be,  was  in  like 
manner  to  buy  enough  more  hogs  to  make  two  car  loads ;  and  it 
cannot  be  doubted  that,  until  their  delivery  at  least,  all  the  hogs 
belonged  to  Potter  alone,  and  at  most  were  only  regarded  as  his 
contribution  to  the  enterprise.  If  so  regarded,  the  case  is  like 
that  of  Wilson  v.  Whitehead,  10  M.  &  W.  503,  where  it  was 
agreed  between  three  parties  that  one  should  edit,  another  print, 
and  the  other  publish  a  paper,  and  share  equally  in  the  net 
profits.  The  printer  was  to  furnish  the  paper  and  charge  the 
firm  at  cost  prices.  It  was  held  that  the  printer  alone  was  liable 
to  the  person  of  whom  he  bought  the  paper.  Parke,  B.,  said: 
"The  question  is,  did  the  other  defendants  authorize  Whitehead 
to  purchase  the  paper  on  their  account  or  on  his  own.  It  appears 
to  me,  on  the  true  construction  of  the  contract,  that  the  latter 
was  the  case.  When  the  paper  was  in  his  possession  he  was  at 
liberty  to  have  appropriated  it  to  any  other  purpose. 

But  the  truth  is,  Potter  was  the  owner  of  the  hogs  until  they 
were  sold  by  Childs,  for  Childs  declined  to  take  any  interest  in  the 
hogs  other  than  as  security  for  the  money  advanced  by  him  to 
Potter.  Looking  to  the  whole  matter,  it  is  clear  that  the  trans- 
action was  a  loan  of  money  by  one  party  to  the  other,  on  the  se- 
curity afforded  by  the  possession  of  the  hogs.  Childs,  therefore, 
was  the  mere  pledgee  of  the  hogs,  with  a  power  of  sale  by  agree- 
ment of  the  parties,  and,  as  such,  had  only  special  property  in  the 
hogs.  The  general  property  in  the  hogs,  from  first  to  last,  re- 
mained in  Potter.  lie  was  the  owner,  and  if  they  had  died  on  the 
way  to  market,  without  the  fault  of  Childs,  the  loss  would  have 
fallen  upon  Potter,  both  by  the  positive  agreement  of  the  parties, 
and  the  legal  effect  of  the  transaction  between  them  as  bailor  and 
bailee. 

There  was,  then,  strictly  speaking,  no  mutuality  or  community 
of  interest  between  them  in  the  hogs.  Childs  had  no  interest  in 
them  other  than  as  security  for  a  debt,  and  to  find  in  half  the 
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profits  of  their  sale  the  measure  of  his  reward  for  the  use  of  his 
money,  to  be  paid  out  of  Potter's  property. 

The  relation  of  the  parties  was  that  of  debtor  and  creditor,  of 
bailor  and  bailee,  and  not  that  of  partners.  They  had  no  mutual 
interest  in  the  hogs  in  common  as  principals  or  proprietor's,  nor 
was  either  acting  as  principal  for  himself  and  agent  for  the  other. 
If,  however,  that  relation  could  be  said  to  exist  after  the  hogs 
were  delivered  to  Childs,  there  is  no  ground  for  an  inference  that 
the  debt  to  Ilarvey,  previously  contracted  by  Potter,  was  in- 
curred upon  the  authority  of  Childs.  On  the  contrary,  the  facts 
rebut  any  implication  of  such  authority,  and  are  consistent  only 
with  the  supposition  that  the  debt  was  incurred  without  authority 
from  Childs,  who  was  doubtless  no  less  surprised  to  learn  of  the 
debt  than  Harvey  was,  after  the  failure  of  Potter,  to  find  the 
existence  of  a  rule  of  law  under  which  he  had  unwittingly  given 
credit  to  another  and  responsible  party.  We  may,  in  conclusion, 
therefore,  well  adopt  in  this  case  the  language  of  Judge  Story 
(Part.,  sec.  36)  :  "Now,  it  is  incumbent  upon  those  who  insist 
that  a  partnership  exists  between  the  parties,  as  to  third  persons, 
by  mere  operation  of  law,  in  opposition  to  their  own  intention,  to 
establish  that  in  the  given  case,  under  all  the  circumstances,  there 
is  such  a  rule,  and  that  it  is  strictly  applicable. ' ' 

This  disposes  of  the  material  questions  made  by  the  record. 
The  court  of  common  pleas  gave  judgment  in  favor  of  the  plain- 
tiff, against  both  Childs  and  Potter. 

The  District   Court,   on  error  reversed  the  judgment   as   to 

Childs.    It  follows  that  the  judgment  of  the  District  Court  must 

be  affirmed. 

Judgment  accordingly. 


Tests  of  a  Partnership — Holding  Out* 

FLETCHER  v.  PULLEN. 

70  Md.  205, 16  Atl.  Rep.  887, 14  Am.  St.  Rep.  355.      1889. 

Appeal  from  circuit  court,  Dorchester  county. 
Argued  before  Miller,  Robinson,  Irving,  Stone,  Bryan  and 
McSherry,  JJ. 

*  See  Sec.  515,  Vol.  4,  Cyclopedia  of  Law. 
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Miller,  J.  The  plaintiffs,  who  are  nLirserynien  in  Milford, 
Del.,  sued  Bramble  &  Fletcher,  as  partnei's  in  the  same  business 
at  Cambridge,  in  this  state,  for  fruit  trees  sold  and  delivered  to 
them  in  the  autumn  of  1886.  Bramble  died  before  the  trial,  and 
Fletcher  defended  upon  the  ground  that  he  was  not  a  partner. 
The  exceptions  relate  mainly  to  the  admissibility  of  evidence  upon 
the  question,  not  whether  Fletcher  &  Bramble  were  actually  part- 
ners inter  sese,  but  whether  Fletcher  had  held  himself  out,  or  had 
permitted  himself  to  be  held  out,  as  a  partner,  so  as  to  become 
responsible  to  third  parties.  The  law  on  this  subject,  well  estab- 
lished by  authority,  may  be  stated  thus:  "The  ground  of  liabil- 
ity of  a  person  a«  partner  who  is  not  so  in  fact  is  that  he  has  held 
himself  out  to  the  world  as  such,  or  has  permitted  others  to  do 
so,  and  by  reason  thereof  is  estopped  from  denying  that  he  is  one 
as  against  those  who  have  in  good  faith  dealt  with  the  firm,  or 
with  him  as  a  member  of  it.  But  it  must  appear  that  the  person 
dealing  with  the  firm  believed,  and  had  a  reasonable  right  to  be- 
lieve, that  the  party  he  seeks  to  hold  as  a  partner  was  a  member 
of  the  firm,  and  that  the  credit  was  to  some  extent  induced  by  this 
belief.  It  must  also  appear  that  the  holding  out  was  by  the  party 
sought  to  be  charged,  or  by  his  authority,  or  with  his  knowledge 
or  assent.  This,  where  it  is  not  the  direct  act  of  the  party,  may 
be  inferred  from  circumstances,  such  as  from  advertisements, 
shop  bills,  signs,  or  cards,  and  from  various  other  acts  from  which 
it  is  reasonable  to  infer  that  the  holding  out  was  with  his  author- 
ity, knowledge,  or  assent ;  and  whether  a  defendant  has  so  held 
himself  out,  or  permitted  it  to  be  done,  is  in  every  case  a  question 
of  fact,  and  not  of  law ' ' :  Thomas  v.  Green,  30  Md.  1 ;  I 
Lindl.  Partn.  45;  Thompson  v.  Bank,  111  U.  S.  536,  537,  4  Sup. 
Ct.  Rep.  689 ;  5  Wait,  Act.  &  Def.  113,  114.  These  general  rules 
apply  to  the  present  case. 

The  evidence  shows  that  there  was,  in  or  near  Cambridge,  a 
fruit  farm  and  nursery  on  about  15  acres  of  Fletcher's  land, 
which  Bramble  had  occupied  and  managed  from  the  year  1881  to 
1887.  The  plaintiffs  then  proved  that  in  October  and  November, 
1886,  they  received  several  letters,  postal  cards,  telegrams,  and 
circulars  from  Cambridge,  signed,  ''Fletcher  &  Bramble,"  repre- 
senting them  to  be  partners,  and  the  envelopes  in  which  the  let- 
ters were  enclosed  were  stamped  with  the  same  firm  name.  These 
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letters  contained  orders  for  fruit  trees,  and  the  first  of  them  j^ave 
a  reference  to  a  Mr.  Van  Ilorst,  formerly  of  Milf ord,  but  then  re- 
siding in  Cambridge.  The  plaintiffs  not  knowing  the  firm,  nor  by 
whom  the  letters  were  written,  wrote  to  Van  Ilorst  and  others,  in- 
quiring as  to  its  credit  and  standing,  and  in  reply  received  in- 
formation to  the  effect  that  Fletcher  was  entirely  responsible,  but 
that  Bramble  was  worth  nothing.  Upon  this  information,  and  re- 
ceiving no  intimation  that  Fletcher  was  not  a  partner,  they  filled 
the  orders  and  delivered  the  trees,  relying  upon  his  credit.  Each 
item  of  this  testimony  was  excepted  to  as  it  was  offered,  upon  the 
ground  that  these  letters,  circulars,  and  envelopes  were  written 
and  gotten  up  by  Bramble  without  Fletcher's  knowledge  or  con- 
sent. We  think,  however,  they  were  all  admissible,  not  because 
the  acts  and  declarations  of  Bramble  would  bind  Fletcher,  as  of 
course  they  would  not,  unless  he  was  an  actual  partner,  but  for 
the  purpose  of  showing  that  the  plaintiffs  believed,  and  had  good 
reason  to  believe,  that  he  was  a  partner,  and  that  they  trusted 
the  supposed  firm  upon  the  faith  of  his  responsibility.  To  prove 
this  was  an  important  link  in  the  plaintiffs'  case,  and  evidence 
tending  to  prove  it  was,  in  our  opinion,  admissible. 

The  plaintiffs  then  proved  that  an  advertisement  signed, 
"Fletcher  &  Bramble, "  calling  attention  to  their  nursery,  offering 
their  trees  for  sale,  and  soliciting  from  the  public  continuance  of 
confidence  and  orders,  was  published  in  two  weekly  newspapers  of 
Cambridge,  where  Fletcher  lived,  for  three  months  during  the 
year  1884,  In  one  of  these  papers  there  was  also  a  local  notice  of 
the  advertisement.  These  were  also  prepared,  inserted,  and  paid 
for  by  Bramble,  without  Fletcher's  knowledge  ;  but  it  was  proved 
that  during  the  time  of  their  publication  he  was  a  subscriber  to 
both  papers,  and  they  were  regularly  sent  him.  There  is  also 
clear  proof  that  he  actually  laiew  of  them  while  they  were  being 
published,  and  never  inserted  in  either  of  the  papers  any  denial 
of  the  partnership.  From  all  this  it  was  competent  for  a  jury 
to  infer  that  he  was  held  out  to  the  public  by  Bramble  as  a  part- 
ner, with  his  knowledge  and  assent;  and  we  are  of  opinion  the 
plaintiffs  were  entitled  to  prove  this,  though  they  never  saw  the 
advertisements,  and  were  not  influenced  by  them  in  trusting  the 
firm.  They  had  already  proved  they  had  so  trusted  it  in  good 
faith,  and  upon  good  grounds,  and  we  think  they  had  the  right 
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to  resort  to  these  antecedent  advertisements,  and  to  this  proof,  for 
the  purpose  of  showing  that  Fletcher  had  been  so  held  out  to  the 
public  with  his  knowledge  and  assent.  It  was  evidence  to  go  to 
the  jury  upon  that  subject,  and,  if  uncontradicted,  would  have 
made  him  a  partner,  at  least  as  to  all  third  parties  who  had 
trusted  the  firm  in  good  faith  upon  that  supposition.  Having 
knowledge  of  these  advertisements,  it  was  his  duty  to  deny  the 
partnership,  if  he  wished  to  escape  liability.  But  what  was  he  to 
do,  and  how  much  ?  We  do  not  say  he  was  under  a  legal  obliga- 
tion to  publish  a  repudiation  of  the  partnership  in  the  same  news- 
papers, or  in  any  other,  though  this  would  seem  to  be  a  very  ob- 
vious and  the  most  efficient  mode  of  proclaiming  such  denial,  and 
the  fact  that  he  failed  so  to  do  was  a  circumstance  to  go  to  the 
jury.  But  we  take  it  that  the  rule  upon  this  subject,  stated  by 
a  very  eminent  jurist,  is  reasonable  and  just:  "If  one  is  held 
out  as  a  partner,  and  he  knows  it,  he  is  chargeable  as  one,  unless 
he  does  all  that  a  reasonable  and  honest  man  should  do,  under 
similar  circumstances,  to  assert  and  manifest  his  refusal,  and 
thereby  prevent  innocent  parties  from  being  misled."  Pars. 
Partn.  *134.  It  follows  that  the  court  below  was  right  in  ad- 
mitting all  the  evidence  offered  by  the  plaintiffs,  and  in  rejecting 
the  defendant's  first  prayers.  In  regard  to  his  second,  third 
and  fourth  prayers,  all  that  need  be  said  is  that  the  propositions 
they  contain  are  all  embraced  in  his  fifth  prayer,  which  the  court 
granted  with  a  single  modification,  to  which  we  see  no  valid 
objection. 

We  come  now  to  the  rulings  excluding  certain  evidence  of- 
fered by  the  defendant  to  show  and  sustain  his  denial  and  re- 
pudiation of  the  partnership.  His  own  testimony  was  to  the 
effect  that  Bramble  was  simply  his  tenant  of  the  land  for  the 
term  of  six  years  from  1881 ;  that  Bramble  had  a  fruit  tree 
nursery  on  the  land,  but  he  himself  had  nothing  to  do  with  it, 
and  never  entered  into  a  contract  of  partnership  with  Bramble, 
either  written  or  verbal,  in  the  nursery  business,  or  any  other; 
that  he  never  held  himself  out  as  such  partner,  and  never  lent  his 
name,  or  authorized  the  use  of  it  by  Bramble,  with  reference  to 
this  business,  or  any  other,  that  he  never  knew  of  the  letters,  cir- 
culars, and  envelopes  written  and  used  by  Bramble  until  they 
were  produced  in  court  at  the  trial ;  that  the  advertisements  and 
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local  notice  were  inserted  without  his  knowledge  or  consent,  and 
he  never  knew  anything  about  them  until  they  appeared  in  the 
papers ;  that  he  never  put  himself  to  the  trouble  and  expense  of 
publishing  in  these  papers,  or  in  any  others,  a  contradiction  of 
the  advertisements,  but  had,  on  all  occasions,  to  town  people  and 
country  people,  when  the  subject  was  mentioned  to  him,  and 
often  when  it  was  not,  denied  the  existence  of  any  partnership, 
and  repudiated  the  advertisements  as  imauthorized  by  him.    All 
this  was  allowed  to  go  in  without  objection,  but  it  is  to  be  ob- 
served that  he  admits  he  knew  of  the  advertisements  which  clearly 
and  publicly  proclaimed  the  partnership,  and  never  published  in 
any  newspaper  any  denial  of  it.    We  have  said  he  was  under  no 
legal  obligation  to  make  publication,  but  that  it  was  his  duty  to 
do  all  that  a  reasonable  and  honest  man  should  do,  under  similar 
circumstances,  to  manifest  his  denial.    This  is  the  important  ques- 
tion in  the  case,  and  it  was  one  solely  for  the  jury  to  determine. 
On  this  issue  of  fact  he  was  entitled  to  adduce  all  the  evidence  he 
could,  leaving  it  for  the  jury  to  decide  whether,  upon  the  whole 
of  it,  they  thought  he  had  done  all  that  a  reasonable  and  honest 
man  ought  to  have  done.    Under  this  rule,  he  was  entitled  to  the 
benefit  of  any  evidence  in  corroboration  of  his  own  testimony 
which  tended  to  prove  the  publicity  of  his  denial.    Now,  in  ad- 
dition to  his  own  general  evidence  on  this  subject,  he  offered  to 
prove,  (1)  by  the  editor  of  one  of  the  papers  in  which  the  ad- 
vertisement and  notice  appeared,  that,  when  the  witness  called 
upon  him  to  pay  for  the  same,  he  refused  to  do  so,  repudiated  all 
partnership  with  Bramble,  declared  he  had  nothing  to  do  with 
Bramble's  business,  and  would  have  nothing  to  do  with  his  bills. 
(2)  By  the  postmaster  of  Cambridge,  that  soon  after  the  pub- 
lication of  the  advertisements  witness  delivered  to  Fletcher  cer- 
tain mail  matter  addressed  to  ' '  Fletcher  &  Bramble, ' '  but  he  re- 
turned it  unopened,  and  refused  to  accept  the  same, — telling  wit- 
ness he  had  nothing  to  do  with  Bramble's  business,  and  was  no 
partner  of  his.     (3)   That  in  July,  1885,  he  and  Bramble  were 
sued  as  partners  by  the  steamboat  company  before  a  magistrate 
in  Cambridge,  on  a  bill  for  freight;  that  there  was  a  crowd  at 
the  trial,  and  he  resisted  the  suit,  and  refused  to  pay  the  account, 
on  the  ground  that  he  had  nothing  to  do  with  Bramble 's  business ; 
that  the  magistrate  gave  judgment  in  his  favor,  and  the  case 
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was  much  discussed  in  the  community,  especially  by  the  steam- 
boat agent,  who  made  great  complaint  because  the  magistrate  had 
decided  in  his  favor. 

In  our  opinion,  these  items  of  evidence  should  have  been  ad- 
mitted. It  is  not  for  this  court  to  pass  upon  their  weight  or  ef- 
fect, no  matter  how  slight  or  inadequate,  as  a  denial  of  the  part- 
nership publicly  proclaimed  in  the  newspapers,  we  may  deem 
them  to  be.  This  is  a  matter  solely  for  the  jury.  Our  duty  is 
simply  to  determine  the  question  of  their  admissibility  as  evi- 
dence, and  we  think  the  court  erred  in  rejecting  them.  We  are 
also  of  the  opinion  that  the  agreement,  or  ' '  lease, "  as  it  is  called, 
between  Fletcher  and  Bramble,  for  the  land  upon  which  the 
nursery  was  carried  on,  should  have  been  admitted.  It  was  part 
of  the  defendant's  case,  to  prove  that  he  was  not  an  actual  part- 
ner with  Bramble.  This  agreement  was  admissible  for  that  pur- 
pose, if  he  could  show  that  by  its  true  construction  it  merely 
created  the  relation  of  landlord  and  tenant  between  them.  The 
error  in  rejecting  the  items  of  evidence  referred  to  requires  us  to 
reverse  the  judgment,  and  award  a  new  trial.  But  in  view  of  the 
fact  that  the  court  below  acting  as  a  jury  found  for  the  plaintiff, 
notwithstanding  they  had  granted  the  defendant's  fifth  prayer, 
in  which  all  his  own  testimony  in  denial  of  the  partnership  was 
expressly  submitted  to  the  consideration  of  the  judges,  we  think 
each  party  should  be  required  to  pay  his  own  costs,  both  in  this 
court  and  in  the  court  below. 

Judgment  reversed,  each  party  to  pay  his  own  costs  in  this 
court  and  in  the  court  below,  and  new  trial  awarded. 


CHAPTER    II. 

PRINCIPLES    REGULATING     PARTNERSHIP    DURING    EXISTENCE.* 

Nature  of  Partner's  Interest  in  Firm  Capital. 

STAATS  V.  BRISTOW. 

73  N.  Y.  264.      1878. 

FoLGER,  J.  The  defendant  had  the  possession  of  certain  per- 
sonal property,  to  which  the  plaintiff  claims  that  he  was  entitled. 
It  was,  of  course,  incumbent  upon  the  plaintiff  to  show  and  es- 
tablish his  title.  He  showed  that  he  was  the  purchaser  at  a  sher- 
iff's sale.  The  certificate  given  by  the  sheriff  does  not  say  that 
the  plaintiff  bought  the  property  itself;  it  says  that  he  bought, 
only,  all  the  right,  title,  and  interest  which  Joseph  Stockbridge 
had  in  it  on  the  30th  November,  1874.  The  sheriff's  return  on 
the  execution  upon  which  he  sold  is  the  same.  The  execution  on 
which  the  sale  took  place  directed  a  sale  of  the  property  of  the 
defendants  therein  named,  who  were  the  Stockbridge  above 
named,  and  his  copartner,  Martin ;  but  the  property  pointed  at 
was  what  they  owned,  or  either  of  them  owned,  on  a  day  named, 
to  wit :  on  the  9th  December,  1874 ;  and  before  that  day,  to  wit : 
on  the  fourth  day  of  that  month,  the  defendants  in  the  execution 
had  assigned  the  property  to  the  defendant  in  this  action  in 
trust  for  all  of  their  creditors. 

So  it  is  apparent  that  the  plaintiff  did  not  buy  the  property 
itself,  specifically;  but  only  the  interest,  right,  and  title  which 
Stockbridge  had  in  it.  Now  the  interest  which  he  had  in  it  was 
that  of  one  of  two  partners;  as  the  property  was  part  of  the 
assets  of  a  copartnership  firm  of  which  he  was  a  member.  The 
interest  of  a  member  of  such  a  firm  in  the  assets  of  it  is  the  share 
to  which  he  is  entitled  by  the  terms  of  the  copartnership,  in  the 


*  See  Sees.  518-537,  Vol.  4,  Cyclopedia  of  Law. 
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surplus  of  those  assets  remaining  after  all  partnership  debts  are 
fully  paid.  It  appears  in  this  ease  that  the  firm  was  insolvent ; 
that  its  debts  much  exceeded  its  assets;  that  there  never  could 
arise  a  surplus.  So  the  interest  of  Stockbridge,  as  an  individual, 
in  this  property  Avas  nothing;  and  so  the  plaintiff  got  nothing 
for  his  purchase. 

The  force  of  these  views  is  resisted  by  the  plaintiff  thus :  It  is 
claimed,  and  rightly,  that  one  partner  may  sell  and  transfer  the 
entirety  of  any  particular  personal  effects  and  property  of  the 
partnership  for  purposes  within  the  scope  of  the  business,  and 
can  make  sale  to  a  creditor  of  the  firm  in  payment  of  a  debt  due, 
without  the  knowledge  or  consent  of  another  partner,  though 
the  firm  be  insolvent  and  thereby  a  preference  be  given  to  the 
creditor  vendee.  Then,  it  is  claimed  that  the  law  may  do  what- 
ever one  partner  can  do.  Let  it  be  granted  that  it  may,  for  this 
occasion,  though  we  do  not  concede  it  as  a  universal  principle. 
Th(^  law  has  not  in  this  case  undertaken  to  do  that.  The  attach- 
ment, under  which  it  is  claimed  that  the  first  step  was  taken 
toward  doing  that  was  not  against  this  property  specifically,  nor 
was  it  against  the  property  of  the  firm.  It  was  against  the  prop- 
erty of  Stockbridge.  What  was  the  property  of  Stockbridge? 
It  was  what  he  owned  in  individual  right,  and  it  was  his  interest 
in  the  property  of  his  partnership.  What  that  interest  was  has 
already  been  shown.  So  that  the  law  did  not  undertake  to  do, 
nor  has  it  done,  more  than  to  sell  for  the  benefit  of  a  firm  credi- 
tor, the  property  of  Stockbridge.  We  speak  now  of  what  was  done 
by  virtue  of  the  attachment  alone.  The  action  was  against  both 
partners,  and  both  were  brought  into  court.  But  if  both  had  not 
been  brought  into  court,  and  judgment  had  been  got,  and  execu- 
tion issued  directed  to  be  levied  upon  the  sole  property  of  the 
one  served,  and  upon  the  joint  property  of  both,  the  law  would 
have  undertaken  to  do  what  we  admit  one  partner  can  do;  and 
if  this  joint  property  had  been  levied  upon  before  the  assign- 
ment to  defendant,  and  had  been  sold  to  the  plaintiffs  in  the 
execution,  or  to  one  of  them,  and  the  avails  paid  over,  the  law 
would  have  succeeded  in  doing  just  what  one  partner  could  have 
done.  The  law  must  seek  the  end  desired  by  the  legal  path,  just 
as  the  single  partner  must.  The  path  was  not  by  an  attachment 
against  the  property  of  one  partner  who,  by  his  personal  situa- 
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tion,  was  obnoxious  to  that  process.  That  could  issue,  but  not 
against  joint  property;  only  against  individual  property;  and 
individual  property  was  only  the  interest  in  a  surplus. 

These  views  do  not  conflict  with  Van  Brunt  v.  Applegate,  44 
N.  Y.  544,  on  which  the  appellant  much  relies,  and  we  do  not 
express  any  opinion  upon  what  was  there  held. 

The  judg-meut  appealed  from  should  be  affirmed. 


SINDELARE  v.  WALKER. 

137  III  43,  27  N.  E.  Rep.  59,  31  Am.  St.  Rep.  353.    1891. 

The  plaintiff  Sindelare  and  one  Hubka  had  been  partners  in 
the  dry  goods  business,  and  while  so  they  gave  a  chattel  mort- 
gage on  their  stock  to  Walker.  Sindelare  brought  this  action 
against  Walker  and  Hubka  (though  he  discontinued  as  to  the 
latter),  charging  that  by  collusion  between  them  there  had  been 
a  fraudulent  foreclosure  of  the  mortgage  by  Walker  and  a  pur- 
chase of  the  stock  by  Hubka,  and  that  thereby  he,  the  plaintiff, 
had  been  wrongfully  deprived  of  his  interest  in  the  goods,  profits 
and  good  will  of  the  business. 

The  court  below  sustained  a  demurrer  to  his  declaration,  and 
he  brought  error. 

Wilkin,  J.  (After  stating  the  facts.)  There  is  no  averment 
that  the  copartnership  between  plaintiff  and  Hubka  has  been 
dissolved,  or  any  settlement  whatever  had  of  their  partnership 
affairs.  The  declaration,  therefore,  not  only  fails  to  show  any 
individual  title  or  ownership  in  plaintiff'  to  said  property,  part- 
nership business,  or  the  profits  or  good  will  thereof,  which  he 
says  he  lost,  but  affirmatively  discloses  a  state  of  facts  from 
which  it  appears  that  he  had  only  a  community  of  interest 
therein  with  his  partner,  who  consented  to  said  transfer  and  all 
that  was  done  by  defendant.  A  partner's  right  to  partnership 
property  is  an  o^vTiership  of  all  the  assets  of  the  firm,  sub- 
ject to  the  ownership  of  every  other  copartner,  all  the  partners 
holding  all  of  the  firm  assets  subject  to  the  payment  of  the  part- 
nership debts  and  liabilities:  Parsons  on  Partnership,  350.    It 
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is  clear,  therefore,  that  the  individual  interest  of  one  partner 
in  the  firm  property  and  business  can  only  be  ascertained  by  a 
settlement  of  the  partnership:  Bopp  v.  Fox,  63  111.  540;  Chan- 
dler V.  Lincoln,  52  111.  77;  Menagh  v.  Whitwell,  52  N.  Y.  146; 
11  Am.  Rep.  683.  This  rule  applies  to  the  interest  of  a  partner 
in  the  profits  or  good  will  of  the  partnership  business,  as  well 
as  to  the  tangible  iissets  of  the  firm.  Until  plaintiff's  actual  inter- 
est in  the  partnership  has  been  determined,  there  can  be  no  ascer- 
tainment of  his  damages:  Buckmaster  v.  Gowen,  81  111.  153; 
Sweet  V.  Morrison,  103  N.  Y.  235. 

We  are  clearly  of  the  opinion  that,  on  the  facts  stated  in  his 
declaration,  plaintiff"  has  no  standing  in  a  court  of  law.     .     .     . 

Affirmed. 


Real  Estate  as  Firm  Property* 

PAIGE  V.  PAIGE. 

71  Iowa  318,  32  N.  W.  Rep.  360,  60  Am.  Rep.  799.     1887. 

On  February  2,  1880,  Simon  B.  and  John  A.  Paige,  being  in 
partnership,  under  the  firm  name  of  S.  B.  &  J.  A.  Paige,  bought 
certain  mill  property  with  partnership  funds  but  took  the  title 
in  their  individual  names.  On  February  6,  1880,  they  united 
with  R.  F.  Paige  and  E.  W,  Dixon  to  form  a  new  firm  to  be 
known  as  Paige,  Dixon  &  Co,  The  partnership  articles  pro- 
vided that  one-fourth  interest  in  the  milling  property  should 
be  conveyed  to  each  of  the  new  partners  upon  their  paying  an 
agreed  sum.  The  new  firm  took  possession  of  the  property,  oper- 
ated and  improved  it.  In  August,  1881,  R.  F.  Paige  died  and 
S.  B.  and  J.  A.  Paige  acquired  his  interest  in  the  property,  the 
business  being  continued  under  the  former  name,  until  the 
death  of  S.  B.  Paige.  At  his  death,  the  firm  and  all  members 
th(n-eof  were  insolvent.  The  widow  of  S.  B.  Paige  claimed 
dower  in  the  milling  property.  The  heirs  of  S.  B.  Paige,  his 
administrator,  J.  A.  Paige,  Dixon,  and  Brown,  a  creditor,  were 
all  made  parties.  The  widow's  claim  being  denied,  she  and  the 
administrator  appealed. 

*  See  Sees.  519-521,  Vol.  4,  Cyclopedia  of  Law. 
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RoTHROCK,  J.  (After  stating  the  facts.)  The  parol  evidence 
in  the  case  shows  quite  conclusively  that,  at  the  time  the  con- 
veyance of  the  property  was  made,  S.  B.  Paige  stated  that  the 
purchase  was  made  by  the  partnership  of  S.  B.  &  J.  A.  Paige, 
and  the  property  belonged  to  the  partnership,  and  he  desired 
the  deed  to  be  made  in  the  name  of  the  partnership;  but  that, 
under  the  advice  of  counsel,  it  was  made  in  the  individual 
names  of  the  members  of  the  firm,  so  that,  if  the  property  should 
be  subsequently  sold,  it  would  not  be  necessary  to  prove  who 
were  the  proper  parties  to  join  in  a  conveyance. 

This  evidence,  and  all  of  the  other  parol  evidence  tending  to 
show  that  the  property  was  purchased  and  paid  for  by  the  part- 
nership, is  objected  to  by  counsel  for  the  plaintiff  upon  the 
ground  that  a  written  conveyance  of  real  estate  cannot  be 
varied  by  parol.  It  is  insisted  that  such  evidence  is  incom- 
petent, under  the  statute,  which  provides  that  "conveyances  to 
two  or  more,  in  their  own  right,  create  a  tenancy  in  common, 
unless  a  contrary  intent  is  expressed."  Code,  §  1939.  And 
the  following  provisions  of  the  code  are  also  relied  upon:  Sec- 
tion 1934:  "Declarations  or  creations  of  trust  or  power,  in 
relation  to  real  estate,  must  be  executed  in  the  same  manner  as 
deeds  of  conveyance ;  but  this  provision  does  not  apply  to  trusts 
resulting  from  the  operation  or  construction  of  law."  Sections 
3663  and  3664  provide  that  no  evidence  of  any  contract  for  the 
creation  or  transfer  of  any  interest  in  lands  (except  leases  for  a 
term  not  exceeding  one  year)  shall  be  competent,  "unless  in 
writing,  signed  by  the  party  to  be  charged." 

Appellant  concedes  that,  if  the  property  had  been  paid  for 
with  partnership  money,  and  one  of  the  partners  had  taken  the 
title  to  the  whole,  there  would  be  a  resulting  trust  for  the  benefit 
of  the  firm.  But  it  is  claimed  that,  as  each  received  the  legal 
title  to  just  the  share  he  was  equitably  entitled  to,  there  can  be 
no  resulting  trust.  The  evidence  in  the  case  shows  quite  satis- 
factorily that  payment  for  the  property  was  made,  not  with  the 
money  of  each  individual  partner,  but  with  the  undivided  money 
of  the  partnership.  It  seems  to  us  it  is  wholly  immaterial 
whether  the  conveyance  was  made  to  one  or  both  the  partners. 
The  law  recognizes  the  partnership  as  a  person  distinct  from  the 
individual  members  of  the  firm,  and,  this  person  or  partner- 
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ship,  havin<:  paid  its  money  for  the  property,  there  was  a  result- 
ing trust  in  its  favor,  no  matter  in  whose  name  the  title  was 
taken. 

In  the  notes  to  Coles  v.  Coles,  1  Amer.  Lead.  Cas.  (Hare  &  W.) 
487,  it  is  said :  "If  hind  is  bought  with  partnership  funds,  and  is 
brought  into  the  business  of  the  firm  and  used  for  its  purposes, 
it  will  be  considered  as  partnership  stock,  in  whose  name  soever 
the  legal  title  may  be  unless  there  be  distinct  evidence  of  an 
intention  to  hold  it  separately,  such  as  an  express  agreement  in 
the  articles  of  copartnership,  or  at  the  time  of  the  purchase,  or 
the  fact  that  the  price  is  charged  to  the  partners  respectively  in 
their  several  accounts  with  the  firm ;  for  such  arrangements 
would  operate  as  a  division  and  distribution  of  so  much  of  the 
funds,  and  each  would  take  his  share  divested  of  any  implied 
trust;  but  the  mere  circumstances  that  the  conveyance  was  to 
them  expressly  as  tenants  in  common,  would  not,  of  itself,  be 
sufficient  to  rebut  the  trust.'* 

In  2  Story,  Eq.  §  1207,  it  is  said:  "Where  real  estate  is  pur- 
chased for  partnership  purposes,  and  on  partnership  account, 
it  is  wholly  immaterial,  in  view  of  a  court  of  equity,  in  whose 
7iame  or  names  the  purchase  is  made  and  the  conveyance  taken — 
whethcx*  in  the  name  of  one  partner,  or  of  all  partners ;  whether 
in  the  name  of  a  stranger  alone,  or  a  stranger  jointly  with  one 
partner.  In  aU  these  cases,  let  the  legal  title  be  vested  in  whom 
it  may,  it  is  in  equity  deemed  partnership  property,  not  subject 
to  survivorship,  and  the  partners  are  deemed  the  cestuis  que  trust 
therefor. ' ' 

This  court  has  frequently  held  that  where  land  is  purchased 
with  partnership  funds,  and  intended  to  be  used  for  partner- 
ship purposes,  it  is  to  be  treated  as  personal  assets  of  the  part- 
nership. Evans  v.  Ilawley,  35  Iowa  83;  Hewitt  v.  Rankin,  41 
Iowa  35;  and  other  cases.  In  such  case  the  trust  is  not  an 
express  one,  but  is  implied  or  results  from  the  operation  or  con- 
struction of  the  law,  and  is  within  the  exception  named  in  sec- 
tion 1934  of  the  code,  and  such  a  trust  may  be  shown  by  parol 
evidence.  York  v.  Clemens,  41  Iowa  95;  Cotton  v.  Wood,  25 
Iowa  43 ;  Fairchild  v.  Fairchild,  64  N.  Y.  471. 

The  cases  of  Hale  v.  Ilenrie,  2  Watts,  143,  27  Am.  Dec.  289 ; 
Kramer  v.  Arthurs,  7  Pa.  St.  165,  and  Ridgway's  Appeal,  15 
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Pa.  St.  177,  53  Am.  Dec.  586,  hold  that,  "where  partners  intL-ud 
to  bring  real  estate  into  the  partnership,  their  intention  must  be 
manifested  by  deed  or  writing  placed  on  record,  that  purchasers 
and  creditors  may  not  be  deceived.  This  rule  is  doubtless  cor- 
rect, so  far  as  the  rights  of  innocent  purchasers  without  notice 
are  involved ;  but  this  court  is  committed  to  the  doctrine  above 
announcetl,  that  a  purchase  of  real  property  with  partnership 
funds,  and  investing  the  title  in  a  person  or  persons  other  than 
the  partnership,  creates  a  resulting  trust  in  favor  of  the  part- 
nership, and  the  facts  necessary  to  establish  the  trust  may  be 
showTi  by  parol. 

The  evidence  that  the  property  involved  in  this  case  was  paid 
for  by  the  firm  of  S.  B.  &  J.  A.  Paige  is  clear  and  satisfactory. 
It  consists  of  the  declaration  of  S.  B.  Paige,  made  when  the 
deed  was  executed,  and  the  recitals  in  the  articles  of  partner- 
ship entered  into  within  a  few  days  after  the  deed  was  made, 
and  the  subsequent  acts  of  both  of  the  grantees  in  the  deed  in 
the  management  and  use  made  of  the  property. 

2.  The  defendant  Brown  is  a  creditor  of  the  firm  of  Paige, 
Dixon  &  Co.,  and  attached  the  property  in  controversy  in  an 
action  upon  his  claim.  His  counsel  submitted  an  argument  in 
the  cause,  the  drift  of  which  seems  to  be  a  claim,  that  he,  as  a 
creditor  of  that  firm,  is  entitled  to  a  preference  over  the  cred- 
itors of  the  firm  of  S.  B.  &  J.  A.  Paige  in  the  property  in  contro- 
versy. It  would  be  improper  to  determine  that  question  in  this 
appeal. 

3.  The  administrator  of  S.  B.  Paige  appealed,  and  claims  that 
the  debts  against  the  estate  were  contracted  while  the  title  to  the 
property  was  in  the  decedent,  and  on  the  faith  and  credit  of  the 
same.  He  insists  that  the  equities  of  these  individual  creditors 
should  not  be  ignored  for  the  benefit  of  the  firm  creditors.  But, 
as  the  property  in  controversy  is  assets  of  the  partnership,  it  is 
first  liable  to  the  payment  of  the  partnership  debts,  and  a  cred- 
itor of  one  firm  has  no  claim  thereon  until  such  debts  are  paid. 
Evans  v.  Ilawley,  35  Iowa  83. 

We  unite  in  the  conclusion  that,  as  it  is  conceded  that  both  of 
the  partnerships  and  all  of  the  surviving  members  thereof  are 
insolvent,  the  plaintitt'  is  not  entitled  to  a  dower  interest  in  the 
property  in  dispute.  Affirmed. 
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:t'he  Firm  Name  and  Good  Will  as  Property* 

SNYDER  MANUFACTURING  Co.  v.  SNYDER. 
64  Ohio  St.  86,  43  N.  E.  Rep.  325,  31  L.  B.  A.  657.     1896. 

The  action  below  was  brought  by  Andrew  G.  Snyder  and 
William  A.  Snyder,  against  the  Snyder  Manufacturing  Com- 
pany, to  enjoin  the  use  by  the  defendant  of  the  name  "Snyder 
Manufacturing  Company,"  and  especially  the  use  of  the  word 
"Snyder"  in  that  name.  The  plaintiffs,  who  are  now,  and  for 
several  years  past  have  been,  engaged  in  business  as  manufactur- 
ers of  certain  kinds  of  goods  at  the  city  of  Piqua,  in  this  state,  for 
many  years  before  carried  on  the  same  kind  of  a  business  at 
Ashtabula,  also  in  this  state,  and  by  their  skill  and  attention  to 
business  established  a  valuable  reputation  in  their  business, 
which  was  carried  on  under  the  name  of  Snyder  &  Son.  Then, 
on  the  7th  day  of  September,  1887,  they  and  two  other  persons 
formed  a  copartnership  with  W.  H.  Bradley,  who  was  the  owner 
of  a  manufactory  at  Ashtabula,  employed  in  the  manufacture 
of  goods  similar  to  those  made  by  the  plaintiffs,  for  the  purpose 
of  combining  the  business  of  the  parties,  and  thereafter  con- 
tinuing the  same  as  one  concern.  By  the  terms  of  the  partner- 
ship agreement,  Bradley  was  to,  and  did,  contribute  one-half  of 
the  capital,  and,  in  addition  thereto,  furnish  the  use  of  his 
manufactory  without  charge,  and  expend  at  least  $3,000  in  put- 
ting the  same  in  repair,  as  an  offset  to  which  the  plaintiff's  were 
to,  and  did,  put  in  the  good  will  of  their  business,  and  they  and 
their  two  associates  were  to,  and  did,  contribute  the  other  half  of 
the  capital,  and  devote  their  time  and  skill  to  the  manufacture 
of  goods  and  the  general  management  of  the  business  of  the 
partnership ;  Bradley  not  being  required  to  give  any  time  or 
attention  thereto.  This  copartnership,  which  carried  on  its  busi- 
ness under  the  firm  name  of  Snyder  Manufacturing  Com- 
pany, continued  for  a  period  of  three  years,  acquiring  under 
that  name  an  extensive  and  profitable  business,  and  a  good 
reputation;  and  at  its  termination  the  parties  being  unable  to 
effect  a  satisfactory  settlement,  the  plaintiffs,  to  obtain  a  settle- 

*  See  Sees,  524-525,  Vol.  4,  Cyclopedia  of  Law, 
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ment  of  its  affairs,  commenced  an  action,  in  which  a  receiver  was 
appointed  at  their  instance,  who  took  possession  of  're  partner- 
ship effects,  and  afterwards,  under  an  order  of  the  court  so 
directing  him,  sold  the  same,  with  the  good  will  of  t/ie  firm,  at 
public  sale.  The  order  of  sale  contained  an  express  provision 
that  the  purchaser  should  have  the  right  to  carry  on  the  busi- 
ness as  the  successor  of  the  firm,  and  was  so  made  without  objec- 
tion from  any  of  the  partners,  all  of  whom  were  parties  to  the 
action.  The  plaintiffs  and  Bradley  were  competing  bidders  at 
the  sale,  when  the  latter,  bidding  more  than  his  competitors  for 
the  assets  and  good  will  of  the  firm,  and  being  the  highest  bid- 
der therefor,  became  the  purchaser.  The  sale  was  duly  con- 
firmed by  the  court,  and  the  property  transferred  to  Bradley, 
who  shortly  thereafter,  with  other  persons,  organized  a  corpora- 
tion under  the  laws  of  this  state,  with  the  name  of  the  ' '  Snyder 
Manufacturing  Company,"  for  the  purpose  of  continuing  the 
business  at  the  manufactory  which  had  been  operated  by  the 
firm;  and  the  partnership  effects  and  good  will  that  Bradley 
had  purchased  were  transferred,  with  the  manufacturing  plant, 
to  the  corporation,  which  has  since,  in  its  corporate  name,  been 
doing  business  of  like  character  to  that  formerly  done  by  the 
copartnership,  and  claiming  to  be  its  successor.  That  manner 
of  conducting  its  business  by  the  corporation  was  enjoined  by  the 
judgment  which  it  is  sought  here  to  have  reversed ;  and  whether 
there  should  be  a  reversal  or  not,  it  is  conceded,  depends  on  the 
effect  of  Bradley's  purchase  of  the  assets,  including  the  good  will 
of  the  partnership,  and  their  transfer  by  him  to  the  defendant 
corporation.  Did  the  defendant  in  that  way  acquire  the  right 
to  carry  on  a  business  in  the  name  adopted  by  it,  like  that  which 
had  been  done  by  the  previously  existing  partnership,  and  as  its 
successor  ? 

Williams,  J.  (after  stating  the  facts)  :  Without  attempting 
an  accurate  or  exhaustive  definition  of  the  good  will  of  a  busi- 
ness, it  may  be  said  that  it  practically  consists  of  that  favor- 
able disposition  or  inclination  of  persons  to  extend  their  patron- 
age to  the  business  on  account  of  the  reputation  it  has  estab- 
lished; and  as  the  business  is  always  associated  with  the  name 
under  which  it  is  conducted,  the  name  becomes  a  part,  and  often 
an  important  part,  of  its  good  will.    The  good  will  of  a  copart- 
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Dership  is  regarded  in  law  as  property,  constituting  a  part  of  its 
assets,  and  having  a  salable  value  in  connection  with  its  tangible 
property,  sometimes  exceeding  all  its  other  assets,  because  of  the 
advantages  afforded  a  purchaser  of  retaining  an  established  cus- 
tom, and  enlarging  it.  As  a  general  rule,  when  it  become  neces- 
sary to  sell  the  partnership  effects,  the  good  will  should  be  valued 
and  sold  with,  and  as  a  part  of,  them,  and  ordinarily  it  passes 
by  a  sale  of  them,  though  not  expressly  mentioned.  It  is  well 
settled  that,  when  a  partner  sells  his  interest  in  the  business  to 
a  copartner,  without  a  reservation  or  exception  of  the  good  will, 
the  purchaser  is  entitled,  not  only  to  continue  the  business  in 
the  name  of  the  firm,  and  as  its  successor,  but  he  may  prevent 
the  selling  partner  or  other  person  from  carrying  on  business 
in  that  way;  and  no  good  reason  is  apparent  why  the  same 
result  should  not  attend  a  purchase  of  the  entire  assets  and 
good  will  of  the  firm,  by  one  of  the  partners,  at  a  sale  thereof, 
made  under  an  order  of  court,  in  a  proceeding  to  which  the 
partners  were  parties,  especially  if  the  sale  be  so  made  at  their 
instance  and  for  their  benefit.  Indeed,  the  authorities  appear 
to  go  further,  and  maintain  that,  upon  the  dissolution  of  a 
copartnership,  there  being  no  agreement  between  its  members 
to  the  contrary,  the  court,  having  the  parties  before  it,  may 
order  the  good  will  to  be  sold  or  disposed  of  as  may  be  deemed 
most  advantageous  to  the  partners;  and  that  the  purchaser  at 
such  sale,  though  a  stranger  to  the  firm,  may  lawfully  continue 
the  use  of  the  firm  name  in  carrying  on  the  business  thereafter. 
And  that  seems  but  the  logical  result  of  the  rule  that  the  rights 
mentioned  belong  to  a  partner  who  becomes  a  purchaser  at 
such  sale;  for,  in  order  to  insure  a  fair  sale,  all  bidders  should 
stand  upon  an  equality,  which  would  not  be  so  if  the  rights 
acquired  at  the  sale  were  to  be  varied  or  made  to  depend  upon 
the  relation  which  the  purchaser  had  sustained  to  the  partner- 
ship, or  other  individual  circumstance.  The  salable  value  of 
the  good  will  is  whatever  it  is  worth  in  the  market  when  open 
to  untrammeled  competition ;  and  when  brought  to  that  test  for 
the  benefit  of  the  partners  it  is  not  for  them  to  assert  that  the 
purchaser  obtained  less  than  they  authorized  to  be  sold  or 
induced  him  to  believe  he  was  buying. 

It  is  contended  that  Bradley  did  not  become  the  owner  of 
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tne  good  will  of  the  late  finn  of  which  he  was  a  member,  by 
his  purchase  at  the  receiver's  sale,  because  (1)  the  good  will  of 
the  plaintiffs  was  put  into  the  firm  as  an  offset  to  the  use  of 
Bradley's  manufactory,  and  only  for  the  period  agreed  upon  for 
the  duration  of  the  partnership,  and  therefore,  at  the  expira- 
tion of  that  period  the  plaintiffs  were  reinvested  with  their 
good  will,  as  was  Bradley  with  the  possession  of  his  property; 
(2)  the  order  of  the  court  under  which  the  sale  was  made 
expressly  excludes  any  right  on  the  part  of  the  purchaser  to 
make  use  of  the  firm  name;  and  (3)  the  good  will  ceased  upon 
the  termination  of  the  partnership,  and  consequently  could 
not  be  sold. 

1.  With  respect  to  the  first  of  these  propositions,  it  may  be 
observed  that  what  the  order  of  the  court  directed  to  be  sold, 
and  what  the  receiver  under  its  authority,  in  fact  sold,  was 
not  the  good  will  or  property  of  the  plaintiffs,  but  those  belong- 
ing to  the  firm.  The  plaintiff's  business  and  its  good  will,  as 
they  existed  at  the  formation  of  the  partnership,  were  absorbed 
and  merged  into  those  of  the  firm,  and  went  to  make  up  its 
assets,  and,  in  so  far  as  they  did  so,  became  the  property  of  the 
firm,  subject  to  sale  under  the  order  with  its  other  effects,  and 
with  them  vested  in  the  purchaser.  Conceding,  however,  that 
the  plaintiffs,  at  the  expiration  of  the  partnership  into  which 
they  had  entered  with  Bradley,  were  restored  to  the  good  will 
which  belonged  to  their  business  when  the  partnership  was 
formed,  and  were  entitled  to  resmne  that  business  under  the 
name  they  had  formerly  used,  it  is  not  perceived  how  that 
could  operate  to  vest  in  them  any  part  of  the  good  will  of  the 
firm  or  prevent  its  vesting  in  Bradley  under  the  receiver's  sale. 

2.  The  order  under  which  the  sale  was  made,  directs  the 
receiver  to  sell  all  of  the  property  of  the  firm  as  "a  whole, 
including  the  good  will,"  and  provides  that  "the  purchaser 
shall  have  the  right  to  carry  on  the  business  as  successor  to  the 
Snyder  Manufacturing  Company,"  but  states  that  "the  court 
does  not  pass  upon  or  make  any  order  whatever  as  to  what  n^vme 
said  purchaser  would  have  the  right  to  use  in  carrying  on  said 
business. ' '  The  last  clause  of  the  order  is  relied  upon  as  exclud- 
ing any  right,  on  the  part  of  the  purchaser  under  it,  to  employ 
the  name  of  the  firm  in  any  business  he  might  choose  to  carry 
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on  after  the  purchase,  and  as  further  excluding  any  authority 
to  do  such  business  as  the  successor  of  the  firm.  But  it  is 
obvious  the  clause  has  not  that  operation.  Instead  of  being 
an  adjudication  abridging  the  rights  of  the  purchaser  with 
regard  to  the  use  of  the  firm  name,  its  design  was  to  leave  the 
determination  of  those  rights,  in  any  controversy  that  might 
thereafter  arise  concerning  them,  unaffected  by  the  order.  And, 
as  a  partner  who  purchases  the  property  and  good  will  of  the 
copartnership  becomes  entitled  to  the  use  of  the  firm  name,  in 
the  absence  of  a  stipulation  forbidding  it,  an  express  provision 
in  the  sale,  or  the  order  of  the  court  under  which  it  was  made, 
that  the  purchaser  should  have  that  right,  was  unnecessary. 

3.  The  proposition  mainly  urged  in  support  of  the  judgment 
below  is  that  the  good  will  of  a  copartnership  can  exist  only 
so  long  as  it  is  a  going  concern,  and,  ceasing  upon  the  termi- 
nation of  the  partnership,  is  not  thereafter  a  subject  of  sale. 
It  may  be  that,  when  a  firm  is  dissolved,  its  effects  distributed, 
or  sold  in  parcels  to  purchasers  not  wishing  to  embark  in  a 
similar  business,  and  its  affairs  are  wound  up,  its  good  will  is 
dissipated  and  lost;  but  that  results  from  the  acts  of  the  part- 
ners themselves  in  making  such  a  disposition  of  the  assets  as 
renders  the  good  will  unavailable  as  a  salable  article,  for  it  is 
not  a  distinctive  article  of  property,  which  may  be  sold  sep- 
arate fi:om  the  tangible  effects  of  the  partnership,  and  in  that 
sense  it  may  be  said  to  cease  when  the  partnership  is  so  wound 
up.  That,  in  substance,  is  the  scope  and  purport  of  the  rule 
declared  in  the  cases  cited  in  the  brief  of  the  defendant  in 
error.  In  neither  of  the  cases  was  the  question  here  presented 
involved.  But  the  doctrine  maintained,  both  in  England  and 
this  country,  where  the  copartnership  is  wound  up  in  the  man- 
ner indicated,  is  that  the  good  will  remains  the  undivided 
property  of  the  members  of  the  firm,  either  or  any  of  whom 
may  thereafter  lawfully  use  the  firm  name  if  they  desire  to  con- 
tinue in  business,  although  the  name  of  the  partner  so  using  it 
does  not  appear  in  that  of  the  firm.  Banks  v.  Gibson,  34  Beav. 
566 ;  Bradbury  v.  Dickens,  27  Beav.  53 ;  Caswell  v.  Hazard,  121 
N.  Y.  484,  24  N.  E.  Rep.  707 ;  Dougherty  v.  Van  Nostrand,  Hoff. 
Ch.  58.  The  proposition  contended  for,  if  sustained,  would 
practically  destroy  the  value  of  the  good  will  as  an  asset  of  the 
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partnership,  and  entail  upon  its  members,  in  many  instances, 
serious  loss.  As  partnerships  rest  upon  the  agreement  of  the 
parties,  express  or  implied,  a  dissolution  occurs,  and  a  new 
partnership  is  formed,  whenever  a  partner  retires  or  a  new  one 
is  admitted;  and  if,  when  that  occurs,  the  good  will  of  the  dis- 
solved firm  should  cease,  and  could  neither  be  acquired  by  the 
new  firm  nor  transferred  by  any  sale  made  by  the  members  of 
the  old  one,  though  expressly  included  in  the  sale  of  its  effects, 
its  value  as  an  asset  of  the  firm  would  disappear.  Yet,  it  is 
commonly  known  that  the  good  will  constitutes  an  important, 
and  sometimes  a  controlling,  part  of  the  consideration  for  the 
purchase,  and  it  has  long  been  the  settled  law,  that,  in  cases 
of  the  kind  mentioned,  the  purchaser  obtains  the  good  will,  in- 
cluding the  right  to  the  use  of  the  firm  name  in  the  continued 
prosecution  of  the  business.  In  so  holding,  the  courts  give  effect 
to  the  intention  of  the  parties  as  disclosed  by  the  transaction. 
Where  the  partners  themselves  make  a  sale  of  the  firm  effects, 
including  the  good  will,  the  intention  and  understanding  is 
manifest  that  the  purchaser  should  acquire  and  enjoy  every 
advantage  and  benefit  which  the  firm  had,  so  far  as  the  parties 
are  capable  of  transferring  the  same ;  and,  when  a  sale  is  made 
under  an  order  of  court,  in  a  proceeding  to  which  the  partners 
are  parties,  that  intention  is  not  less  plainly  inferable.  The 
object  to  be  accomplished  in  making  the  sale,  in  either  mode,  of 
the  good  will,  with  the  other  partnership  effects,  is  to  enhance 
the  value  of  the  assets  by  inducing  persons  to  bid  more  for  them 
than  they  otherwise  would,  under  the  belief  that  the  purchaser 
will  obtain  all  the  benefits  of  the  good  will ;  and,  when  the  sale 
is  made  and  consummated  on  that  basis,  it  would  be  neither  just 
nor  equitable  to  permit  the  vendors  to  deprive  the  purchaser  of 
anything  they  undertook  to  sell,  and  for  which  they  have  been 
paid.  The  good  will  being  thus  sold  as  a  thing  of  value,  and 
paid  for  by  the  purchaser  as  such,  to  deny  him  the  benefit  of  it 
w^ould  operate  as  a  fraud,  which  the  law  will  not  sanction. 

We  are  not  reluctant,  therefore,  in  holding  that,  upon  the 
dissolution  of  a  trading  copartnership,  its  assets,  including  the 
good  will  of  the  business,  may  be  sold  as  a  whole,  either  by  the 
partners  directly,  or  through  a  receiver,  under  an  order  made 
by  a  court  in  a  case  to  which  they  are  parties ;  and  that  a  pur- 


250  PRINCIPLES     REGULATING     PARTNERSHIP. 

chaser  thereof  under  either  method  of  sale  is  entitled  to  con- 
tinue the  business  as  the  successor  of  the  firm,  and  make  use 
of  the  firm  name  for  that  purpose;  and,  further,  that,  where 
the  purchaser  transfi'rs  the  property  so  acquired  by  him  to  a 
corporation  of  which  he  is  a  member,  organized  to  succeed  to 
the  business,  it  may  carry  on  the  business,  in  the  same  man- 
ner, under  a  corporate  name  including  the  name  which  had 
been  used  by  the  firm.  Iron  Works  Co.  v.  Payne,  50  Ohio  St. 
115,  33  N.  E.  Rep.  88,  19  L.  R.  A.  82.  If  it  is  desired  to  limit  the 
right  of  the  purchaser  or  his  vendee  in  the  use  of  the  firm 
name,  or  exclude  such  right  altogether,  it  should  be  done  by 
stipulation  in  the  contract  when  the  sale  is  made  by  the  part- 
ners, or  by  a  provision  to  that  effect  in  the  order,  when  the 
sale  is  made  through  the  court.  In  the  case  of  Horton  Manu- 
facturing Co.  V.  Horton  Manufacturing  Co.,  18  Fed.  Rep.  816, 
cited  by  counsel  for  the  defendant  in  error,  a  copartnership 
without  any  consideration,  obtained  the  consent  of  a  person  not 
a  member  to  use  his  name  in,  and  as  part  of,  the  firm  name. 
That  consent,  the  court  held,  amounted  to  a  mere  license, 
revocable  at  pleasure,  and  the  partnership  so  obtaining  it  could 
not,  without  the  consent  of  such  person,  "transfer  the  right  to 
another  company  or  corporation  to  make  a  like  use  of  the  name. ' ' 
But  that  case  cannot  be  regarded  as  an  authority  against  the 
claim  made  by  the  plaintiff  in  error  in  this  case ;  for,  where  the 
partners  themselves  make  a  sale  of  their  firm's  good  will,  which 
carries  with  it  the  right  to  use  the  firm  name,  or  authorize  such 
sale  to  be  made,  it  cannot  be  said  that  the  use  of  the  name, 
either  by  the  purchaser,  or  those  succeeding  to  the  business,  is 
without  their  consent.  As  said  by  the  court  in  the  case  just 
cited,  on  page  819:  "If  one  has  made  of  his  own  name  a  trade 
mark,  and  then  transfers  to  another  his  business,  in  which  his 
name  has  been  so  used,  the  right  to  continue  such  use  of  the 
name  will  doubtless  follow  the  business  as  often  as  it  may  be 
transferred. ' ' 

Upon  the  facts  admitted  by  the  pleadings,  the  judgment  of 
the  Circuit  Court  must  be  reversed,  and  judgment  rendered  for 
the  plaintiff  in  error. 

Judgment  accordingly. 
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Implied  Powers  of  Partners* 

BOARDMAN  v.  HACKLEY. 
5  Iowa,  224.     1857. 

The  plaintiffs  claim  to  recover  the  price  and  value  of  four 
pianos,  alleged  to  have  been  sold  and  delivered  to  defendants 
as  partners.  Hackley  answers,  and  denies  that  any  pianos 
were  sold  and  delivered  to  himself  and  Adams,  as  partners. 
Adams  answers,  and  denies  any  indebtedness  to  plaintiffs, 
either  by  himself  individually,  or  as  a  member  of  the  firm  of 
Adams  &  Hackley.  He  averred  further  that  the  said  firm  was 
not  a  general  partnership,  but  a  partnership  in  the  newspaper 
and  printing  business  only,  and  that  the  pianos  were  sent  to 
A.  W.  Hackley,  one  of  the  defendants,  to  be  sold  on  commis- 
sion, and  not  to  said  partnership  firm,  nor  to  him,  the  said 
Adams.  Issues  joined  on  these  answers  w^ere  tried  by  a  jury. 
It  was  shown  by  plaintiffs  that  defendants  were  partners  in 
publishing  the  Tribune  newspaper,  in  Dubuque,  and  in  the  book 
and  job  printing  business.  Certain  letters  between  the  parties 
were  also  read  in  evidence  as  follows : 

Dubuque,  June  19,  1854. 
Messrs.  Boardman  &  Gray. 

Dear  Sirs: — Your  advertisement  of  pianos  is  in  our  paper, 
and  your  oft'er  to  us  of  an  agency  we  accept.  But  in  order  to 
make  it  profitable  to  you,  it  will  be  expedient,  if  not  neces- 
sary, to  have  one  of  the  instruments  here,  as  there  is  not  one 
of  your  make  in  our  city.  Being  a  musician  myself,  and  a 
member  of  the  "Philharmonic  Society"  in  this  place — just 
formed — I  am  pretty  confident  that  something  can  be  effected, 
as  the  society,  of  which  I  am  a  member,  anticipate  purchasing 
one  soon,  and  their  action  will  control  the  purchase  of  many 
more.  I  make  these  suggestions;  if  you  think  there  is  any 
advantage  to  be  gained,  please  inform  us;  and  if  you  choose 
to  act  upon  this  suggestion  forward  us  one  of  your  piano  cuts, 
and  charge  us  for  the  same,  as  we  shall  want  it  for  our  circu- 
lars. W.  A.  Adams. 


•  See  Sec.  526,  et  seq..  Vol.  4,  Cyclopedia  of  Law. 
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Dubuque,  June  19,   '54. 
W.  G.  BoARDMAN,  Esq. 

Dear  Sir: — Annexed  you  will  receive  the  letter  of  our  Mr. 
Adams.  Beside  being  an  honorable  and  estimable  man,  and 
the  best  practical  printer  in  the  State,  he  stands  at  the  head  of 
the  musical  departmcut  in  this  city.  I  think  you  would  pro- 
mote your  interest  by  shipping  us,  at  once,  a  small  but  select 
assortment  of  your  instruments.  There  are  none  now  here  on 
sale.  ...  I  think  an  early  and  good  supply  would  keep  out 
competition  for  a  long  time.  But  determine  for  yourself  how 
many  (if  any)  you  will  send.  A.  W.  HxVCKLEY. 

Albany,  June  23,  1854. 
Messrs.  Adams  &  Hackley: 

Yours  of  the  19th  is  at  hand,  and  would  say  in  reply  we  do 
not  consign  piano-fortes  on  commission.  Our  orders  are  con- 
stantly far  ahead  of  our  ability  to  supply  our  sales  for  cash  or 
time.  We  have  a  large  number  of  applicants  for  piano-fortes 
on  consignment  which  we  decline.  As,  however,  your  place 
has  attracted  our  attention,  and  believing  that  now  is  the  time 
to  introduce  our  instruments,  and  shut  out  others  from  com- 
petition, we  have,  after  much  thought,  concluded  to  send  you 
one  or  two  pianos  on  the  following  conditions:  Pianos,  when 
delivered  here  on  railroad  or  canal,  will  then  be  at  your  risk. 
On  the  sale  of  a  piano  you  shall,  if  for  cash,  remit  us  the 
amount  by  draft  on  one  of  our  banks  or  New  York — said  draft 
payable  to  our  order  and  sent  by  mail.  From  enclosed  price- 
list  you  may  deduct  fifteen  per  cent.  If  not  sold  for  cash — on 
credit,  ten  per  cent — sold  at  your  risk.  Interest  after  four  months. 
Remittances  will  bear  interest  on  receipt.  Should  you  prefer 
purchasing  them  out  and  out,  we  will  give  you  six  months' 
credit,  and  twenty  per  cent,  discount ;  and  if  cash  be  remitted  on 
receipt  of  invoice,  a  further  discount  will  be  made  of  five  per 
cent,  after  the  twenty  per  cent,  is  deducted.  These  are  our  best 
terms.  Should  these  propositions  be  agreeable  you  will  please 
inform  us,  and  of  the  class  of  piano-fortes  you  think  will  sell 
best  with  you.  We  shall,  however,  forward  you  one  or  two 
before  we  can  receive  your  answer,  and  you  had  better  get  them 
insured  on  receipt  of  invoice.  .  .  .  Should  you  continue 
to  sell  them,  you  will  not,  we  presume,  make  any  charge  to  us 
of  an  advertisement.  Boardman  &  Gray. 

Tribune  Office,  Dubuque,  Sept.  29. 
Messrs.  Boardman  &  Gray: 

We  have  just  effected  a  sale  of  your  two  pianos  at  six  months. 
We  have  a  prospect  of  selling  two  or  three  more  if  we  had  them. 

A.  W.  Hackley. 
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The  plaintiffs  further  gave  in  evidence,  that  in  addition  to  the 
two  pianos  first  shipped  to  defendants,  they  subse([uently,  and 
pursuant  to  the  letter  of  Ilackley,  dated  September  29,  shipped 
to  them  two  others;  one  October  7,  and  the  other  October  14, 
1854 ;  and  that  they  were  sold  on  the  customary  terms  of  plain- 
tiffs, to  wit :  Twenty  per  cent,  discount  as  stated  and  contained 
in  the  letter  of  plaintiffs  to  defendants  dated  June  23,  1854. 
The  pianos  last  shipped  were  left  by  Hackley,  one  of  the  defend- 
ants, with  a  merchant  in  Dubuque  to  be  sold  on  commission, 
who  paid  the  proceeds  over  to  Ilackley.  Adams  was  not  known 
in  the  transaction  with  the  commission  merchant.  The  part- 
nership of  Adams  &  Hackley  was  dissolved  about  the  25th  of 
August,  1854. 

The  defendant,  Adams,  asked  the  Court  to  charge  the  jury: 
1.  "That  before  Adams  can  be  held  liable,  it  is  necessary  for 
plaintiff's  to  prove  that  he  had  knowledge  of  the  whole  transac- 
tions, and  consented  thereto.  2.  That  if  the  letter  of  Board- 
man  &  Gray  does  not  accept  the  offer  and  terms  stated  by 
Adams,  it  is  necessary  to  bring  home  to  Adams  a  knowledge 
of  the  contents  of  the  letter  of  Boardman  &  Gray."  These  in- 
structions were  refused  by  the  Court,  and  defendant,  Adams, 
excepted.  The  jury  found  a  verdict  for  plaintiffs.  A  motion 
for  a  new  trial  was  overruled  by  the  Court,  and  judgment  ren- 
dered on  the  verdict.     Defendant,  Adams,  appeals. 

Stockton,  J.  The  Court  charged  the  jury  that  the  plaintiff 
must  recover  for  pianos  sold  and  delivered,  or  they  could  not 
recover  at  all ;  that  if  the  pianos  were  sold  to  Hackley  alone,  and 
not  to  the  firm,  the  plaintiffs  could  not  recover  in  this  action; 
that  there  must  be  satisfactory  proof,  either  that  the  buying  and 
selling  of  the  pianos  was  within  the  scope  of  the  partnership 
business  of  defendants,  or  that  they  jointly  ordered  the  pianos 
from  plaintiffs,  before  they  can  recover;  that  plaintiff's  having 
sued  for  pianos  sold  and  delivered,  cannot  recover  on  proof  that 
the  pianos  were  sent  to  defendants  to  be  sold  on  commission,  or 
on  any  other  proof  falling  short  of  proof  of  sale  and  delivery; 
and  that  the  jury  must  examine  the  testimony  with  reference  to 
each  of  the  defendants  separately.  It  is  first  assigned  for  error, 
that  the  District  Court  refused  to  charge  the  jury  that  it  was 
necessary  for  plaintiffs  to  show  that  Adams  had  knowledge  of 
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the  whole  of  the  transactions,  and  consented  thereto  (or  what 
was  equivalent  thereto),  before  he  could  be  made  liable.  It  is 
assumed  that  the  refusal  of  the  Court  to  charge  the  jury  as 
requested  was  in  effect  saying  to  them  that  one  member  of  a  part- 
nei-ship  firm,  without  the  consent  of  the  other  partner,  can  bind 
the  firm  in  matters  which  are  without  the  scope  of  the  partner- 
ship business. 

The  law  is  well  settled,  as  claimed  by  defendants'  counsel, 
that  one  partner  cannot  bind  the  firm  by  any  contract  made 
in  the  name  of  the  firm,  unless  it  be  in  a  matter  within  the  scope 
of  the  partnership  dealings  or  falling  within  the  ordinary  busi- 
ness and  transactions  of  the  firm :  Western  Stage  Co.  v.  Walker, 
2  Iowa  512 ;  Story  on  Partnership,  §  322.  Looking  at  all  the  in- 
structions given  in  this  case,  and  at  the  testimony  contained  in 
the  record,  we  cannot  say  that  the  Court  undertook  to  lay  down 
a  different  rule,  or  that  there  w^as  error  in  refusing  the  instruc- 
tions asked.  The  respective  letters  of  Adams  &  Hackley  to 
plaintiffs  of  June  19,  1854,  though  signed  in  their  individual 
names,  w^ere  evidently  written  in  the  name  and  upon  the  busi- 
ness of  the  firm.  Adams  says:  "Your  advertisement  of  pianos 
is  in  our  paper,  and  your  offer  to  us  of  an  agency  we  accept." 
Attached  to  this  is  the  letter  of  Hackley  in  which  he  says:  "I 
think  you  would  promote  your  own  interests  by  shipping  to  us  a 
small  but  select  assortment  of  your  instruments. ' '  The  jury  were 
told  that  "they  must  be  satisfied  that  the  business  of  buying  and 
selling  pianos  was  within  the  scope  of  the  partnership  business, 
or  that  defendants  jointly  and  as  copartners  specially  ordered 
the  pianos,  before  a  joint  liability  was  incurred."  By  this  in- 
struction the  question  of  fact  was  left  for  the  determination  of 
the  jury  whether  the  dealing  in  pianos  had  been  made  a  part  of 
the  business  of  the  firm.  And  from  the  evidence  we  think  they 
were  authorized  to  infer  that  the  defendants  concurred  in  ac- 
cepting, in  the  name  of  the  firm,  the  agency  offered  them  by 
plaintiffs,  and  had  agreed  to  add  to  their  regular  partnership 
business  that  of  dealing  in  pianos. 

It  is  to  be  observed  that  defendants  in  their  letters  to  plaintiffs 
make  no  stipulation  as  to  the  terms  on  which  the  pianos  are  to  be 
sent  to  them.  Nothing  is  said  of  their  being  sent  to  be  sold  on 
commission.     They  accept  the  agency,  and  advise  plaintiffs  to 
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send  on  their  pianos  to  them.  In  reply  the  plaintiffs  inform  them 
that  they  do  not  consign  pianos  to  be  sold  on  commission — they 
decline  all  such  applications.  They  have,  however,  shipped  to 
defendants  two  pianos  on  these  terms :  that  they  are  to  be  at  the 
risk  of  the  defendants  when  delivered  at  Albany  on  the  railroad 
or  canal,  and  all  sales  are  to  be  at  defendants'  risk;  that  the 
pianos  are  sold  to  them  at  the  usual  rates ;  but  they  agree  to  wait 
with  defendants  for  payment  until  the  pianos  are  sold  by  them, 
charging  them  interest  on  account  after  four  months ;  and  that 
if  the  defendants  choose  to  purchase  the  pianos  "out  and  out" 
twenty  per  cent,  will  be  deducted  from  the  invoice  price  at  six 
months '  credit — if  for  cash  a  discount  of  five  per  cent,  additional 
will  be  made.  Upon  these  terms  the  first  two  pianos  were  shipped 
to  defendants.  Upon  notice  to  them  of  the  terms  of  the  plaintiffs, 
if  not  acceptable  to  them,  they  should  have  notified  plaintiffs  of 
their  dissent  and  their  refusal  to  receive  the  pianos.  Instead 
of  this  Ilackley,  one  of  the  defendants,  writes  to  plaintiffs  from 
the  Tribune  office  September  29 :  "We  have  just  effected  a  sale 
of  your  two  pianos  at  six  months. ' '  Having  made  the  dealing  in 
pianos  a  part  of  their  partnership  business,  and  notified  plaintiffs 
thereof,  this  letter,  though  written  and  signed  by  Hackley  alone, 
binds  the  firm.  There  is  no  expressed  dissent  to  the  terms  on 
which  the  pianos  were  sold  to  them,  and  no  unwillingness  mani- 
fested to  continue  the  business  and  agencj^  on  the  same  terms. 
On  the  contrary,  they  inform  the  plaintiffs  that  they  "have  a 
prospect  of  selling  two  or  three  more  if  they  had  them."  In 
accordance  Avith  this  suggestion  the  remainder  of  the  pianos 
charged  are  shipped  to  defendants. 

Where  a  partnership  firm,  embarked  in  a  particular  business 
to  which  their  engagements  are  confined,  and  to  which  alone 
their  partnership  contracts  extend,  by  mutual  agreement,  enlarge 
the  sphere  of  their  operations,  and  include  another  branch  of 
business,  the  power  of  each  partner  to  bind  the  firm  by  his  con- 
tracts is  co-extensive  with  the  whole  business  of  the  partner- 
ship ;  and  the  acts  of  each  member  are  as  binding  on  the  firm  in 
the  new  branch  of  business  in  which  they  are  engaged  as  they 
are  in  the  former  regular  and  ordinary  business.  If  Adams  & 
Hackley  agree  to  add  the  business  of  dealing  in  pianos  to  their 
regular  business  of  printing  and  publishing  newspapers,  the  acts 
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of  each  member  of  the  firm  are  binding  on  the  other  in  every- 
thing connected  with  the  buying  and  selling  of  pianos,  and 
neither  can  object  that  the  other  partner  makes  contracts  or 
incurs  liabilities  in  the  name  of  the  firm,  which,  by  virtue  of  the 
relation  existing  between  them,  shall  bind  them  both.  It  was 
not  necessary,  therefore,  in  our  view  of  the  law  and  the  facts, 
that  the  plaintiffs  should  prove  that  Adams  had  knowledge  of 
all  the  transactions  which  passed  between  his  copartner  and  the 
plaintiffs,  and  that  he  consented  thereto.  He  is  presumed  to 
consent  to  all  the  acts  of  his  partner  within  the  scope  of  the 
business  of  the  firm. 

The  second  assignment  of  error  is  upon  the  refusal  of  the 
Court  to  charge  the  jury  "that  if  the  letter  of  Boardman  & 
Gray  does  not  accept  the  offer  and  terms  stated  by  Adams,  it 
is  necessary  to  bring  home  to  Adams  a  knowledge  of  the  con- 
tents of  the  letter  of  Boardman  &  Gray."  The  refusal  to  give 
this  instruction  was  not  erroneous.  No  offer  of  terms  was  made 
by  Adams  in  his  letter  to  plaintiffs.  He  informs  them  that  the 
offer  to  their  firm  of  an  agency  for  the  sale  of  their  pianos  is 
accepted  by  defendants,  and  advises  plaintiff's  that  they  had  bet- 
ter have  one  of  their  pianos  in  Dubuque.  Having  accepted  the 
agency  proposed,  and  agreed  to  make  the  dealing  in  pianos  a  part 
of  their  business  as  a  partnership,  Adams,  as  one  of  the  partners, 
is  equally  and  jointly  with  Hackley  liable  for  all  pianos  sold  and 
delivered  to  the  partnership  firm.  Even  if  Adams  never  saw  or 
knew  anything  of  the  letter  of  plaintiffs,  he  is  bound  by  the  acts 

of  his  copartner. 

Judgment  affirmed. 


Bights  and  Duties  of  Partners* 

MURPHY  V.  CRAFTS. 
13  La.  Ann.  519,  71  Am.  Dec.  519.     1858. 

Plaintiff  and  defendant  were  commercial  partners,  transacting 
a  general  commission  business  under  the  name  and  style  of 
Murphy  &  Crafts,  in  the  city  of  New  Orleans.     Their  contract 

*  See  Sec.  530,  Vol.  4,  Cyclopedia  of  Law. 
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of  partnership  was  in  writing?,  and  the  third  article  thereof  was 
in  these  words:  "We  will  not  indorse  any  note,  draft,  or  give 
our  sifjnatures  separately  or  collectively,  except  for  our  legitimate 
business  purposes."  Crafts,  in  violation  of  this  article,  accepted 
in  the  partnership  name,  for  the  accommodation  of  his  brother- 
in-law,  John  C.  Robertson,  of  the  city  of  Boston,  bills  of  ex- 
change to  the  amount  of  $12,500.  Robertson  failed  in  business, 
the  firm  of  Miirphy  &  Crafts  lost,  by  these  acceptances,  the  sum 
of  $5,592.90.  The  action  was  by  Murphy  against  Crafts  to 
recover  indemnity  for  this  loss. 

Judgment  below  for  plaintiff,  and  defendant  appeals. 

Land,  J.  (After  stating  the  facts.)  The  principal  question 
in  this  case  is,  whether  Crafts  is  liable  to  his  partner  for  the 
loss.  (Omitting  references  to  the  code).  Judge  Story,  in  his 
Commentaries  on  the  Law  of  Partnership,  says:  "One  of  the 
most  obvious  duties  and  obligations  of  all  the  partners  is  strictly 
to  conform  themselves  to  all  the  stipulations  contained  in  the 
partnership  articles,  and  also  to  keep  within  the  bounds  and 
limitations  of  the  rights,  powers,  authorities,  and  acts  belonging 
and  appropriate  to  the  due  discharge  of  the  partnership  trade 
or  business.  Of  course  every  known  deviation  from  and  every 
excess  in  the  exercise  of  such  rights,  powers,  authorities  and  acts, 
which  produce  any  loss  or  injury  to  the  partnership,  are  to  that 
extent  to  be  borne  by  the  partner  who  causes  or  occasions  the 
loss  or  injury,  and  he  is  bound  to  indemnify  the  other  partners 
therefor.  The  same  doctrine  is  recognized  by  Pothier  as  existing 
in  the  French  law ;  and  it  seems,  indeed,  so  clearly  the  result  of 
natural  justice  as  to  require  no  particular  exposition."    Sec.  173. 

According  to  these  rules,  the  defendant  is  clearly  bound  to 
indemnify  the  plaintiff  for  the  loss  resulting  from  his  breach  of 
the  third  article  of  their  contract  of  partnership,  unless  the  same 
was  superseded  or  waived  in  the  course  of  their  business,  with 
the  assent  of  the  plaintiff.  And  this  is  the  defense  made  by  the 
defendant  to  the  action;  but  we  concur  with  the  district  judge 
that  the  evidence  is  insufficient  to  show  that  the  partners  came 
to  a  new  arrangement,  in  the  course  of  their  business,  and 
thereby  superseded  article  third  of  their  contract,  or  that  the 
plaintiff  ratified  the  acceptances  in  favor  of  Robertson.     .     .     . 

Affirmed. 
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WEBB  V.  FORDYCE. 

55  Iowa  11.     1880. 

The  parties  to  this  action  had  been  partners,  and,  having  dis- 
solved and  not  being  able  to  adjust  their  accounts,  each  had 
])rought  an  action  against  the  other.  The  ease  was  tried  before 
a  referee,  who  found  that  defendant  had  draA\Ti  out  of  the  part- 
nership funds  the  sum  of  $11,187.74,  and  that  he  had  accounted 
for  $8,404.72,  leaving  a  balance  due  from  him  of  $2,783.02.  As 
to  this,  defendant  testified  that  all  of  the  money  he  had  drawn 
out  had  been  properly  applied  to  partnership  uses,  but  he  was 
unable  to  make  any  statement  of  his  disbursements,  having  no 
account  whatever  of  many  of  his  transactions. 

Judgment  was  rendered  against  him,  and  he  appealed. 

RoTiiROCK,  J.  (After  stating  the  facts.)  The  sole  question 
presented  by  appellant  in  this  appeal  is  whether  the  defendant 
should  be  held  liable  for  such  of  the  partnership  funds  as  came 
into  his  hands,  and  for  which  he  could  render  no  account  and 
as  to  which  he  could  but  testify  generally  that  he  did  not  convert 
the  same  to  his  own  use. 

It  is  contended  that  the  question  presented  is  the  same  as 
that  determined  in  Davenport  v.  Schutt,  46  Iowa,  510.  But 
we  think  the  cases  are  quite  different.  In  that  case  Davenport 
delivered  to  Schutt  promissory  notes,  for  the  purpose  of  effecting 
loans  by  discounting  the  notes.  Schutt,  as  the  agent  of 
Davenport,  sold  the  notes  and  paid  the  proceeds  to  Davenport. 
It  was  held  that  there  was  no  more  obligation  upon  one  party  to 
keep  books  of  account  than  the  other,  and  that  Schutt  was  not 
liable  merely  because  he  could  not  show  an  itemized  statement 
of  the  transactions  between  the  parties,  and  that  being  a  credible 
person,  and  having  testified  positively  that  he  had  paid  and  dis- 
posed of  all  sums  realized  by  him  from  plaintiff's  notes  as 
directed  by  the  plaintiff,  this,  in  the  absence  of  some  account  or 
showing  by  Davenport  that  the  proceeds  of  the  notes  were  not 
accounted  for,  was  a  sufficient  defense.  In  that  case  no  confidence 
nor  trust  as  to  the  disposition  of  the  proceeds  of  the  notes  was 
reposed  in  Schutt,    He  was  to  pay  to  Davenport,  who  could  well 
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have  kept  a  correct  account  of  all  the  notes  deposited  and  pay- 
ments made. 

TTere  the  relation  of  the  parties  is  quite  different.  Each 
checked  out  the  funds  of  the  partnership  at  will,  upon  his  own 
check,  and  it  was  the  duty  of  each  to  account  to  the  firm  for 
what  he  drew  out.  If  the  defendant  drew  checks  and  obtained 
the  money  thereon  its  expenditure  was  a  matter  peculiarly  within 
his  own  knowledge.  The  plaintiff  was  entitled  to  some  showing 
more  than  a  general  statement  that  all  proceeds  of  the  checks 
were  used  for  partnership  purposes.  ''All  partners  having  any 
charge  of  the  business  of  the  firm  are  bound  to  keep  constantly, 
regular,  intelligible  and  accurate  accounts  of  all  the  business, 
and  to  give  all  the  partners  at  all  times  access  to  them  and  to 
the  means  of  verifying  them. ' '    Parsons  on  Partnership,  p.  527. 

Affirmed. 


Partner  Not  Entitled  to  Compensation  Except  where  there  is  an 
Agreement  to  that  Effect. 

LINDSEY  v.  STRANAHAN. 
129  Pa.  St.  635,  18  Atl.  Rep.  524.     1889. 

Action  for  accounting  of  partnership  transactions.  It  ap- 
peared that  J.  A.  Stranahan  had  carried  on  business  alone  until 
1876,  when  J.  K.  Lindsey  bought  a  half  interest  in  it  and  the 
two  united  as  partners  under  the  firm  name  of  J.  K.  Lindsey  & 
Co.  After  the  formation  of  the  finn  Stranahan  left  the  entire 
management  and  control  of  the  business  to  Lindsey.  On  the 
settlement,  Lindsey  claimed  compensation  for  thus  managing  the 
business.  The  matter  was  referred  to  masters  in  chanceiy  to 
state  an  account,  and  they  reported,  among  other  things,  as  fol- 
lows: "No  express  agreement  or  contract  was  made  by  said 
partners  that  either  of  them  was  to  receive  compensation  for 
services  rendered  by  either  of  them  in  the  business  of  the  part- 
nership; but  as  Lindsey  took  credit  for  his  services  from  time 
to  time  on  the  books  of  the  firm,  and  such  books  were  open  to 
the  inspection  of  Stranahan,  he  must  be  presumed  to  have  known 
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the  fact  and  to  have  assented  thereto ;  and,  as  it  is  not  to  be  pre- 
sumed that  the  said  Lindsey  would  render  his  services  in  man- 
aging the  affairs  of  said  partnership  for  nothing,  we,  therefore, 
find  as  a  fact,  that  there  was  an  implied  contract  that  Lindsey 
should  receive  such  compensation  for  his  services  as  they  were 
reasonably  worth."  They  therefore  credited  him  with  "salary, 
$3,700." 

The  court  below  disallowed  this  claim,  and  Lindsey  appealed. 

Per  Curiam.  There  is  but  a  single  question  in  this  case: 
Is  J.  K.  Lindsey,  the  plaintiff,  entitled  to  compensation  for  his 
services  as  a  partner?  It  is  conceded  that  there  was  no  express 
contract  that  he  should  be  paid  for  such  services,  and  there  is  no 
principle  better  settled  than  that  the  law  will  not  imply  a  con- 
tract in  such  cases.  The  reason  is  that  the  partner  is  but  attend- 
ing to  his  o\\Ti  affairs.  This  rule  is  inexorable;  as  much  so  as 
that  between  parent  and  child.  Were  it  otherwise,  we  might  have 
a  contest  between  the  partners  upon  the  settlement  of  every  part- 
nership account,  as  to  the  value  of  their  respective  services.  It  is 
true  this  principle  may  work  hardship  in  particular  cases ;  almost 
every  general  rule  does,  but  that  is  a  weak  argument  against  the 
soundness  of  the  rule.  "WTien  the  copartnership  agreement  con- 
templates that  one  partner  shall  manage  the  business,  or  do  more 
than  his  share  of  the  work,  it  is  easy  to  provide  for  his  compen- 
sation in  the  agreement  itself ;  and  if  no  such  stipulation  is  then 
made,  as  before  said,  the  law  will  not  imply  one.  Even  where 
a  liquidating  or  surviving  partner  settles  up  the  business,  it  has 
been  repeatedly  held  that  he  is  not  entitled  to  compensation  for 
doing  so,  although,  in  such  case,  he  performs  all  the  service; 
Beatty  v.  Wray,  19  Pa.  516,  57  Am.  Dec.  677;  Brown  v.  Mc- 
Farland,  41  Pa.  129,  80  Am.  Dec.  598;  Gyger's  Appeal,  62  Pa. 
73,  1  Am.  Rep.  382;  Brown's  Appeal,  89  Pa.  139. 

Judgment  affirmed. 
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Each  Partner  is  Liable  in  Solido  for  the  Firm  Debts* 

BENCHLEY  v.  CHAPIN. 
10  Gush.  173.     1852. 

Shaw,  C.  J.  The  petitioner  sets  forth  that  he  was  duly  ap- 
pointed assi^rnee  under  proceedings  in  insolvency  against  John 
Leland,  an  insolvent  debtor.  Among  the  assets  of  the  estate 
was  a  promissory  note,  given  by  Benehley  &  Jackson,  a  firm 
of  which  Benehley,  the  petitioner,  was  a  partner,  secured  by  a 
mortgage  of  real  and  personal  property.  Before  a  dividend, 
and  without  authority  from  the  commissioner,  the  assignee  sold 
this  note  and  mortgage,  at  public  auction,  for  about  half  the  par 
value,  and  credited  the  proceeds  in  his  account.  The  commis- 
sioner rejected  this  credit,  and  required  him  to  credit  the  estate 
with  the  whole  amount  of  the  note  as  of  a  debt  due  from  himself. 
The  object  of  this  petition  of  the  assignee  to  this  Court  is  to 
obtain  a  reversal  of  this  order,  and  authorize  him  to  discharge 
himself  from  all  further  liability  to  the  estate  of  the  insolvent  on 
this  note,  by  accounting  for  the  proceeds  of  the  sale. 

The  Court  are  of  opinion  that  the  decision  of  the  commissioner 
was  right.  Each  partner  is  liable  in  solido  for  the  entire  debt. 
The  assignee  was  debtor  to  the  estate,  of  which  he  himself  was 
sole  representative  and  trustee,  for  the  whole  debt.  He  had  no 
release  or  discharge  of  any  sort,  and  no  proceedings  in  insolvency 
had  been  commenced  indicative  of  his  inability  to  pay  the  whole 
debt. 

In  the  first  place,  it  seems  very  clear  that  if  he  could  sell  his 
own  debt,  as  he  could  other  choses  in  action,  this  sale  was  prema- 
ture, irregular,  and  void.  But  suppose  it  valid,  what  did  he  sell  ? 
Certainly,  a  right  to  recover  the  whole  debt.  At  whatever  dis- 
count the  purchaser  obtained  it,  he  obtained  a  legal  right  to 
recover  the  par  value  of  the  note.  The  result  therefore  might 
be  that,  although  the  creditors  were  entitled  to  the  whole,  and 
the  debtor  in  theory  of  law  is  bound  to  pay  the  whole,  and  for 
aught  that  appears,  is  able  to  pay  the  whole,  and  might  in  fact 
pay  the  whole  to  the  purchaser,  yet  the  creditors  would  lose  one- 

*  See  Sec.  532,  Vol.  4,  Cyclopedia  of  Law, 
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half,  and  that  through  the  default  of  the  only  person  placed  by 
law  as  a  trustee  to  protect  their  rights. 

As  a  general  rule  of  law,  when  the  same  person  is  bound  to 
pay  money  in  one  capacity,  and  it  is  his  duty  to  recover  it  and 
account  for  it  in  another,  as  he  cannot  pay  himself,  the  law  pre- 
sumes that  he  has  done  what  it  was  his  duty  and  in  his  power 
to  do,  and  holds  him  chargeable,  as  if  actually  done.  It  is  upon 
this  principle  that  an  administrator  is  held  bound  to  account  for 
his  own  debt  to  the  estate  of  his  intestate  as  assets ;  Winship  v. 
Bass,  12  Mass.  203 ;  Ipswich  Manufacturing  Co.  v.  Story,  5  Met. 
313. 

This  rule,  not  founded  on  any  statute  or  positive  rule  of  law, 
almost  necessarily  arises  out  of  the  exigencies  of  the  case.  The 
assignee  can  take  no  measures  to  enforce  the  payment  of  a  debt 
due  by  himself,  as  debtor  to  himself,  as  assignee.  Knowing  that 
he  is  a  debtor  when  he  assumes  the  trust  and  office  of  assignee, 
his  assent  to  charge  himself  with  the  amount  of  his  debt  is  tacitly 
admitted  by  the  acceptance  of  the  office.  Whether,  if  a  debtor 
to  the  estate  of  an  insolvent  should  accept  the  office  of  assignee, 
through  inadvertence  or  mistake  of  the  law,  or  if  by  losses  oc- 
curring afterward,  should  become  in  part  insolvent,  he  might  be 
allowed  to  resign,  and  enable  the  creditors  to  choose  another 
assignee,  to  act  as  their  representative,  in  collecting  such  debt  of 
the  assignee  who  has  resigned,  it  is  unnecessary  to  consider,  for 
no  such  question  is  presented.  Perhaps  such  a  course  might, 
upon  a  proper  case  shown,  be  deemed  equitable  and  reasonable, 
especially  when  necessary  for  the  relief  of  the  sureties  of  the 
assignee. 

It  was  stated  in  the  facts  agreed  that  at  the  time  of  the  sale 
of  this  note  and  mortgage,  Benchley  &  Jackson  ofi'ered  to  release 
all  their  right  of  redemption  of  the  mortgaged  property,  to  the 
purchaser.  So  far  as  there  was  value  in  the  mortgaged  property 
over  and  above  prior  liens,  this  might  be  of  use  to  the  purchaser. 
But  it  did  not  diminish  or  affect  the  personal  liability  of  the 
promisors,  including  that  of  the  assignee,  for  the  payment  of  the 
whole  note. 

Order  of  the  commissioner  requiring  the  assignee  to  credit  the 
estate  with  the  whole  amount  of  Benchley  &  Jackson's  note,  in 
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his  account  as  assigned,  affirmed,  and  petition   dismissed  with 
costs. 

Petition  dismissed. 


Actions  Between  Partners — at  Law.* 

WYCOFF  V.  PURNELL. 
16  Iowa,  332.     1860. 

In  February,  1857,  plaintiff  and  defendant  formed  a  copart- 
nership in  the  grocery  and  provision  business  in  the  city  of 
Keokuk,  each  of  said  partners  agreeing  to  furnish  his  share  of 
the  capital  stock  and  share  equally  in  the  profits  of  their  firm 
business.  The  copartnership  thus  formed  was  dissolved  in  De- 
cember, 1857.  The  stock  in  trade  was  sold  and  placed  to  the 
credit  of  plaintiff  on  the  partnership  account.  The  plaintiff  in 
his  petition  avers  that  the  defendant  failed  to  furnish  his  share  of 
the  capital  for  the  said  firm ;  that  he  drew  out  of  the  said  firm 
more  than  his  just  share  of  the  profits,  and  that  upon  a  settlement 
and  account  stated  between  plaintiff  and  defendant  there  was 
due  from  defendant  to  plaintiff  the  siun  of  $1,109,  for  which  sum 
the  plaintiff'  sues.  Defendant  demurred  to  plaintiff's  petition, 
which  demurrer  was  sustained  by  the  court  and  judgment  entered 
thereon,  from  w^hieh  plaintiff  appeals. 

Baldwin,  J.  The  defendant  demurred  to  the  petition  of 
plaintiff',  and  assigned  as  cause  of  demurrer,  that  the  petition 
showed  that  it  was  a  controversy  for  the  settlement  of  partner- 
ship matters,  and  its  subject-matter  was  one  of  exclusive  chancery 
cognizance ;  also  that  an  action  at  common  law  would  not  lie  for 
the  matters  and  things  set  up  in  the  petition. 

It  is  contended  by  counsel  for  appellee  that  one  partner  cannot 
sue  another  at  law  for  an  unsettled  account,  and  that  chancery 
has  exclusive  jurisdiction  of  unsettled  matters  between  partners. 
Upon  this  point  there  is  no  controversy. 

But  it  is  also  claimed  by  appellant  that  the  principle  is  fully 
and  clearly  settled  that  (me  partner  can  maintain  an  action  at 

•  See  Sec.  536,  Vol.  4,  Cyclopedia  of  Law. 
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law  against  his  copartner  upon  an  amount  found  to  be  due  him 
upon  settlement  and  account  stated.  We  think  the  current  of 
authorities  show  this  to  be  the  proper  and  settled  rule.  While 
in  some  courts  it  has  been  held  that  upon  a  settlement  of  part- 
nership accounts,  an  express  promise  to  pay  is  essential  to  sup- 
port an  action,  yet  in  most  of  the  states  it  has  been  held  that 
where  there  has  been  a  settlement  and  balance  ascertained,  the 
law  itself  will  imply  a  promise  to  pay:  Collyer  on  Partnership, 
§§  278,  279,  280,  and  note ;  Story  Eq.  Jur.,  §  644  and  note. 

Wliether  this  is  a  suit  at  law  to  recover  upon  a  promise  by 
defendant,  either  express  or  implied  to  pay  a  balance  ascertained 
to  be  due  upon  settlement,  or  a  proceeding  to  recover  an  amount 
unliquidated  between  partners,  must  be  determined  by  the  lan- 
guage of  the  petition.  It  is  averred  in  the  petition  that  the 
partnership  has  been  dissolved;  that  the  property  of  the  firm 
had  been  disposed  of,  and  upon  a  settlement  and  account  stated, 
there  was  due  from  the  defendant  to  plaintiff  the  amount  claimed 
in  the  petition. 

We  think  that  the  plaintiff  shows  by  his  petition,  under  a  fair 
and  natural  construction,  a  cause  of  action  properly  maintainable 
in  a  court  of  law.  That  while  the  petition  is  defective  in  not 
setting  forth  fully  the  character  of  the  settlement  of  the  partner- 
ship business,  yet  it  shows  also  that  the  partnership  was  ended ; 
that  the  account  between  the  plaintiff  and  defendant,  as  partners, 
was  no  longer  a  matter  of  controversy ;  that  the  amount  sued  for 
lad  been  agreed  as  due  to  plaintiff;  which,  if  established  by 
evidence,  the  plaintiff  had  a  right  to  recover. 

Judgment  reversed. 


BULLARD  V.  KINNEY. 
10  California,  60.     1858. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  on 
an  account  assigned  to  him  by  Sotzen  and  Goodnow,  for  goods, 
wares,  and  merchandise  sold  to  the  defendants.  The  defendants 
composed  a  joint  stock  association,  known  as  the  "Columbus 
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Quartz  Mining:  Company."  While  Sotzen  and  Goodnow,  mer- 
chants and  partners,  were  shareholders  in  the  company,  they  sold 
to  the  company  goods,  wares  and  merchandise  to  a  large  amount. 
They  afterwards,  and  during  the  existence  of  the  company,  sold 
their  stock  to  one  White,  and  assigned  their  account  against  the 
company  to  the  plaintiff. 

There  was  nothing  in  the  constitution  of  the  company  which 
regulated  the  remedies  of  the  shareholders,  as  between  themselves. 
Nor  was  there  any  final  settlement  of  the  partnership  accounts,  or 
any  balance  struck,  or  promise  on  the  part  of  the  shareholders  to 
pay  this  account.  The  plaintiff  commenced  his  suit  by  attach- 
ment against  the  property  of  defendants. 

The  defendants  had  judgment  in  the  court  below,  and  the 
plaintiff  appealed. 

Burnett,  J.  The  only  question  arising  in  the  case  is,  whether 
the  plaintiff  can  sue  in  this  form? 

There  was  nothing  in  the  constitution  of  this  company  which 
regulated  the  remedies  of  the  shareholders,  as  between  themselves, 
and,  therefore,  the  general  law  of  partnership  must  prevail  (Coll. 
on  Partn.,  See.  1115).  There  having  been  no  final  settlement  of 
the  partnership  accounts,  and  no  balance  struck,  and  no  express 
promise  on  the  part  of  the  individual  members  to  pay  their  ascer- 
tained portion  of  this  amount  to  Sotzen  and  Goodnow,  they  could 
not  maintain  assumpsit.  As  they  could  not  sue,  it  is  difficult  to 
see  how  their  assignee  could  do  so.  To  permit  a  partner,  who 
has  a  claim  against  the  firm,  and  who  cannot,  therefore,  sue  the 
firm  at  law,  to  avoid  this  disability  by  assignment  of  the  debt, 
would  defeat  all  the  substantial  reasons  upon  which  this  rule  is 
predicated.    This  rule  rests  upon  three  grounds: 

1.  The  technical  ground,  that  a  man  cannot,  at  the  same  time, 
in  the  same  suit,  be  both  a  plaintiff  and  a  defendant. 

2.  Because  it  would  be  useless  for  one  partner  to  recover  that 
which,  upon  taking  a  general  account,  he  might  be  compelled  to 
refund;  and  thus  a  multiplicity  of  suits  be  permitted,  where 
one  would  answer. 

3.  The  contrary  rule  would  defeat  the  equitable  right  of  the 
other  partners  to  set-off  their  advances  against  those  of  plaintiff, 
and  would  force  them  to  first  pay  the  amount,  and  then  rely  upon 
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the  individual  responsibility  of  the  partner  for  a  return  of  his 
proportion. 

The  first  ground,  being  merely  technical,  may  be  considered 
as  not  so  material  under  our  system  of  pleading;  but  the  other 
two  grounds  are  substantial  in  their  character.     .     .     . 

Affirmed. 


Actions  Between  Partners — in  Equity* 

SPEAR  V.  NEWELL. 

13  Vt.  288.     1841. 

Bill  in  equity,  for  accounting  and  settlement  of  a  partnership. 

Spear,  Carlton  and  Newell  entered  into  partnership  for  the 
manufacture  and  sale  of  paper.  Spear  and  Carlton  owned  one- 
half  interest  and  Newell  the  other  half.  Spear  and  Carlton  were 
to  manage  the  business,  sell  the  product,  and  collect  the  receipts, 
and  the  profits  or  losses  were  to  be  divided  according  to  their 
interests.  The  business  resulted  in  a  large  loss,  and  Spear  and 
Carlton  brought  an  action  of  account  against  Newell  in  the  Uni- 
ted States  Circuit  Court,  to  recover  half  of  the  loss,  but  that  court 
held  that,  as  the  defendant  had  never  received  any  of  the  part- 
nership effects,  no  action  of  account  could  be  sustained  against 
him,  and  that  the  only  remedy  was  by  bill  in  equity.  They  then 
filed  the  bill,  but  the  court  below  dismissed  the  bill.  Complain- 
ants appeal. 

CoLLAMER,  J.  These  parties  were  copartners,  the  orators  be- 
ing jointly  interested  in  one-half  of  the  partnership,  and  the 
defendant  in  the  other.  The  orators  were  the  active  partners, 
the  recipients  of  all  the  property  and  avails  of  the  concern ;  but, 
it  being  an  unprofitable  and  losing  concern,  there  is  a  balance  due 
the  orators  from  the  defendant,  and  to  ascertain  this  balance, 
which  has  not  been  done,  and  to  close  the  concern  and  recover 
this  balance,  this  bill  is  filed. 

The  articles  of  copartnership  were  not  under  seal,  and  there- 
fore no  action  of  covenant  can  be  maintained.     That  an  action 


*  See  Sec.  537,  Vol.  4,  Cyclopedia  of  Law. 
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of  assumpsit  cannot  be  maiutainctl  at  law  by  one  partner  against 
another  to  recover  an  unliquidated  and  unsettled  balance  of  a 
copartnership  business,  has  been  too  fully  and  frequently  decided 
to  be  considered  open  to  discussion.  Gow  on  Partnership,  98 ; 
Collyer  on  Partnership,  143,  144.  If,  after  a  dissolution,  a  bal- 
ance is  struck  and  agreed  upon  by  the  parties,  assumpsit  may  be 
maintained  to  recover  it,  on  an  implied  promise  to  pay.  I  Holt's 
R.  368.  Different  rules  have  been  adopted  in  different  states 
whether  there  must  be  an  express  promise  to  pay  the  balance; 
yet,  all  concur  that  it  is  only  when  the  final  balance  has  been 
adjusted  that  assumpsit  can  be  maintained.  Collyer  on  Partn., 
153,  note  45.  To  this  rule  Massachusetts  stands  alone  an  excep- 
tion. There,  in  the  absence  of  a  chancery  jurisdiction,  the  court 
of  law  has  gone  further  than  other  court  of  mere  common  lav/ 
jurisdiction;  probably  influenced  by  the  pressure  of  a  necessity 
which  does  not  here  exist. 

It  has  been  fully  settled  in  an  action  of  account  between  these 
parties  that  these  orators,  who  were  the  active  partners  and  re- 
ceived the  whole  property  and  avails  of  the  copartnership,  cannot 
maintain,  at  law,  an  action  of  account  against  the  defendant  to 
recover  the  balance  of  losses.  It  follows  that  the  orators  are 
without  remedy  at  law,  and  are  therefore  compelled  to  resort  to 
chancery  to  adjust  the  balance  of  the  concern,  and  to  recover  of 
the  defendant  his  proportion  of  the  loss  when  so  ascertained. 
The  mere  statement  of  the  case  shows  the  necessity  of  the  bill, 
and  shows  too  that  it  is  not  a  mere  bill  for  an  account  which 
could  be  sustained  at  law.  It  is  true  that,  in  matters  of  account, 
generally,  chancery  has  concurrent  jurisdiction  with  the  courts 
of  law;  and  where  the  defendant  is  pursued  in  chancery  for  an 
account  in  any  capacity  in  which  he  could  be  pursued  at  law,  a 
bill  will  not  be  sustained  where  an  action  would  not  be.  But  in 
this  case  the  bill  is  not  addressed  to  the  concurrent,  but  to  the 
peculiar  and  exclusive,  jurisdiction  of  the  court  of  chancery,  in 
a  case  where  the  orators  have  a  just  claim  but  are  without  a 
remedy  at  law.  It  is  not  a  bill  calling  on  the  defendant  to 
account.  He  has  received  nothing,  and  of  course  had  no  account 
to  render.     It  is  a  bill  to  settle  and  adjust  a  mutual  account 
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between  the  parties  of  a  copartnership  transaction,  which  the 
defendant  will  not  settle  and  which  the  law  cannot. 

(Omitting  the  consideration  of  a  plea  of  the  statute  of  limi- 
tations.) 

Decree  of  the  court  of  chancery  reversed,  plea  disallowed,  and 
the  cause  ordered  to  pass  to  the  court  of  chancery  to  take  an 
account,  settle  and  adjust  the  same,  and  ascertain  the  balance, 
and  decree  the  same  to  the  party  to  whom  it  shall  be  found  due. 


CHAPTER   III. 

PRINCIPLES    BY    WHICH    THE    PARTNERSHIP    BUSINESS    IS 
WOUND    UP.* 

Dissolution  hy  Death  of  Partner. 

HOARD  V.  CLUM. 

31  Minn.  186,  17  N.  W.  Rep.  275.     1883. 

Action  for  an  accounting  and  the  winding  up  of  the  affairs  of 
a  partnership.  The  plaintiffs  in  the  action  are  three  of  the  part- 
ners and  the  widow  and  heirs-at-law  of  a  fourth  partner,  and  the 
defendant  is  the  only  other  partner.  From  the  articles  which 
are  dated  March  15,  1880,  it  appears  that  the  partnership  was 
formed,  under  the  name  of  the  Clum  Compounding  Company, 
for  the  purpose  of  manufacturing  and  selling  a  medicine,  and 
that  the  partnership  was  *'to  have  an  existence  of  thirty  years 
from  the  date  of  these  articles,  unless  sooner  dissolved  by  mutual 
consent."  The  articles  also  provide  for  the  taking  of  inventories 
at  stated  times,  and  that,  in  case  any  member  of  the  partnership 
may  wish  at  any  time  to  dispose  of  his  interest  in  the  business, 
the  other  partners  are  to  have  the  right  to  purchase  such  interest 
by  paying  its  value  as  determined  by  the  last  preceding  inven- 
tory. The  articles  then  provide  that  "in  case  of  death  of  any 
member  of  the  company,  the  heirs  of  such  member  may  retain 
their  interest  therein,  with  all  the  rights  and  privileges  of  the 
original  members;  and  the  administrator  of  his  estate,  or  the 
executor  under  his  will,  shall  represent  such  heir  or  heirs  at  the 
meetings  (or  otherwise)  of  said  company,  so  as  to  share  the 
burden  of  management;  and  in  the  event  that  this  cannot  be 
done,  the  company  shall  have  the  right  to  purchase  the  interest 
of  such  deceased  member  in  the  same  manner,  and  for  the  same 
amount,  as  in  the  case  of  a  member  wishing  to  sell  as  before 

*  See  Sees.  538-550,  Vol.  4,  Cyclopedia  of  Law, 
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stated.  Nothing:  in  the  foregoing  articles  is  to  be  construed  as 
meaning  that  the  company  is  compelled  to  pay  at  the  inventory 
price,  but  it  simply  gives  the  right  to  buy  on  the  above-named 
terms  if  it  chooses  to  do  so;  and  each  party  to  this  agreement 
hereby  grants  such  right  and  privilege  to  buy  such  retiring  or 
deceased  party's  interest  on  above-named  terms;  the  company 
reserving  the  right  to  buy  at  better  figure  and  terms  if  they  can. ' ' 
The  complaint  further  alleges  the  adoption  of  a  resolution,  on 
February  17,  1882,  for  the  discontinuance  of  business  and  the 
dissolution  of  the  partnership,  and  due  notice  thereof  given  to 
defendant;  also  the  death  of  one  of  the  partners,  on  April  1, 
1882,  and  the  refusal  of  each  and  all  of  the  plaintiffs  to  purchase 
the  interest  of  the  deceased  partner. 

Defendant  demurred  to  the  complaint  on  the  grounds  ( 1 )  that 
there  is  a  defect  of  parties  plaintiff,  and  (2)  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  and  the  defendant  appealed. 

Berry,  J.  1.  An  excess  of  parties  is  not  ground  of  demurrer 
as  "a  defect  of  parties,"  in  the  meaning  of  Gen.  St.  1878,  c.  66, 
§  92,  subd.  4 ;  Pomeroy  on  Remedies,  §  206 ;  Richtmyer  v.  Richt- 
myer,  50  Barb.  (N.  Y.)  55;  Allen  v.  City  of  Buffalo,  38  N.  Y. 
280;  Lewis  v.  Williams,  3  Minn.  95  (151). 

2.  Three  members  of  a  partnership  firm  and  the  heirs  of  a 
deceased  fourth  bring  this  action  against  the  remaining  member, 
for  the  purpose  (1)  of  having  the  partnership  adjudged  dis- 
solved; (2)  of  having  the  partnership  wound  up,  and,  to  that 
end,  an  accounting  had,  a  receiver  appointed,  its  assets  converted, 
its  debts  paid,  and  the  rights  of  the  partners  among  themselves 
ascertained  and  adjusted. 

In  the  absence  of  previous  agreement  to  the  contrary,  the 
death  of  a  partner  works  a  total  dissolution  of  a  partnership; 
that  is  to  say,  a  dissolution  both  as  respects  the  deceased  and  the 
surviving  partners:  Pollock  on  Partnership,  §  183;  Collyer  on 
Partnership,  §§  103,  106;  Story  on  Partnership,  §§  317,  319  a; 
Marlett  v.  Jackman,  3  Allen  (Mass.)  287;  Roberts  v.  Kelsey,  38 
Mich.  602;  1  Lindley  on  Partnership,  231.  A  simple  provision 
in  the  articles  for  the  continuance  of  the  partnership  for  a  fixed 
period,  as,  in  the  present  instance,  for  thirty  years,  is  not  such 
an  agreement :  Collyer  on  Partnership,  §§  100,  105 ;  Crawford  v. 
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Hamilton,.  3  Madd.  251;  Crosbie  v.  Guion,  23  Beav.  518;  Story 
on  Partnership,  §  319  a.  Mining-  partnerships  appear  to  be  f?ov- 
erned  by  soniewliat  different  rules :  Jones  v.  Clark,  42  Cal.  180. 

In  case  of  such  dissolution,  the  right  of  surviving  partners 
and  of  the  representative  of  a  deceased  partner  to  have  the  part- 
nei'ship  wound  up,  and  any  surplus  property  distributed,  is  mat- 
ter of  course ;  1  CoUyer  on  Partnership,  §  107. 

In  the  case  at  bar  the  partnership  was  dissolved  by  the  death 
of  the  partner  Hoard.  The  articles  contain  no  stipulation  for 
the  continuance  of  the  business  of  the  concern,  except  upon  speci- 
fied contingencies,  none  of  which  have  occurred,  and  none  of 
which,  therefore,  cut  any  material  figure  in  the  case.  It  follows 
that  the  three  partners  plaintiff  can  maintain  this  action  against 
the  partner  who  refuses  to  recognize  the  dissolution,  and  to  co- 
operate in  closing  up  and  adjusting  the  business  of  the  concern. 
As  respects  their  right  to  maintain  it,  it  is  not  important  that  the 
heirs  of  the  fourth  partner,  who  are  joined  with  them  as  plain- 
tiff's, have  alleged  no  facts  to  show  that  they  are  proper  parties  to 
the  action,  nor  that  the  executor  or  administrator  of  the  deceased 
is  not  joined ;  for  no  objection,  as  respects  parties,  has  been  taken 
except  that  there  is  a  defect  of  parties  on  account  of  the  joinder 
of  the  heirs,  and  this  we  have  disposed  of. 

Order  affirmed. 


Dissolution  of  a  Partnership  hy  Act  of  the  Partners  May  Occur 

at  Any  Time,  and  This  is  So  Though  the  Partnership 

Was  to  Exist  for  a  Stated  Period* 

SOLOMON  V.  KIRKWOOD. 

55  Mich.  256.    1884. 

CooLEY,  C.  J.  The  plaintiffs,  who  are,  in  the  city  of  Chicago, 
dealers  in  jewelry,  seek  to  charge  the  defendants,  as  partners, 
upon  a  promissory  note  for  $791.92,  beai-ing  date  November  9, 
1882,  and  signed  "Hollander  &  Kirkwood."  The  note  was  given 
by   the  defendant  Hollander,  but  Kirkwood   denies   that  any 

*  See  Sec.  539,  Vol.  4,  Cyclopedia  of  Law. 
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partnership  existed  between  the  defendants  at  the  date  of  the 
note. 

The  evidence  given  on  the  trial  tends  to  show  that  on  July  6, 
1882,  Hollander  &  Kirkwood  entered  into  a  written  agreement 
for  a  partnership  for  one  year  from  the  first  day  of  the  next 
ensuing  month,  in  the  business  of  buying  and  selling  jewelry, 
clocks,  watches,  etc.,  and  in  repairing  clocks,  watches,  and  jew- 
elry, at  Ishpeming,  Michigan.  Business  was  begun  under  this 
agreement,  and  continued  until  the  latter  part  of  October,  1882, 
when  Kirkwood,  becoming  dissatisfied,  locked  up  the  goods  and 
excluded  Hollander  altogether  from  the  business.  He  also  caused 
notice  to  be  given  to  all  persons  with  whom  the  firm  had  had 
dealings  that  the  partnership  was  dissolved,  and  had  the  follow- 
ing inserted  in  the  local  column  of  the  paper  published  at  Ish- 
peming: *'The  copartnership  heretofore  existing  between  Mr. 
C.  H.  Kirkwood  and  one  Hollander,  as  jewelers,  has  ceased  to 
exist,  Mr.  Kirkwood  having  purchased  the  interest  of  the  latter." 
This  was  not  signed  by  any  one. 

A  few  days  later  Hollander  went  to  Chicago,  and  there,  on 
November  9,  1882,  he  bought,  in  the  name  of  Hollander  &  Kirk- 
wood, of  the  plaintiffs'  goods  in  their  line  amounting  to  $791.92, 
and  gave  to  the  plaintiffs  therefor  the  promissory  note  now  in 
suit.  The  note  was  made  payable  December  15,  1882,  at  a  bank 
in  Ishpeming.  "When  the  purchase  was  completed  Hollander 
took  away  the  goods  in  his  satchel.  The  plaintiff  had  before  had 
no  dealings  with  Hollander  &  Kirkwood,  but  they  had  heard 
there  was  such  a  firm,  and  were  not  aware  of  its  dissolution.  They 
claim  to  have  made  the  sale  in  good  faith,  and  in  the  belief  that 
the  firm  was  still  in  existence.  On  the  other  hand,  Kirkwood 
claimed  that  Hollander  and  the  plaintiffs  had  conspired  together 
to  defraud  him  by  a  pretended  sale  to  the  firm  of  goods  which  the 
plaintiffs  knew  Hollander  intended  to  appropriate  exclusively 
to  himself;  and  he  was  allowed  to  prove  declarations  of  Hol- 
lander which,  if  admissible,  would  tend  strongly  to  prove  such  a 
conspiracy. 

The  questions  principally  contested  on  the  trial  were — First, 
whether  the  acts  of  Kirkwood  amounted  to  a  dissolution  of  the 
partnership ;  second,  whether  sufficient  notice  of  dissolution  was 
given;  and  third,  whether  there  was  any  evidence  to  go  to  the 
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jury  of  an  understanding  between  Hollander  and  the  plaintiffs 
to  defraud  Kirkwood.  The  trial  Jiidnfe,  in  submitting:  the  case  to 
the  jurj^,  instructed  them  that  Kirkwood,  notwithstanding  the 
written  agreement,  had  a  right  to  withdraw  from  the  partner- 
ship at  any  time,  leaving  matters  between  him  and  Hollander  to 
be  adjusted  between  them  amicably  or  in  the  Courts ;  and  for  the 
purpose  of  this  case  it  made  no  difference  whether  Kirkwood  was 
right  or  wrong  in  bringing  the  partnership  to  an  end ;  if  wrong, 
he  might  be  liable  to  Hollander  in  damages  for  the  breach  of  his 
contract.  Also,  that  when  par'tnei*s  are  dissatisfied,  or  they  can- 
not get  along  together,  and  one  partner  withdraws,  the  partner- 
ship is  then  at  an  end  as  to  the  public  and  parties  with  whom  the 
partnership  deals,  and  neither  partner  can  make  contracts  in  the 
future  to  bind  the  partnership,  provided  the  retiring  partner 
gives  the  proper  notice.  Also,  that  if  they  should  find  from  the 
evidence  that  there  was  trouble  between  Hollander  and  Kirk- 
wood prior  to  the  sale  of  the  goods  and  the  giving  of  the  note; 
that  Kirkwood  informed  Hollander,  in  substance,  that  he  would 
have  no  more  dealings  with  him  as  partner ;  that  he  took  posses- 
sion of  all  the  goods  and  locked  them  up,  and  from  that  time  they 
ceased  to  do  business — then  the  partnership  was  dissolved.  Fur- 
ther, that  whether  sufficient  notice  had  been  given  of  the  dissolu- 
tion was  a  question  for  the  jury.  Kirkwood  was  not  bound  to 
publish  notice  in  any  of  the  Chicago  papers ;  he  was  only  bound 
to  give  actual  notice  to  such  parties  there  as  had  dealt  with  the 
partnership.  But  Kirkwood  was  boimd  to  use  all  fair  means  to 
publish  as  widely  as  possible  the  fact  of  a  dissolution.  Publica- 
tion in  a  newspaper  is  one  of  the  proper  means  of  giving  notice, 
but  it  is  not  absolutely  essential ;  and  on  this  branch  of  the  case 
the  question  for  the  jury  was  whether  Kirkwood  gave  such  notice 
of  the  dissolution  as  under  the  circumstances  was  fair  and  reason- 
able. If  he  did,  then  he  is  not  liable  on  the  note :  if  he  did  not, 
he  would  still  continue  liable. 

The  Judge  also  submitted  to  the  jury  the  question  of  fraud 
in  the  sale  of  the  goods.  The  jury  returned  a  verdict  for  the 
defendants. 

I.  We  think  the  Judge  committed  no  error  in  his  instructions 
respecting  the  dissolution  of  the  partnership.  The  rule  on  this 
subject  is  thus  stated  in  an  early  New  York  ease :    The  right  of 
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a  partner  to  dissolve,  it  is  said,  "is  a  rioht  inseparably  incident 
to  every  partnership.     There  can  be  no  such  thing  as  an  indis- 
soluble partnership.    Every  partner  has  an  indefeasible  right  to 
dissolve  the  partnership  as  to  all  future  contracts  by  publishing 
his  own  volition  to  that  effect;  and  after  such  publication  the 
other  members  of  the  firm  have  no  capacity  to  bind  him  by  any 
contract.    Even  where  partners  covenant  with  each  other  that  the 
partnership  shall  continue  seven  years,  either  partner  may  dis- 
solve it  the  next  day  by  proclaiming  his  determination  for  that 
purpose;  the  only  consecjuence  being  that  he  thereby  subjects 
himself  to  a  claim  for  damages  for  a  breach  of  his  covenant.    The 
power  given  by  one  partner  to  another  to  make  joint  contracts 
for  them  both  is  not  only  a  revocable  power,  but  a  man  can  do 
no  act  to  divest  himself  of  the  capacity  to  revoke  it : "  Skinner  v. 
Dayton,  19  Johns.  513,  538.     To  the  same  effect  are  Mason  v. 
Connell,  1  Whart.  381,  and  Slemmer's  Appeal,  58  Pa.  St.  155. 
There  may  be  cases  in  which  equity  would  enjoin  a  dissolution 
for  a  time,  when  the  circumstances  were  such  as  to  make  it  spe- 
cially injurious ;  but  no  question  of  equitable  restraint  arises  here. 
When  one  partner  becomes  dissatisfied  there  is  commonly  no  legal 
policy  to  be  subserved  by  compelling  a  continuance  of  the  rela- 
tion, and  the  fact  that  a  contract  will  be  broken  by  the  dissolu- 
tion is  no  argument  against  the  right  to  dissolve.    Most  contracts 
may  be  broken  at  pleasure,  subject,  however,  to  responsibility  in 
damages.     And  that  responsibility  would  exist  in  breaking  a 
cont-^-act  of  partnership  as  in  other  cases. 

II.  The  instruction  respecting  notice  was  also  coirect.  No 
Court  can  determine  for  all  cases  what  shall  be  sufficient  notice 
and  what  shall  not  be:  the  question  must  necessarily  be  one  of 
fact.  Publication  of  notice  of  dissolution  in  a  local  newspaper 
is  common,  but  it  is  not  the  only  method  in  which  notice  can  be 
given.  The  purpose  of  the  notice  is  to  make  notorious  in  the  local 
community  the  fact  that  a  dissolution  has  taken  place ;  and  pub- 
lication of  a  notice  may  or  may  not  be  the  most  effectual  means 
for  that  purpose.  Very  few  persons  in  any  community  probably 
read  all  the  advertisements  published  in  the  local  papers;  and 
matters  of  local  importance  which  are  advertised  are  quite  as 
likely  to  come  to  them  from  other  sources  as  from  the  published 
notices. 
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That  publication  in  a  newspaper  is  sufficient,  is  not  disputed 
by  the  defense,  provided  it  appears  on  its  face  to  be  authorita- 
tive: Ketcham  v.  Clark,  6  Johns.  144;  s.  c.  5  Am.  Dec.  197; 
Graves  v.  Merry,  6  Cow.  701;  s.  c.  16  /Vm.  Dec.  471;  National 
Bank  v.  Norton,  1  Hill,  578;  Nott  v.  Douming,  6  La.  680;  s.  c. 
26  Am.  Dec.  491 ;  Watkinson  v.  Bank  of  Pennsylvania,  4  Whart. 
482 ;  s.  c.  34  Am.  Dec.  521 ;  Rose  v.  Coffield,  53  Md.  18 ;  s.  c.  36 
Am,  Rep.  389.  But  in  this  case  it  is  said  the  notice  did  not 
appear  to  be  authoritative ;  it  appeared  as  a  local  editorial  item, 
and  such  items  are  often  baseless,  and  may  in  any  particular  case 
have  no  better  foundation  than  rumor  or  even  suspicion.  They 
do  not  bear  upon  their  face  the  verity  which  a  notice  signed  by 
the  party  would  import. 

All  this  may  be  true  without  being  conclusive.  When  the 
purpose  is  to  put  the  fact  of  dissolution  before  the  public,  it 
certainly  cannot  be  affirmed  that  the  purpose  is  more  likely  to 
be  accomplished  by  a  formal  advertisement  than  by  an  item  in 
the  local  column  of  the  newspaper.  Many  publishers,  it  is 
believed,  have  in  their  papers  a  local  column  in  which  items 
appear  which  seem  on  their  face  to  be  editorial,  but  which  are 
really  advertisements;  and  not  only  paid  for,  but  paid  at  extra 
rates,  for  the  reason  that  in  that  column  they  would  be  more 
likely  to  be  seen  and  read  than  if  published  as  advertisements 
in  the  ordinary  way.  When  such  is  the  case,  a  Court  could  hardly 
hold  as  matter  of  law  that  the  advertisement  would  be  sufficient, 
but  the  notice  in  the  local  column  not.  To  do  so  would  be  to 
make  form  more  important  than  the  purpose  to  bo  accomplished. 
One  who  derives  knowledge  of  the  fact  from  public  notoriety  is 
sufficiently  notified :  Bernard  v.  Torrance,  5  Gill  &  J.  383 ;  Ilal- 
liday  v.  McDougall,  20  Wend.  81;  and  probably  in  many  small 
communities  a  fact  would  sooner  be  made  notorious  by  a  notice 
in  the  local  column  of  the  county  or  village  paper  than  in  any 
other  way.  In  a  large  city  it  might  be  otherwise.  But  all  that 
can  be  required  in  any  case  is  that  such  notice  be  given  as  is 
likely  to  make  the  fact  generally  known  locally :  Vernon  v.  Man- 
hattan Co.,  22  Wend.  183,  193;  Lovejoy  v.  Spafford,  93  U.  S. 
430.  When  that  is  done  the  party  giving  the  notice  has  per- 
formed his  duty,  and  any  one  contemplating  for  the  first  time  to 
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open  dealings  witli  the  partnership  must  at  his  peril  ascertain  the 
facts.     This,  in  eilect,  was  the  instruction  given. 

111.  But  we  think  the  Judge  erred  in  receiving  evidence  of 
Hollander's  admissions  or  declarations  tending  to  show  fraudu- 
lent collusion  between  him  and  the  plaintiffs.  The  declarations 
of  a  conspirator  may  be  evidence  against  his  associates  after  the 
conspiracy  is  made  out;  but  to  receive  them  as  proof  of  the  con- 
spiracy would  put  every  man  at  the  mercy  of  rogues.  We  find 
in  this  case  no  evidence  of  the  conspiracy  except  in  the  statements 
of  Hollander ;  and  those  having  been  erroneously  received  there 
was  nothing  on  that  branch  of  the  case  to  submit  to  the  jury. 

For  this  error  there  must  be  a  new  trial. 


Necessity  of  Notice  of  Dissolution.^ 

BLOCH  V.  PRICE. 
32  Fed.  Rep.  562.    1887. 

Thayer,  J.  (orally).  The  suit  of  A.  Bloch  against  "William 
M.  Price,  Stephen  G.  Price,  Darwin  W.  Marmaduke,  and  Leslie 
Marmaduke  is  an  action  to  recover  a  debt  contracted  by  Stephen 
G.  Price  alone,  while  doing  business  in  the  name  of  Price,  Marma- 
duke &  Co.  The  ease  as  respects  D.  W.  Marmaduke  has  been  dis- 
posed of  by  a  ruling  made  a  few  days  since  on  his  plea  of  former 
adjudication,  which  plea  was  sustained:  a7ite,  447.  The  facts 
on  which  the  decision  depends  are  as  follows : 

I  state  the  facts  as  found  by  the  Court  from  the  testimony, 
some  of  which  are  not  controverted,  while  others  are  in  dispute. 
The  firm  of  Price,  Marmaduke  &  Co.  was  organized  in  the  fall  of 
1881,  to  do  a  general  commission  business  in  the  city  of  St.  Louis, 
Missouri,  and  was  composed  of  the  four  defendants  last  named. 
D.  W.  Marmaduke  retired  from  the  firm  in  February,  1882; 
William  M.  Price  retired  therefrom  in  November,  1882;  and 
Leslie  Marmaduke  withdrew  in  November,  1883.  Notwithstand- 
ing these  changes  in  the  personnel  of  the  firm,  business  was  trans- 


*  See  Sec.  541,  Vol.  4,  Cyclopedia  of  Law. 
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acted  continuously  in  the  name  of  Price,  Mannadul^tj  &  Co.,  with 
the  consent  of  the  retiring  partners,  from  the  fall  of  1881  until 
Aufifust  28,  1885,  when  S.  G.  Price,  who  was  then  conducting  the 
business  on  his  own  account,  failed  and  made  an  assignment.  No 
public  notice  of  any  change  in  the  firm  was  given  until  July  1, 
1884,  when  a  notice  was  published  for  three  successive  days  in 
two  St.  Louis  daily  papers,  to  the  effect  that  on  July  1,  1884, 
William  M.  Price,  D.  W.  Marmaduke,  and  Leslie  Marmaduke  had 
sold  out  all  their  interest  in  the  firm  to  Stephen  G.  Price,  and 
that  the  latter  would  thenceforth  continue  the  business.  Circu- 
lars notifying  customers  of  the  dissolution  of  Price,  Marmaduke 
&  Co.  were  also  sent  out  about  July  1,  1884,  but  my  conclusion  is 
that  plaintiff  did  not  receive  such  notice,  if  in  point  of  fact  any 
such  notice  was  mailed  to  him. 

Plaintiff  is  a  merchant  residing  and  doing  business  at  Min- 
neapolis, in  the  State  of  Kansas.  In  July,  1881,  he  made  a  con- 
signment of  wool  to  the  firm  of  William  M.  Price  &  Co.,  St. 
Louis,  Missouri,  with  which  firm  defendants  William  M.  and 
Stephen  G.  Price  were  then  connected.  Some  time  in  June,  1882, 
plaintiff  made  a  shipment  of  wool  to  Price,  Marmaduke  &  Co., 
which  in  due  course  of  time  was  sold  by  the  consignee,  and  the 
proceeds  duly  accounted  for.  Prior  to  that  shipment,  however, 
and  subsequently  thereto,  during  the  wool  season  of  1882,  plain- 
tiff received  price-currents  from  the  firm  of  Price,  Marmaduke  & 
Co.,  which  purported  to  be  issued  by  that  firm,  and  in  the  cap- 
tion described  the  firm  as  composed  of  William  M.  and  S.  G. 
Price,  late  of  the  firm  of  William  M.  Price  &  Co.,  and  of  Leslie 
Marmaduke,  and  D.  W.  Marmaduke.  By  means  of  the  price- 
currents  in  question,  plaintiff'  was  advised,  and  at  the  date 
of  the  shipment  in  June,  1882,  supposed  that  all  of  the  defend- 
ants were  then  members  of  the  firm  of  Price,  IMarmaduke  &  Co., 
and  he  received  no  notice  to  the  contrary  in  the  course  of  that 
transaction.  During  the  following  wool  seasons  of  1883-84,  and 
in  June,  1885,  plaintiff'  also  received  price-currents  issued  by  and 
in  the  name  of  Price,  Marmaduke  &  Co. ;  and  was  furthermore 
aw^are  that  certain  parties  residing  in  his  vicinity  had  made  ship- 
ments to,  and  had  had  transactions  with,  the  firm,  although  the 
plaintiff  himself  made  no  further  consignments  to  the  firm  after 
June,  1882,  until  June  5, 1885. 
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After  Leslie  Marmadiike  retired  from  the  firm,  in  November, 
1883,  but  not  before,  a  change  was  made  in  the  caption  of  the 
price-currents  issued  by  Price,  jNIarmadnke  &  Co.  The  change 
consisted  in  dropping  from  the  caption  the  names  of  the  individ- 
uals composing  the  firm  as  theretofore  published,  but  in  all 
other  respects  they  were  identical  with  those  issued  when  the 
firm  was  first  organized. 

On  June  5,  1885,  plaintiff  being  then  ignorant  of  any  of  the 
changes  that  had  taken  place  in  the  firm  of  Price,  Marmaduke  & 
Co.  since  its  organization,  made  a  second  shipment  of  5,355 
pounds  of  wool  to  that  firm.  It  was  sold  at  auction  on  July  31, 
1885,  but  the  proceeds  had  not  been  remitted  to  the  plaintiff  at 
the  time  of  the  failure  of  S.  G.  Price  on  August  28,  1885.  The 
purpose  of  this  suit  is  to  charge  all  the  defendants  with  the 
payment  of  the  claim.  The  defendants,  William  M.  Price  and 
Leslie  Marmaduke,  contend  that  they  are  not  estopped  from 
denying  their  liability  as  partners  for  the  proceeds  of  the  ship- 
ment made  on  June  5,  1885,  because,  as  it  is  claimed,  plaintiff  did 
not  know  that  they  were  members  of  the  firm,  at  the  date  of  the 
first  transaction  in  1882 ;  that  he  never  in  point  of  fact  knew  that 
they  were  connected  with  the  firm,  and  consequently  did  not 
make  the  second  shipment  in  1885,  on  the  supposition  that  they 
still  continued  to  be  members,  or  on  their  credit.  In  other  words, 
they  claim  that  no  act  of  theirs,  or  laches  on  their  part,  has  misled 
the  plaintiff,  or  induced  him  to  extend  credit  to  the  firm  of  Price, 
Marmaduke  &  Co.  for  the  debt  sued  for. 

The  law  is  undoubtedly,  as  declared  in  the  case  of  Thompson 
V.  Bank,  111  U.  S.  536,  4  Sup.  Ct.  Rep.  689,  that  a  person  who 
was  not  a  member  of  a  partnership  at  the  time  a  debt  is  con- 
tracted, cannot  be  held  therefor,  except  for  some  act  of  commis- 
sion or  omission  that  will  estop  him  from  asserting  as  against  the 
particular  creditor  that  he  was  not  a  partner  when  the  debt  sued 
for  was  contracted.  But  the  contention  on  the  part  of  the  two 
defendants  last  named  is  based  upon  a  false  assumption  of  matter 
of  fact.  From  the  evidence  produced  on  the  trial  of  this  case  in 
the  State  Court  (when  it  was  there  pending)  it  may  have  been  a 
fair  deduction  that  plaintiff,  when  he  began  to  deal  with  Price, 
Marmaduke  &  Co.,  did  not  know  the  r^aroes  of  the  persons  com- 
posing the  firm,  and  never  had  known ;  but  on  the  present  trial 
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it  was  shown  to  mj'  entire  satisfaction,  by  the  production  of  one 
of  the  price-currents  that  had  been  received  by  the  plaintiff  prior 
to  June,  1882,  that  at  the  commencement  of  his  dealings  with 
Price,  ]\Iarmaduke  &  Co.  he  must  have  known  and  did  know,  or 
at  least  have  supposed,  that  all  the  defendants  were  then  mem- 
bers of  the  firm.  While  it  was  not  sho\\Ti  on  this  trial  that  plain- 
tiff had  any  special  acijuaintance  with  either  member  of  the  firm, 
or  knew  the  financial  standing  of  either,  or  trusted  the  firm  be- 
cause any  particular  person  was  a  member  of  the  same,  yet  I  do 
not  regard  such  proof  as  essential  to  a  recovery.  When  it  ap- 
pears that  a  person  knows  who  are  the  members  of  a  firm,  and  has 
had  dealings  with  it  in  the  course  of  which  he  has  extended  credit, 
the  presumption  must  be,  in  the  absence  of  other  proof,  that  he 
gave  credit  to  all  the  persons  who  were  known  or  represented  to 
him  to  be  partners.  And,  with  respect  to  all  subsequent  trans- 
actions in  Avhich  credit  is  extended  to  the  firm,  the  same  pre- 
sumption obtains  so  long  as  the  firm  name  remains  the  same, 
and  no  notice  has  been  given  to  the  creditor  of  any  change  in  the 
personnel  of  the  firm.  In  the  present  case,  therefore,  the  Court 
will  presume  that,  when  plaintiff  resumed  dealings  with  Price, 
Marmaduke  &  Co.  in  June,  1885,  he  gave  credit  to  all  the  persons 
who  had  been  represented  to  him  to  be  members  of  the  firm  in  the 
course  of  the  first  business  transaction,  although  he  did  not  ex- 
pressly testify  that  in  the  last  transaction  he  gave  special  credit 
to  either  William  M.  Price  or  Leslie  Marmaduke. 

It  is  further  contended  that  plaintiff'  was  not  entitled  to  notice 
of  changes  in  the  firm  of  Price,  Marmaduke  &  Co.,  because  at 
the  date  of  those  changes  he  had  only  made  the  firm  one  ship- 
ment, and  that  not  of  a  recent  date.  This  is  equivalent  to  say- 
ing that  when  William  M.  Price  withdrew  from  the  firm  in 
November,  1882,  and  Leslie  Marmaduke  in  November,  1883,  the 
plaintiff  occupied  the  position  of  a  person  who  had  never  had  any 
dealings  with  any  member  of  the  firm.  This  position  the  Court 
regards  as  untenable.  When  a  person  has  knowledge  of  the 
individuals  who  compose  a  mercantile  firm,  derived  from  business 
transactions  with  it,  his  right  to  notice  of  subsequent  changes 
therein  cannot  be  determined  or  measured  by  the  number  of 
transactions  he  may  have  had  with  the  firm,  whether  one  or  many. 
The  length  of  time  that  has  elapsed  since  a  person  has  had  a 


280  WINDING    UP    PARTNERSHIP. 

transaction  with  a  firm  before  any  change  occurs  therein,  may- 
be a  proper  consideration  affecting  the  question  whether  such 
person  should  be  notified  of  the  change.  But,  considering  all  the 
circumstances  of  the  present  case,  it  cannot  be  said  that  plain- 
tiff's dealings  with  the  firm  in  question  were  so  remote  from  the 
time  changes  took  place  in  its  membership  that  the  outgoing 
members  were  under  no  obligation  to  notify  him  of  their  with- 
drawal. In  point  of  fact  one  of  the  defendants  withdrew  within 
four  months  after  plaintiff's  first  shipment  to  the  firm,  and 
before  the  next  shipping  season.  Then,  again,  the  outgoing  mem- 
bers knew  that  the  old  firm  name  was  to  be  employed  in  future 
transactions,  which  in  itself  would  be  likely  to  create  the  impres- 
sion that  no  change  had  taken  place  in  the  membership;  they 
were  also  well  aware  of  the  practice  that  had  been  pursued  of 
sending  out  price-currents  to  merchants  and  shippers  like  the 
plaintiff,  who  had  ever  had  dealings  with  the  firm,  thereby  invit- 
ing further  consignments ;  and  probably  understood,  as  was  the 
fact,  that  the  practice  would  most  likely  continue,  and  that  the 
plaintiff  might  be  thereby  encouraged  to  make  further  consign- 
ments, and  to  extend  further  credit  to  the  firm,  within  a  com- 
paratively short  period  after  their  retirement. 

In  any  view  of  the  case,  plaintiff  stood  in  the  relation  of  a 
customer  of  the  old  firm  and  a  probable  patron  of  those  who  were 
to  succeed  to  its  business,  and  in  my  judgment  he  was  entitled  to 
notice  from  the  outgoing  members  of  their  withdrawal.  As  such 
notice  was  not  brought  home  to  the  plaintiff,  and  as  the  evidence 
in  my  opinion  warrants  the  conclusion  that  the  last  consignment 
was  made  on  the  credit  of  the  old  firm  (plaintiff  being  ignorant 
of  any  change  therein),  judgment  will  be  entered  against  William 
M.  Price,  and  against  Leslie  Marmaduke,  as  well  as  against  the 
defendant,  Stephen  G.  Price.  The  amount  of  the  judgment  will 
be  $810.96,  with  interest  computed  at  the  rate  of  six  per  cent,  per 
annum  from  August  31,  1885,  to  the  present  date. 

The  record  will  show  that  the  ease  was  submitted  by  these  de- 
fendants, and  also  by  the  defendant,  D.  W.  Marmaduke,  at  the 
same  time,  and  judgment  will  go  in  favor  of  D.  W.  Marmaduke 
on  his  plea  of  former  adjudication,  and  against  the  other  defend- 
ants. 
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The  Effect  of  Dissolution* 

HUMPHRIES  V.  CHASTAIN. 
5  Ga.  166,  48  Am.  Dec.  247.    1848. 

Assumpsit  on  a  note  indorsed  in  the  firm  name  of  Chastain  & 
Harvey,  the  indorsement  having  been  made  by  Harvey  (now 
insolvent),  without  the  authority  of  Chastain,  after  the  disso- 
lution of  the  firm.  Evidence,  offered  to  show  that  the  indorse- 
ment was  in  payment  of  a  previous  debt  of  the  firm,  having 
been  rejected,  the  plaintiff,  after  judgment  against  him,  brought 
error  on  that  ground. 

Warner,  J.  The  question  made  by  the  record  in  this  case 
is,  whether  one  partner,  after  the  dissolution  of  the  copartner- 
ship, can  bind  his  copartner  by  a  new  contract,  for  the  payment 
of  a  pre-existing  copartnership  debt. 

That  after  the  dissolution  of  a  copartnerehip,  one  copartner 
cannot  bind  the  other  by  indorsing  a  note  in  the  copartnership 
name,  is,  we  think,  well  settled,  both  upon  principle  and  au- 
thority; and  that  the  note  so  indorsed,  is  in  payment  of  a  debt 
due  by  the  copartnership,  makes  no  difference.  Lyon  on  Part. 
274;  Sanford  v.  Mickles,  4  Johns.  (N.  Y.)  224;  Hackley  v.  Pat- 
rick, 3  Id.  536 ;  Foltz  v.  Pourie,  2  Desau.  Eq.  40.  In  Bell  v.  Mor- 
rison, 1  Peters  (U.  S.)  352,  it  was  held  that  a  dissolution  of  a 
copartnership  puts  an  end  to  the  authority  of  one  partner  to 
bind  the  other ;  it  operates  as  a  revocation  of  all  power  to  create 
new  contracts;  and  the  court  below  did  not  err  in  rejecting  the 
testimony  offered,  and  ruling  that  Chastain  was  not  bound  by 
the  indorsement  made  by  Plarvey,  in  the  name  of  the  partner- 
ship, after  its  dissolution. 

Let  the  judgment  of  the  court  below  be  affirmed. 


*  See  Sec.  542,  Vol.  4,  Cyclopedia  of  Law. 
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PENNOYER  V.  DAVID. 

8  Mich.  407.     1860. 

This  action  was  brought  against  James  I.  David  and  James 
Campbell,  as  survivors,  etc.,  of  Daniel  C.  Vreeland,  who  together, 
during  the  summer  of  1855,  constituted  a  partnership,  which  was 
dissolved  by  the  death  of  Vreeland,  in  November  of  that  year. 

The  declaration  was  upon  an  account  stated,  to  prove  which 
"plaintiff  offered  evidence  that  in  December,  1855,  after  the 
dissolution  of  the  firm  by  the  death  of  Vreeland,  defendant 
Campbell  accounted  with  plaintiff,  and  admitted  that  there  was 
a  final  balance  of  $507  due  the  plaintiff.  Various  items  entered 
into  this  account  on  both  sides,  spreading  over  the  time  from 
May  to  December;  some  of  them  on  both  sides  being  items  that 
accrued  after  the  death  of  Vreeland.  The  defendant  objected 
to  the  evidence,"  and  thereupon  the  circuit  judge  reserved  for 
the  opinion  of  this  court  the  following  questions : 

1st.  Can  one  partner,  after  the  dissolution  of  the  copartner- 
ship, bind  the  surviving  copartner  by  his  admissions? 

2d.  Is  the  admission,  by  a  surviving  partner,  of  a  balance  in 
an  account,  of  which  some  items  accrued  after  the  dissolution, 
evidence  of  an  account  stated  against  a  surviving  copartner,  who 
has  neither  before  nor  since  such  settlement  authorized  or  con- 
firmed the  same? 

CiiRiSTiANCY,  J.  In  reply  to  the  first  question  propounded, 
we  think  it  is  well  settled,  both  upon  principle  and  authority, 
that  one  partner,  after  dissolution  of  the  firm,  cannot,  by  his 
admission  or  contract,  create  a  new  partnership  liability,  nor, 
for  a  like  reason,  can  he,  by  his  admission,  revive  a  claim  against 
the  firm  which  has  been  barred  by  the  statute  of  limitations, 
since  this  is  equivalent  to  a  new  contract. 

On  the  other  hand,  with  the  exception  of  claims  barred  by  the 
statute  of  limitations,  and  others  coming  within  a  similar  reason, 
we  think  it  equally  clear  in  principle,  that  the  admission  of  one 
partner,  made  after  such  dissolution  having  reference  to  pre- 
vious actual  partnership  dealings  or  transactions,  stands  upon 
the  same  ground,  and  is  evidence  against  the  firm  in  like  manner 
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as  if  made  before  such  dissolution.  The  dissolution  cannot 
destroy  the  joint  liability  of  the  partners,  nor  alter  their  rela- 
tions to  third  persons  in  respect  to  contracts  made  or  transactions 
which  occurred  before  the  dissolution.  The  dissolution  operates 
upon  future,  not  upon  past  transactions.  As  to  persons  whose 
claims  have  been  contracted  on  the  credit  of  the  firm,  the  part- 
nership, for  all  substantial  purposes,  continues  till  such  claims 
have  been  satisfied.  And  persons  who  have  had  dealings  with 
the  firm  during  its  continuance,  are,  as  to  all  matters  touching 
such  dealings,  entitled  to  the  same  benefit  from  the  admissions 
of  a  single  partner,  whether  made  before  or  after  the  dissolu- 
tion, unless  shown  to  be  false  or  fraudulent  in  fact.  See  Wood 
V.  Braddick,  1  Taunt.  103 ;  Lacy  v.  McNeale,  4  D.  &  R.  7 ;  Cady 
V.  Shepard,  11  Pick.  (Mass.)  400,  22  Am.  Dec.  379;  Vinal  v. 
Burrill,  16  Pick.  (Mass.)  401;  Coll.  on  Part.  (Perkins  Ed.  of 
1848)  sec.  546  and  cases  cited;  Story  on  Part.  sec.  328;  see  also 
Mann  v.  Locke,  11  N.  H.  246,  where  the  principles  upon  which 
such  admissions  are  receivable  are  very  clearly  and  ably  pre- 
sented. 

But  it  is  objected  that  the  power  of  a  single  partner,  in  such 
case,  to  make  an  admission  of  a  previously  existing  liability, 
involves  the  power  of  creating  a  new  liability  where  there  had 
been  no  previous  dealings  with  the  firm,  and  no  such  prior  lia- 
bility existed  in  fact.  It  was  doubtless  this  supposed  difficulty 
which  led  the  courts  of  New  York,  and  a  few  others  which  have 
followed  their  authority,  to  take  the  broad  ground  excluding 
such  admissions  altogether.  But  the  rule  which  entirely  excludes 
such  admissions  leads  to  another  inconsistency,  no  less  obvious 
than  that  which  is  sought  to  be  avoided  by  it.  Thus,  the  same 
courts  which  deny  all  power  of  one  partner,  after  dissolution,  to 
bind  his  fonner  partners  by  the  admission  of  a  previous  liability, 
yet  hold  that  he  may  liquidate  a  previous  account  (]\IcPherson 
v.  Rathbone,  11  Wend.  [N.  Y.]  96,  99),  and  that  "if  there  be  no 
agreement  to  the  contrary,  it  may  be  presumed  that  each  partner 
still  has  authority  to  dispose  of  the  partnei^ship  property,  to 
collect,  adjust,  and  pay  debts,  and  to  give  proper  acquittances" 
(per  Bronson,  J.,  in  Van  Keuren  v.  Parmelee,  2  N.  Y.  523,  51 
Am.  Dec.  322,  ante  p.  411). 

Now  the  power  to  liquidate  a  previous  account  against  the 
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firm,  to  adjust  and  pay  debts,  and  to  give  acquittances,  would 
seem  necessarily  to  involve,  if  not  to  rest  upon,  the  power  to 
make  an  admission  of  the  correctness  of  the  account  liquidated, 
and  the  amount  of  the  debt  paid  or  adjusted.  And  where  (as 
is  generally  the  case)  there  are  mutual  accounts  in  favor  of  and 
against  the  firm,  the  power  to  adjust,  and  to  give  a  valid  acquit- 
tance or  receipt  for  the  amount  found  due  the  firm,  necessarily, 
we  think,  rests  upon  the  power  to  state  an  account,  and  to  admit 
the  claims  against  the  firm.  If  he  has  power  to  state  an  account, 
and  to  agree  upon  a  balance  when  that  balance  is  in  favor  of  the 
firm,  upon  the  same  principle  he  must  have  the  like  power  when 
the  balance  happens  to  be  against  it.  Without  the  power  to 
admit  a  previous  liability  against  the  firm,  we  can  see  no  prin- 
ciple on  which  a  receipt  or  acquittance,  in  such  case,  could  be 
admissible  evidence  against  the  firm. 

But  the  admission  by  a  single  partner,  after  dissolution,  of  a 
pre-existing  partnership  liability,  must  be  confined  to  cases 
where  there  have  been,  in  fact,  previous  partnership  dealings 
with  the  plaintiff,  or  some  transaction  of  the  firm  out  of  which 
a  liability  to  the  plaintiff  might  have  originated;  and  the  fact 
that  there  have  been  such  dealings,  or  such  transactions,  must 
be  shown  by  some  general  evidence  at  least,  outside  of  the  admis- 
sion itself,  otherwise  the  objection  that  the  power  to  admit  a 
previous  liability  involves  the  power  to  create  a  new  one,  would 
be  insurmountable.  But  if  such  evidence  be  given,  it  lays  a 
proper  foundation  for  the  admission,  as  it  brings  the  subject 
matter  within  the  power  of  a  single  partner  to  make  an  admission 
in  respect  to  a  liability  which  may  have  grown  out  of  such  pre- 
vious dealings  or  transactions,  and  the  balance  that  may  have 
resulted  therefrom.  The  admission  is  thus  shown  to  have  refer- 
ence to  transactions  which  took  place  during  the  existence  of  the 
firm,  and  as  to  which  the  dissolution  could  not  alter  the  relations 
of  the  parties.  We  think  this  very  clear  in  principle,  though  we 
have  been  referred  to  no  authorities,  and  none  have  come  under 
our  observation,  directly  in  point  for  a  case  like  the  present. 
See,  however,  for  an  analogous  rule,  3  Kent  Com.  (3d  Ed.)  50, 
and  cases  there  cited,  especially  Smith  v.  Ludlow,  6  Johns.  267, 
and  Cady  v.  Shepard,  above  cited. 

In  the  case  before  us,  there  does  not  appear  to  have  been  any 
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evidence,  aside  from  the  admission  of  one  of  the  siirviving  part- 
ners, tending  to  show  any  partnership  dealing  or  transaction 
with  the  plaintiff  during  the  existence  of  the  firm.  The  first 
question  propounded  must  therefore,  as  it  applies  to  the  present 
case,  be  answered  in  the  negative.  This,  in  our  view,  disposes  of 
the  case,  and  the  second  question  propounded  becomes  abstract 
or  hypothetical,  and  requires  no  answer. 
The  other  justices  concurred. 


The  Winding  Up,  or  Final  Accounting* 

NORMAN  V.  CONN. 
20  Kan.  159.     1878. 

HoRTON,  C.  J.  This  was  an  action  brought  by  R.  E.  Conn, 
one  member  of  a  firm,  for  an  accounting  with  the  other  two 
members,  J.  T.  Norman  and  W.  M.  Ingham,  and  to  recover  a 
balance  which  he  claimed  due  him.  The  case  was  referred  to 
a  special  referee,  who  was  directed  to  hear  all  questions  of  fact 
and  law  in  the  cause ;  and  thereafter  such  referee  made  and  filed 
his  report,  to  the  effect — 

That  a  partnership  was  formed  between  plaintiff  and  defend- 
ants, on  or  about  the  1st  of  December,  1873,  for  the  purpose  of 
wintering  cattle,  said  partnership  to  relate  back  to  some  time  in 
October  of  said  year,  at  which  time  defendants  commenced  said 
business ;  that  the  parties  were  to  share  equally,  each  having  all 
their  interests  in  the  business  and  profits  thereof;  that  plaintiff 
paid  to  defendants  to  be  put  into  the  business,  $663.48 ;  that  de- 
fendants put  into  the  capital  stock  and  expenses  (a  large  portion 
of  said  expenses  being  paid  when  money  was  received  for  keep- 
ing cattle)  the  sum  of  $3,028.52.  including  money  paid  by  plain- 
tiff; that  defendants  put  in  stock,  and  paid  expenses  at  various 
times,  as  follows: 


*  See  Sec.  544,  et  seq.,  Vol.  4,  Cyclopedia  of  Law. 
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Mower,  team,  wagon  and  camp  utensils $    370.00 

Cash  paid  hands 585.00 

Cash  paid  keeping  cattle 584.00 

Feed  for  horses 30.45 

Norman's  trips  to  Ellsworth 69.35 

Merchandise  $659.12,  less  $328  paid  Marshall.  331.72 

Cash  paid  Collins  and  Craig 58.00 

Norman's  wages,  10  months  at  $100 1,000.00 

Total  disbursements    $3,028.52 

That  the  defendants  from  all  sources  received  as  follows: 

Cash  for  keeping  cattle $2,818.35 

From  R.  E.  Conn,  as  per  receipt 663.48 


Total  receipts $3,481.83. . 

Disbursements  brought  down 3,028.52 

Receipts  in  excess  of  outlay $    453.31 

That  plaintiff  received  from  defendants  $400  about  the  time  the 
cattle-keeping  was  paid  for,  to  wit,  July  1,  1874 ;  that  a  balance 
of  $275  due  the  firm  from  cattle-owners  remained  uncanceled; 
that  there  remained  in  the  hands  of  defendants,  the  team,  wagon, 
mower,  and  camp  outfit;  that  defendants  had  entire  charge  of 
the  business. 

And  upon  the  evidence  the  referee  further  reported,  that 
said  plaintiff  was  entitled  to  recover  against  said  defendants  the 
sum  of  $414.58,  with  interest  from  July  1,  1874,  at  7  per  cent., 
together  with  his  one-third  of  the  profits  now  in  the  hands  of 
defendants;  and  that  plaintiff  was  also  entitled  to  the  further 
sum  of  $91.67  when  the  $275  yet  due  should  be  collected.  And 
the  referee  therefore  found  for  the  plaintiff,  the  said  sum  of 
$414.58,  with  interest  as  aforesaid,  together  with  his  one-third 
interest  in  the  property  in  the  hands  of  defendants,  and  the 
further  sum  of  $91.67  when  the  same  shall  have  been  collected. 
The  report  of  the  referee  was  confirmed  by  the  Court,  and  judg- 
ment rendered  in  favor  of  the  defendant  in  error.  Conn,  for 
$414.58,  with  interest  from  July  1,  1874,  and  the  plaintiffs  in 
error  were  ordered  to  account  to  said  Conn  for  one-third  of  the 
property  mentioned  in  the  report,  and  for  one-third  of  the  $275. 

Plaintiffs  in  error  object  to  the  report  and  the  judgment,  on 
the  ground  that  the  facts  found  do  not  entitle  the  defendant  in 
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error  to  the  judgment  obtained.  The  finding  of  the  referee 
in  regard  to  the  agreement  of  the  partners  a.s  to  how  the  part- 
nership property  and  effects  were  to  be  divided  upon  the  wind- 
ing up  of  their  business,  is  not  as  clear  and  precise  as  it 
should  have  been ;  but  as  this  finding  is  unquestioned,  and 
none  of  the  testimony  is  before  us,  we  shall  construe  it  as  fairly 
and  equitably  as  possible  to  all  the  parties  concerned.  The  referee 
reported  that  "the  parties  were  to  share  equally,  each  having 
all  their  interests  in  the  business  and  profits  thereof."  With 
this  finding,  and  in  view  of  all  the  circumstances  attending  the 
transactions  of  the  business  in  which  they  were  engaged,  and 
the  results  of  the  same,  we  think  each  party  would  be  entitled 
to  a  return  of  his  individual  capital,  and  that  each  should  share 
equally  with  the  others  in  the  profits.  The  question  as  to  the 
balance  due  Conn  on  the  dissolution  of  the  firm  is  one  of  com- 
putation only.  Conn  furnished  as  capital,  $663.48;  Norman 
and  Ingham  furnished  as  capital  .$370,  in  the  way  of  a  mower, 
team,  and  camp  utensils.  The  total  assets,  or  capital  of  the 
firm  furnished  by  the  partners  were  only  $1,033.48.  The  bal- 
ance of  the  $3,028.52  paid  out  by  the  plaintiffs  in  error  for 
wages,  expenses,  etc.,  was  money  received  from  keeping  cattle, 
being  the  business  in  which  the  firm  was  engaged.  The  condi- 
tion of  the  partnership  was  as  follows : 

Capital  $1,033  48 

Cash  received  for  keeping  cattle 2,815  35 

Accounts  due  the  firm 275  00 

Total   $4,126  73 

The  expenses  of  the  firm  Avere 2,658  52 

The  expenses  taken  from  the  said  $4,126.73  leave  $1,468.21 
to  the  firm  to  be  divided.  If  Conn  is  to  have  his  original  cap- 
ital back,  and  Norman  and  Ingham  theirs,  then  there  is  left 
$434.73  as  the  profits  of  the  business,  which  divided  equally 
between  the  three  parties  gives  to  each  $144.91.  If,  on  July 
1,  1874,  the  property  of  the  partners  had  been  all  in  money, 
Conn  would  have  been  entitled  to  have  received  back  his  $663.48, 
and  $144.91,  his  one-third  of  the  profits.     This  is  on  the  basis 
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that  the  $275  had  been  collected,  and  that  the  property  men- 
tioned in  the  report  had  sold  for  its  original  value  of  $370. 

As  the  accounts  have  not  been  collected,  nor  the  personal 
property  sold,  all  that  we  can  do  is  to  remand  the  case  with 
instructions  to  the  District  Court  to  render  judgment  for  Conn 
for  the  balance  of  his  capital,  to-wit,  $263,  with  interest  from 
July  1,  1874,  and  to  direct  a  sale  of  the  personal  property  and 
collection  of  the  accounts,  and  to  award  to  Conn,  the  defend- 
ant in  error,  the  one-third  of  the  profits,  which,  if  the  accounts 
are  collected  and  a  sale  is  made  of  the  property  for  $370,  will 
be  $144.91,  and  proportionally  less  if  there  is  any  loss  on  the 
accounts,  or  depreciation  in  value  of  the  personal  property. 
The  costs  of  this  court  will  be  divided  between  the  parties. 


SHEA  V.  DONAHUE. 
15  Lea,  160,  54  Am.  Rep.  407.    1885. 

Bill  for  partnership  accounting  between  Shea  and  Donahue. 
They  became  partners  under  written  agreement  for  one  year 
"as  merchants  in  making,  buying  and  selling  all  kinds  of  tin- 
ware, stoves,  pumps,  etc."  ''And  to  constitute  a  fund  for  the 
pui-pose  Timothy  Shea  has  paid  in  as  stock  one  thousand  dol- 
lars, which  will  constitute  a  common  stock,  to  be  used  and  em- 
ployed between  us  in  buying  goods,  wares  and  merchandise. 
John  Donahue  being  a  practical  workman  and  having  consid- 
erable experience  in  the  above  named  business,  it  is  agreed  that 
he  will  give  the  business  his  entire  personal  attention  and  the 
benefit  of  his  experience,  to  place  against  the  cash  furnished  by 
said  Shea.  We  are  to  bear  the  expenses  and  losses  jointly  and 
share  the  profits  equally.  The  capital  stock  is  not  to  be  with- 
drawn by  either  party  until  the  end  of  the  term,  but  to  be  em- 
ployed as  capital  unless  otherwise  mutually  agreed  between  us 
in  writing."  The  business  was  in  fact  carried  on  for  about 
three  years.  Upon  the  settlement,  Donahue  claimed  to  be  en- 
titled to  one-half  of  the  capital  advanced  by  Shea.  The  chan- 
cellor decided  against  Donahue,  and  he  appealed. 
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Cooper,  J.  (After  stating  the  facts.)  The  contention  of  the 
defendant  is,  that  by  the  terms  of  the  agreement  he  was  en- 
titled at  the  end  of  one  year  to  an  eciual  share  of  the  profits 
of  the  business,  and  to  one-half  of  the  capital  advanced  by  his 
partner,  and  this,  although  it  goes  without  saying  he  would 
retain  all  his  practical  experience  which  was  to  be  placed 
against  the  cash  furnished  by  his  partner.  But  the  agreement 
is  that  the  partners  are  only  to  "share  the  profits  equally,"  not 
the  profits  and  the  capital.  And  the  profits  of  any  business  are 
only  what  remains  after  deducting  debts  and  expenses,  and  the 
capital  paid  in.  Lindley  on  Partn.  791,  80G.  The  provision  that 
the  capital  stock  shall  constitute  a  common  stock  to  be  used  in 
buying  the  materials  and  wares  of  their  trade,  merely  desig- 
nates the  mode  in  which  it  is  agreed  that  the  capital  shall  be 
invested.  And  the  further  provision  that  the  capital  stock 
shall  not  be  withdrawTi  by  either  party  until  the  end  of  the 
term,  was  only  intended  to  restrain  the  partners  from  drawing 
funds  from  the  business  so  as  to  trench  upon  the  capital  while 
the  partnership  continued.  There  is  nothing  in  the  article  of 
agreement  to  take  the  case  out  of  the  ordinary  one  of  a  partner- 
ship in  profit  and  loss  upon  unequal  capitals. 

Of  course  the  articles  of  a  partnership  may  expressly  provide 
for  an  equal  division  of  the  assets,  upon  a  dissolution,  notwith- 
standing an  unequal  advance  of  capital  by  the  respective  part- 
ners. The  same  result  may  follow  a  continuous  course  of  deal- 
ing upon  a  basis  which  implies  such  equal  division.  For  if 
there  is  no  evidence  from  which  any  different  conclusion  as  to 
what  was  agreed  can  be  drawn,  the  shares  of  all  partners  will 
be  adjudged  equal,  upon  the  favorite  maxim  of  chancery,  that 
equality  is  equity.  But,  as  Mr.  Lindley  tells  us,  the  rule  is 
when  the  partners  have  advanced  unequal  capitals,  and  have 
agreed  to  share  profits  and  losses  equally,  without  more,  that 
each  partner  is  entitled  to  his  advance  before  division,  and  a 
deficiency  in  the  capital  must  be  treated  like  any  other  loss, 
and  borne  equally  by  the  partners.    Lindley  Partn.  807. 

The  only  authorities  adduced  by  the  learned  counsel  of  the 
defendant,  in  support  of  his  contention  in  this  ease,  are  to  the 
effect  that  property  brought  into  the  partnership  business  by 
the  members  of  the  firm,  or  bought  with  capital  advanced,  be- 
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comes  partnershii)  pixjpcrty,  and  may  ])o  disposed  of  as  such  by 
one  of  the  partners  under  his  general  powers  as  a  member  of 
the  firm.  And  so  it  does  beyond  all  (iiiestion,  for  the  very 
object  of  contributing  capital,  either  in  propert}'  or  money,  is 
to  secure  a  partnership  stock  for  the  purpose  of  carrying  on  the 
common  business.  But  this  fact  has  nothing  to  do  with  the 
settlement  between  the  partnei-s  of  their  accounts  at  the  end  of 
the  partnership.  "By  the  capital  of  a  partnership,"  says  Mr. 
Lindley,  "is  meant  the  aggregate  of  the  sums  contributed  by 
its  members  for  the  purpose  of  commencing  or  carrying  on  the 
partnership  business.  The  capital  of  a  partnership  is  not 
therefore  the  same  as  its  property ;  the  capital  is  a  sum  fixed  by 
the  agreements  of  the  partners,  whilst  the  actual  assets  of  the 
firm  vary  from  day  to  day,  and  include  everything  belonging  to 
the  firm  and  having  any  money  value.  Moreover,  the  capital 
of  each  partner  is  not  necessarily  the  amount  due  to  him  from 
the  firm;  for  not  only  may  he  owe  the  firm  money,  so  that  less 
than  his  capital  is  due  to  him,  but  the  firm  may  owe  him  money 
in  addition  to  his  capital,  e.  g.,  for  money  loaned.  The  amount 
of  each  partner's  capital  ought  therefore  always  to  be  accurate- 
ly stated,  in  order  to  avoid  disputes  upon  a  final  adjustment  of 
accounts;  and  this  is  more  important  where  the  capitals  of  the 
partners  are  unequal,  for  if  there  is  no  evidence  as  to  the 
amounts  contributed  by  them,  the  shares  of  the  w^hole  assets 
will  be  treated  as  equal."  Lindley  Partn.  610.  [1  Ewell's  Lind- 
ley, 2d  Am.  Ed.  320.]  The  same  author  adds  in  another  place: 
"When  it  is  said  that  the  shares  of  partners  are  prima  facie 
equal,  although  their  capitals  are  unequal,  what  is  meant  is 
that  the  losses  of  capital,  like  other  losses,  must  be  shared 
equally,  but  it  is  not  meant  that  on  a  final  settlement  of  ac- 
counts capitals  contributed  unequally  are  to  be  treated  as  an 
aggregate  fund  which  ought  to  be  divided  between  the  part- 
ners in  equal  shares."  Lindley  Partn.  67.  On  the  contrary,  in 
his  chapter  devoted  to  partnership  accounts  [2  Lindley  Partn., 
2(1  Am.  Ed.  402],  he  expressly  tells  us  that  the  assets  of  a  part- 
nership should  be  applied  as  follows : 

"1.     In  paying  the  debts  and  liabilities  of  the  firm  to  non- 
partners. 
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"2.  In  paying:  to  each  partner  ratably  what  is  due  from  the 
firm  to  him  for  advances  as  distin,tj:uisli<'d  from  capital. 

"3.  In  paying  to  each  partner  ratably  what  is  due  from  the 
firm  to  him  in  respect  of  capital. 

"4.  The  ultimate  residue,  if  any,  will  then  be  divisible  as 
profit  between  the  partners  in  equal  shares,  unless  the  contrary 
can  be  shown." 

In  accordance  with  these  principles,  the  following  decision 
has  been  made  by  the  supreme  court  of  New  York  in  a  case 
cited  in  a  note  to  page  610  of  Lindley  on  Partnership:  "Where 
by  the  terms  of  the  agreement  the  defendant  furnished  the  cap- 
ital stock,  and  the  plaintiff  contributed  his  skill  and  services, 
and  the  profits  of  the  copartnership  were  to  be  equally  divided, 
the  plaintiff  is  not  entitled  to  any  part  of  the  capital  stock  on  a 
settlement  of  the  affairs  of  the  partnership.  He  has  no  interest 
in  any  part  of  the  capital  excepting  so  fai-  as  in  the  progress  of 
the  business  the  same  may  have  been  converted  into  profits." 
Conroy  v.  Campbell,  13  Jones  &  Sp.  326.  The  case,  it  will  be 
noticed,  is  exactly  in  point.  And  to  the  same  effect  in  principle 
are  Wliitcomb  v.  Converse,  119  Mass.  38,  20  Am.  Rep.  311,  ante 
p.  492;  Knight  v.  Ogden,  2  Tenn.  Ch.  473,  and  Shepherd,  ex 
parte,  3  Tenn.  Ch.  189.    No  case  has  been  found  to  the  contrary. 

Chancellor's  decree  affirmed. 
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